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STATE  'ex  BEL.  COPE  v.  MINAR,  County  Treasurer,  i^        jl 

[Sabmittod  April  25. 1892.    Decided  December  19. 1892.] 

Oooimn — Appeal  from  allowance  of  claim  by  eounty  commiasionen — WarranU— 
Mandamus.— Where  a  tax-payer  has  taken  an  appeal  to  the  District  Oonrt  from 
an  allowance  bj  a  board  of  county  commissioners  of  a  claim  against  a  connty, 
aa  permitted  by  sections  764,  766.  fifth  division  of  the  Compiled  Statutes,  and 
thereafter  a  judgment  by  default  is  rendered  by  such  court  upon  the  failure  of 
the  board  to  appear,  adjudging  such  claim  illegal  and  setting  aside  the  allow- 
ance of  the  same,  without  a  trial  or  inquiry  of  any  character  respecting  its 
merits,  such  judgment  is  unauthorized  and  constitutes  no  defense  to  an  appli- 
cation for  a  writ  of  mandamus  to  compel  the  payment  by  the  county  treasurer 
of  a  warrant  issued  in  payment  of  such  claim,  as  the  statute  relating  to  appeals 
in  such  oases,  not  requiring  notice  of  the  appeal  to  be  given  to  the  holder  of  the 
warrant,  contemplates  that  the  District  Oourt  will  review  the  proceedings  of 
the  board  of  county  commissioners.  Habwood,  J.,  concurs  in  the  issuance  of 
the  writ,  holding  that  the  judgment  declaring  the  claim  Toid  solely  for  the 
default  of  the  board  of  eounty  commissioners  was  unwarranted,  as  such  board, 
having  no  interest  in  supporting  the  claim,  was  not  the  real  party  in  interest  or 
the  proper  party  respondent  or  defendant.  Dx  Witt,  J, ,  concurs  in  the  issuance 
of  the  writ,  holding  that  the  District  Court  acquired  no  jurisdiction  of  the 
appeal,  in  that  the  notice  of  appeal  required  to  be  served  npon  the  clerk  of  the 
board  was  only  filed  with  him,  and  that  such  filing  was  not  a  serrioe.  (Citing 
nnHary  t.  Hanna,  6  Mont.  246;  State  t.  Qiibbi,  10  Mont  210.) 


2  State  v.  Minar.  [Dec.  T,,  1892 

Original  proceeding.    Application  for  a  writ  of  mandamus. 

Walah  &  Newman^  for  Relator. 

John  W.  TaUan^  for  Respondent. 

Blake^  C.  J. — This  is  an  application  for  a  writ  of  mandamus 
to  be  issued  out  of  tliis  court  to  tlie  county  treasurer  of  Clioteau 
County,  commanding  him  to  pay  a  certain  warrant,  which  was 
issued  June  6,  1891,  to  Barnard  Brown,  by  order  of  the  board, 
of  county  commissioners  of  the  county.  The  respondent  alleges 
in  his  answer  that  there  were  no  funds  applicable  to  the  pay- 
ment of  this  warrant  prior  to  the  sixth  day  of  October,  1891, 
and  at  that  time  the  same  was  canceled,  by  virtue  of  a  judgment 
of  the  District  Court  of  said  county,  and  for  this  reason  the 
application  should  be  denied.  The  account  of  Brown  was 
allowed,  and  this  warrant  therefor  was  issued  June  6,  1891, 
and  presented  for  payment  and  roistered  June  9,  1891.  The 
relator,  Oeorge  F.  Cope,  has  been  the  holder  and  owner  of  the 
warrant  since  the  eleventh  day  of  June,  1891.  The  foregoing 
proceedings  were  had  before  the  entry  of  the  judgment,  which 
is  specified  in  the  answer.  A  notice  of  appeal  was  filed  June 
27,  1891,  in  the  District  Court  of  Choteau  County:  — 

"State  op  Montana,! 
County  op  Choteau.  J  **" 

"  To  Alfred  E.  Rogers,  Esq.,  County  Qerh  of  the  County  of 
Owteau,  and  ex  officio  Clerk  of  the  Board  of  Oommisdoners  of 
said  County  of  Choteau: — 

"You  will  please  take  notice  that  William  H.  Todd,  a  resi- 
dent and  tax-payer  of  the  county  of  Choteau,  and  State  of 
Montana,  feeling  aggrieved  by  a  certain  allowance  made  by  the 
board  of  commissioners  of  the  said  county  of  Choteau,  at  its 
regular  June  session,  1891,  in  favor  of  one  B.  Brown,  in  the 
sum  of  eleven  hundred  dollars  ($1,100)  for  work  done  by 
said  B.  Brown,  as  expert,  in  examining  the  accounts  of  said 
Choteau  County,  as  excessive,  unjust  to  the  county  of  Choteau, 
and  illegal,  will  appeal,  and  hereby  does  appeal,  to  the  Dis- 
trict Court  of  the  Tenth  Judicial  District  of  the  State  of  Mon- 
tana, in  and  for  the  county  of  Choteau,  from  the  allowance  made 
by  said  board  of  commissioners  of  the  county  of  Choteau  to 
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B.  Brown,  on  the  second  day  of  June^  1891,  in  the  sum  of  eleven 
hundred  dollars,  upon  the  grounds  that  such  allowance  of  eleven 
hundred  dollars  ($1,100),  made  to  said  B.  Brown,  on  the  date, 
is  excessive,  unjust  to  the  county  of  Choteau,  and  is  illegal ;  and 
the  said  William  H.  Todd  hereby  appeals  from  the  same  to  said 
District  Court.** 

A  bond,  with  two  sureties,  was  also  executed  by  said  Todd. 
This  notice  and  bond  were  prepared  to  enable  Todd  to  appeal 
from  the  decision  of  the  board  of  couuty  commissioners,  under 
this  statute:  '^  Whenever  a  claim  of  any  person  agaiust  the 
county  shall  be  disallowed,  in  whole  or  in  part,  or  when  any 
tax-payer  of  the  county  shall  feel  aggrieved  by  any  allowance 
made  by  the  board  as  excessive,  unjust  to  the  county,  or  illegal, 
such  person  may  appeal  from  the  decision  of  such  board  to  the 
District  Court  for  the  county,  by  causing  a  written  notice  of 
such  appeal  to  be  served  on  the  clerk  of  such  board,  within 
thirty  days  after  the  making  of  such  decision  or  allowance,  and 
executing  a  bond  to  such  county,  with  surety,  to  be  approved 
by  the  clerk  of  such  board,  conditioned  to  prosecute  such  appeal 
to  effect,  and  to  pay  all  costs  that  shall  be  adjudged  against  the 
appellant'*  (Comp.  Stats,  div.  5,  §  764.)  The  statute  further 
enacts :  ''Such  appeal  shall  be  entered,  tried,  and  determined 
the  same  as  appeals  from  Justices'  Courts,  and  costs  shall  be 
awarded  in  like  manner."    (Comp.  Stats,  div.  6,  §  766.) 

All  the  proceedings  in  the  District  Court  comprise  two  records. 
An  order  was  entered  October  2, 1891,  in  the  following  words: 
"  William  H.  Todd,  AppeUant,  v.  Board  of  County  Commis* 
wmer%  of  Chateau  Couixtyj  Respondents,  In  this  cause,  the 
default  of  defendants  having  been  duly  entered,  the  court  orders 
that  judgment  be  entered  in  favor  of  plaintiff."  The  confusion 
arising  from  the  use  of  the  word  ''plaintiff"  and  ^'defendants" 
disappears  when  we  read  the  judgment,  which  is  as  follows: 
"  In  the  Tenth  Judicial  District  Court  of  the  State  of  Montana, 
in  and  for  the  county  of  Choteau.  William  H.  Toddy  Appel- 
lantf  V.  ITu  Board  of  Oommissioners  of  Choteau  County^  Hon- 
tana,  Respondent.  In  this  action,  William  H.  Todd,  who  is  a 
tax-payer  of  the  said  county  of  Choteau,  having  regularly  prose- 
cuted an  appeal,  under  the  statute  in  such  case  made  and  pro- 
vided, from  the  action  of  the  board  of  commissioners  of  said 
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county  of  Choteau,  m  allowing  at  their  Jane,  1891,  meeting, 
the  claim  of  one  Barnard  Brown,  in  the  sum  of  eleven  hun- 
dred dollars  ($1,100),  and  in  issuing  the  warrant  of  said  county 
thereon  in  said  sum  of  eleven  hundred  dollars  ($1,100),  which 
warrant  is  numbered  5868,  on  the  general  fund  of  said  county; 
and  said  appeal  having  duly  come  on  for  trial  this  second  day  of 
October,  A.  D.  1891,  and  no  appearance  being  had  in  opposition 
thereto  by  said  board  of  county  commissioners,  the  default  of 
said  board  in  the  premises  was  duly  noted,  and  application  for 
judgment  on  said  appeal  was  thereupon  made  by  said  appellant. 
The  court,  being  fully  advised  in  the  premises,  sustained  said 
motion.     Wherefore,  by  virtue  of  the  law  and  the  premises,  it  is 
hereby  ordered,  adjudged,  and  decreed  that  said  claim  of  Barnard 
Brown  is  illegal,  and  not  a  proper  charge  against  said  county  of 
Choteau,  and  the  said  action  of  said  board  of  commissioners  in 
allowing  the  same  is  hereby  disapproved,  reversed,  and  set  aside; 
and  it  is  further  ordered,  adjudged,  and  decreed  that  the  warrant 
issued  by  said  board  of  county  commissioners  on  the  general 
fund  of  said  county,  the  same  being  numbered  5868,  is  void,  and 
of  no  effect;  and  the  same  is  hereby  ordered  to  be  canceled  and 
set  aside.''    There  is  no  record  of  any  further  action  in  that 
tribunal,  and  no  attorney  appeared  therein  for  any  of  the  parties. 
The  statute  does  not  require  that  notice  of  these  proceedings  shall 
be  given  to  the  holder  of  the  warrant,  or  the  original  claimant, 
and  it  is  contemplated  that  the  District  Court  will   review 
the  proceedings  of  the  board  of  county  commissioners.     The 
appellate  jurisdiction  of  the  District  Court  is  generally  exer- 
cised when  there  has  been  a  service  of  an  appropriate  notice 
upon  the  interested  parties,  but  this  class  of  cases  forms  an 
exception.     There  was  no  trial  or  inquiry  of  any  character 
respecting  the  merits  of  the  account  of  said  Brown,  and  the 
court  seems  to  have  entered  a  judgment  by  default  by  reason 
of  his  failure  to  appear  and  answer.     The  claim  of  Brown 
was  not  litigated,  and  no  evidence  was  heard,  and  there  was 
no  statement  of  the  facts  upon  which  the  decision  oould  be 
rendered. 

We  are  of  opinion  that  the  court  did  not  have  the  authority 
to  adjudicate  in  this  manner  that  the  account  was  an  ill^al 
charge  against  the  county  of  Choteau.    The  judgment  does  not 
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therefore  ooDstitute  a  defense.  It  is  ordered  that  the  writ  of 
mandate  be  issued^  in  aooordance  with  the  application  of  the 
relator. 

Writ  granted. 

Habwood,  J.  (concurring). — The  judgment  in  this  case 
shows  on  its  face  that  the  claim  in  question  was  adjudged 
"illegal,"  without  any  hearing  or  inquiry  as  to  the  merits 
thereof,  on  the  ground  that  the  board  of  county  commissioners 
had  made  default  in  failing  to  appear  and  maintain  the  valid- 
ity of  said  claim  in  the  District  Court,  upon  appeal  from  the 
allowance  by  the  county  commissionei-s.  It  appears  from  the 
record  "that,  the  default  of  defendants  having  been  duly 
entered,  the  court  ordered  that  judgment  be  entered  in  favor 
of  plaintiflp."  The  decree  then  declares  that,  "said  appeal  hav- 
ing duly  come  on  for  trial,  this  second  day  of  October,  A.  D. 
1891,  and  no  appearance  having  been  had  in  opposition  thereto 
by  said  board  of  county  commissioners,  the  default  of  said 
board  in  the  premises  was  duly  noted,  and  application  for  judg- 
ment on  said  appeal  was  thereupon  made  by  said  appellant 
The  court,  being  fully  advised  in  the  premises,  sustained  said 
motion.  Wherefore,  by  virtue  of  the  law  and  the  premises,  it 
is  hereby  ordered,  adjudged,  and  decreed  that  said  claim  of 
Barnard  Brown  is  illegal,  and  not  a  proper  charge  against  said 
county  of  Chotean,  and  the  action  of  the  said  board  of  com- 
missioners in  allowing  the  same  is  hereby  disapproved,  reversed, 
and  set  aside."  In  these  proceedings  it  appears  the  board  of 
county  commissioners,  from  whose  action  the  appeal  was  taken, 
is  styled  "defendants"  and  "respondents;"  and  solely  because 
said  board  did  not  appear  and  maintain  the  legality  of  said 
claim,  on  appeal,  the  same  was  declared  illegal,  and  the  allow- 
ance anulled,  without  trial  or  inquiry  as  to  the  merits  or  legal- 
ity therof.  Sach  action  w&s,  in  my  opinion,  clearly  unwarranted 
in  law.  Why  the  board  of  county  commissioners  was  styled 
and  considered  in  the  proceedings  as  "defendants"  or  "  respond- 
ents," and,  on  the  premise  of  its  default,  the  claim  of  Brown 
against  said  county  declared  illegal,  has  not  been  made  clear  by 
pointing  out  any  support  for  such  theory  in  law  or  practice. 
The  appeal  is  from  the  action  of  the  board  of  county  commis- 
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•ioDers,  sitting  as  such,  in  considering  and  allowing  a  claim 
against  the  county;  and  neither  the  board,  nor  any  member  of 
it,  should  be  interested  in  snch  claim,  nor  in  the  question  of  its 
allowance  or  rejection  on  appeal.    There  is  no  provision  of  the 
statute,  nor  is  there  any  analogy  or  practice,  to  support  the 
idea  that  the  board  of  county  commissioners  is  a  respondent 
in  such  case,  or  that  its  default  is  ground  for  declaring  the 
claim  in  question  illegal.     It  would  be  as  proper  to  consider  a 
'justice  of  the  peace  respondent  or  defendant  in  an  appeal  from 
his  court,  and  finally  determine  the  rights  of  the  parties  in 
interest  on  the  premise  that  the  justice  of  the  peace  had  made 
default  in  failing  to  appear  and  support  his  decision,  as  to  con- 
sider the  board  of  county  commissioners  respondent  or  defend- 
ant in  such  an  appeal  as  this*     Nor  is  there  any  ground  in  law 
or  practice  for  declaring  the  claim  null  and  void  simply  because 
the  board  of  county  commissioners  failed  to  appear  and  main- 
tain the  validity  of  the  claim  on  appeal.     The  real  party  in 
interest,  that  is,  the  claimant,  or  his  legal  representative,  would, 
by  all  analogies  of  practice,  be  the  proper  respondent  in  such 
an  ap()eal.     In  other  appeals  such  party  in  interest  is  respond- 
ent, and  is  required  by  statute  to  be  served  with  notice  of 
appeal.     The  statute,  however,  in  this  case,  does  not  directly 
provide  that  the  party  prosecuting  the  claim,  or  his  legal  repre- 
sentative, shall  be  served  with  notice  of  appeal ;  but,  because 
no  such  notice  is  provided  for,  the  court  is  not  precluded  from 
causing  such  party  to  be  notified,  nor  from  investigating  the 
claim  on  its  merits,  as  to  whether  it  is  ''excessive,  unjust  to  the 
county,  or  ill^l.'^     Such  appeal  is  taken  on  the  ground  that 
the  allowance  is  "excessive,  unjust  to  the  county,  or  illegal," 
and  thereby  the  appellant  takes  the  claim  into  the  District 
Court  for  re-examination  by  that  court,  sitting  in  the  attitude 
of  the  board  of  county  commissioners,  to  review  the  merits 
of  the  claim.     The  very  ground  of  appeal  stated  in  the  statute 
that  the  allowance  made  by  the  board,  is  "excessive,  unjust 
to  the  county,  or  illegal,"  indicates  the  purpose  of  appeal. 
If  it  ap|)eared  to  the  court  that  the  party  in  interest  was  a 
necessary  party  to  be  before  the  court,  in  order  to  satisfactorily 
try  and  determine  the  reasonableness  or  legality  of  the  claim, 
the  court  is  enabled,  by  provision  of  statute,  to  order  such 
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party  to  be  brought  in  by  notice.  Section  26  of  the  Coile  of 
Civil  Procedure  provides:  **The  court  may  determine  any 
controversy  between  parties  before  it,  when  it  can  be  done  with- 
out prejudice  to  the  rights  of  otiiers,  or  by  saving  their  rights; 
but,  when  a  complete  determination  of  the  controversy  cannot 
be  had  without  the  presence  of  other  parties,  the  court  shall 
order  them  to  be  brought  in.''  The  statute  provides  the 
method  by  which  a  tax-payer  may  remove  a  claim  allowed  by 
the  board  of  county  commissioners  into  the  District  Court,  and 
there  contest  the  allowance,  on  the  ground  that  it  is  excessive, 
unjust,  or  illegal.  The  board  of  county  commissioners  are  in 
no  sense  to  be  considered  respondent  or  defendant  to  appear  and 
maintain  the  validity  of  the  claim  on  such  appeal;  and,  in  my 
opinion,  a  judgment  declaring  the  claim  illegal  on  the  sole 
ground  that  the  county  commissioners  made  default  therein,  as 
appears  to  have  been  done  in  this  case,  is  unwarranted  in  law. 

The  style  in  which  the  appeal  in  question  appears  to  have 
been  taken,  and  put  upon  the  calendar  of  the  District  Court, 
and  the  proceedings  therein  carried  on,  tended  to  obscure  the  real 
character  and  purport  of  the  action.  The  title  of  the  case  was 
William  H.  Todd,  Appellant,  v.  ITie  Board  of  Oommiagianers 
of  Qioteau  Oomdyj  MovUanaj  Respondent.  When  that  case 
was  called  for  the  purpose  of  entering  default  of  the  board  of 
county  commissioners,  as  is  usual  in  a  court  when  default  is 
about  to  be  entered,  there  was  nothing  in  the  title  to  indicate 
that  the  proceeding  related  to  or  concerned  the  interests  of 
Brown,  the  claimant,  and  the  real  party,  in  fact,  whose  rights 
were  to  be  affected  thereby.  Nor  would  the  calling  of  the 
board  of  county  commissioners  to  enter  its  de£siult  give  Brown 
any  such  warning  or  notice.  If  Brown  had  been  in  court  in 
person  or  by  counsel,  there  appears  to  have  been  nothing  in  the 
title  of  the  case,  or  the  mere  calling  and  entering  default  of  the 
board  of  county  commissioners,  to  warn  him  that  judgment  was 
about  to  be  pronounced,  declaring  his  claim  null  and  void. 
The  theory  upon  which  the  proceeding  was  carried  on  appears 
to  have  been  that  claimant  Brown  was  a  stranger  tliereto,  not 
to  be  called  or  considered  a  party  in  the  case,  notwithstanding 
his  rights  were  to  be  determined  thereby.  This  is  contrary  to 
the  law  and  practice;  and  although  the  statute  had  not  required 
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service  of  notioe  of  appeal  on  the  claimant,  who  is  the  real 
respondent  in  snch  case,  the  proceedings  should  not  be  carried 
on  in  such  a  manner  and  under  such  a  title  as  to  obscure  the 
real  nature  thereof,  and  add  the  harshness  of  summarily  calling 
a  party  in  no  way  interested  in  supporting  the  claim,  and,  solely 
on  such  default,  declaring  the  claim  null  and  void,  regardless 
of  its  merits.  Such  a  practice  could  be  used  to  work  great 
injustice,  by  carrying  a  proceeding  on  in  the  name  of  one  in  no 
way  the  proper  party,  and^  on  his  default^  entering  judgment, 
determining  the  rights  of  others  who  are  not  made  parties  or 
called,  and  whose  default  is  not  entered.  For  these  reasonSi 
based  upon  what  is  shown  on  the  face  of  the  judgment  record, 
I  concur  in  the  conclusion  that  the  judgment  in  question  can- 
not be  pleaded  as  determining  the  rights  of  the  claimant  But 
I  do  not  concur  in  holding  said  judgment  void,  or  in  allowing 
it  to  be  questioaed  in  this  proceeding,  on  the  ground  that  notioe 
of  appeal  from  the  county  commissioners  was  not  served  on  the 
county  clerk.  That,  in  my  opinion,  would  be  going  outside  of 
the  grounds  on  which  a  judgment  can  be  questioned  or  held  void, 
in  a  collateral  attack.  The  service  of  notioe  may  have  been  made 
or  waived,  and  service  could  have  been  proved  or  admitted  in  the 
District  Court.  The  judgment  of  the  District  Court  recites  that 
the  appeal  was  ^^ regularly  prosecuted^'  from  the  allowance  by 
the  board  of  county  commissioners,  ^^  under  the  statute  in  such 
case  made  and  provided.'^  In  a  collateral  attack  on  a  judgment, 
pronounced  by  a  domestic  court  of  record,  having  jurisdiction  of 
the  subject-matter,  the  absolute  verity  of  its  declarations,  and  the 
r^ularity  of  proceedings  not  required  to  be  shown  on  the  face  of 
the  judgment  record,  are  presumed.  In  the  case  of  Territory  v. 
Hanna^  6  Mout.  246,  the  question  as  to  the  service  of  notice  of 
appeal  came  up,  and  was  considered  as  a  direct  question  of  prao 
tice,  affecting  the  appeal  of  that  case  to  the  Supreme  Court.  We 
are  considering  the  judgment  pleaded  here  from  no  such  point 
of  view. 

De  Witt,  J.  {wnmrring). — I  concur  in  the  result  of  this  case, 
on  the  ground  that  that  which  is  pleaded  as  a  judgment  of  the 
Tenth  District  Court  is  void,  for  the  reason  set  forth  below.  The 
relator  asks  that  the  respondent  pay  a  county  warrant  which  he 
holds.    Respondeut's  defense  is  that  the  warrant  was  canceled 
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by  a  judgment  of  the  District  Court.     The  account  on  which 

the  warrant  was  issued  was  allowed  by  the  board  of  commis- 

Bioners;  and^  under  the  provisions  of  section  764  of  the  General 

LawSy  a  tax-payer,  William  H.  Todd,  undertook  to  appeal  froir 

the  action  of  the  board  of  county  commissioners  in  allowing  the 

account.     That  section  provides  that  any  tax-payer  who  feels 

aggrieved  by  an  allowance  made  by  the  board  of  commissioners 

may  appeal  by  taking  certain  steps,  one  of  which  is  by  causing 

a  written  notice  of  such  appeal  to  be  served  on  the  clerk  of  such 

board.    Such  notice  of  appeal  was  filed  with  that  clerk,  but  not 

served  upon  him.    Such  filing  with  the  clerk  is  not  service  upon 

him.    {Territory  v.  JSannay  5  Mont.  246.)    If  no  notice  of  appeal 

was  served  upon  the  clerk,  no  appeal  was  taken.     This  court 

said  in  the  Hanna  OasCy  and  affirmed  in  State  v.  Oibbs,  10  Mont. 

210,  as  follows:  ^^  Appeals  are  matters  of  statutory  regulation. 

There  must  be  a  substantial  compliance  with  the  statute  in 

order  to  confer  jurisdiction  upon  the  appellate  court.     The 

appellant  is  charged  with  the  duty  of  perfecting  his  appeal  in 

the  manner  provided  by  law,  and  error  in  this  regard  afiects 

the  jurisdiction  of  the  appellate  court/^     The  District  Court, 

therefore,  on  the  appeal  of  Todd,  had  no  jurisdiction.     Todd 

could  have  appealed  by  observing  the  law,  but  this  he  failed  to 

do.     The  judgment  is  therefore  void.     A  void  judgment  can  be 

used  for  no  purpose.     As  said  by  Mr.  Black  in  his  work  on 

Judgments  (1  Black  on  Judgments,  §  170),  and  as  I  had  occasion 

to  quote  in  reference  to  a  void  judgment,  in  State  v.  jBcnton, 

12  Mont.  66:   ^^A  void  judgment  is  in  reality  no  judgment 

at  all.     It  is  a  mere  nullity.     It  is  attended  by  none  of  the 

consequences  of  a  valid  adjudication ;  nor  is  it  entitled  to  the 

respect  accorded  to  one.     It  can  neither  afiect,  impair,  nor 

create  rights.     As  to  the  person  against  whom  it  professes  to  be 

rendered,  it  binds  him  in  no  degree  whatever It  is  not 

necessary  to  take  any  steps  to  have  it  reversed,  vacated,  or  set 
aside;  but,  whenever  it  is  brought  up  against  the  party,  he  may 
assail  its  pretensions,  and  show  its  worthlessness.  It  is  sup- 
ported by  no  presumptions,  and  may  be  impeached  in  any  action, 
direct  or  collateral.'^  The  judgment,  therefore,  annulling  the 
warrant,  was  void,  and  no  defense  to  this  application  for  man- 
damus.   For  this  reason  I  agree  that  the  writ  issue. 
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GREGG,  Appellant,  v.  GARRETT,  Respondent. 

[Argued  Jane  1, 1893.    Decided  December  19, 189SL] 

New  TbiaJj— Notice  of  intention. ^Yfhere  a  notioe  of  intention  to  move  for  anew 
trial  fails  to  state  whether  the  motion  will  be  made  upon  affidavits,  or  the  min- 
utes of  the  court,  or  a  bill  of  exceptions,  or  a  statement  of  the  case  as  required 
by  section  298  of  the  Oode  of  Civil  Procedure,  an  appeal  from  an  order  deny- 
ing the  motion  will  be  dismissed  in  the  absence  of  a  waiver  of  such  defect  by 
the  adverse  party. 

Baxe-^  Notice  of  motion —  Waiver  of  defective  notice,  — The  mere  appearance  of 
respondent's  counsel  when  a  motion  for  a  new  trial  based  upon  a  defective  notice 
is  heard  does  not  amount  to  a  waiver  of  the  defects  apparent  in  the  notice,  and 
in  the  absence  of  any  tiling  in  the  record  showing  a  waiver  thereof,  an  appeal 
from  an  order  denying  the  motion  will  be  dismissed. 

OhAXM.  Asv  DsLivEBY— P/eadf}!^ — StatiUe  of  FrawU, — Where  both  parties  in  an 
action  of  claim  and  delivery  alleged  in  the  answer  and  replication  the  existence 
of  an  agreement  concerning  the  cutting  of  grass  upon  plaintiff's  land,  and  set 
forth  the  terms  of  such  agreement  without  substantial  difference,  raising  an 
issue  only  as  to  whether  the  defendant  cut  the  grass  within  a  reasonable  time, 
an  objection  by  plaintiff  to  the  reception  of  proof  as  to  any  agreement  whereby 
defendant  claimed  the  hay,  in  that  such  agreement  was  not  in  writing  and  being 
for  an  interest  in  land  was  void  under  the  Statute  of  Frauds,  was  properly  over- 
ruled, for  even  if  such  objection  were  tenable  under  pleadings  raising  an  issue 
thereon,  it  could  not  be  interposed  by  plaintiff  after  admitting  the  agreement 
by  verified  replication. 

Appeal  from  Eighth  Jadiddl  Didriot,  Cascade  County. 

Action  of  claim  and  delivery.  Defendant  had  judgment 
below.    Motion  for  new  trial  denied  by  Benton,  J.    Affirmed. 

Ed*  L.  Bishop,  for  Appellant. 

Leslie  &  Dovming,  for  ^Respondent 

Harwood,  J. — This  is  an  action  of  claim  and  delivery 
of  personal  property.  Through  the  process  therein,  plaintiff 
recovered  possession  of  a  certain  quantity  of  hay.  Each  party 
claimed  to  be  the  owner  thereof.  The  trial  resulted  in  a  ver- 
dict by  the  jury  in  favor  of  defendant  for  the  return  of  the 
hay  to  him,  or  the  payment  of  one  hundred  dollars,  the  value 
thereof,  to  defendant  by  plaintiff,  and  judgment  was  entered 
accordingly. 

Plaintiff  prepared  and  served  a  notice  of  intention  to  move 
for  new  trial,  wholly  omitting  to  state  therein,  as  required  by 
statute,  whether  the  motion  would  '^  be  made  upon  affidavits,  or 
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the  minutes  of  the  court  or  a  bill  of  exceptious,  or  a  statement 
of  the  case."  (Code  Civ,  Proc.  §  298.)  It  appears  from  the 
lecord  that  plaintiff  prepared  what  purports  to  be  a  statement 
of  the  case  as  the  basis  for  the  presentation  of  his  intended 
motion  for  new  trial,  and  served  the  same  on  defendant's 
counsel.  It  does  not  appear  that  defendant  or  his  counsel 
offered  any  amendment  to  said  statement,  or  even  acknowledged 
service  thereof,  or  stipulated  that  the  same  was  correct,  or  other- 
wise took  any  part  in  preparing  or  settling  said  statement. 
The  judge  of  the  court  certified  and  allowed  said  statement  of 
the  case,  and  entered  an  order  overruling  the  motion  for  new 
trial.  Plaintiff  appealed  from  that  order,  and  from  the  judg- 
ment. Respondent  now  moves  this  court  to  dismiss  the  appeal 
from  the  order  overruling  plaintiff's  motion  for  new  trial,  on 
the  ground  that  plaintiff  failed  to  comply  with  the  statute  in 
giving  notice  of  intention  to  move  for  new  trial,  in  that  he 
failed  to  state  therein  on  what  moving  papers  he  would  present 
said  motion. 

This  motion  must  be  sustained.  The  statute  provides  as 
follows :  ^'  The  party  intending  to  move  for  a  new  trial  must, 
within  ten  days  after  the  verdict  of  the  jury,  if  the  action  was 
tried  by  a  jury,  or  after  notice  of  the  decision  of  the  court  or 
referee,  if  the  action  was  tried  without  a  jury,  file  with  the 
clerk,  and  serve  upon  the  adverse  party,  a  notice  of  his  inten- 
tion, designating  the  grounds  upon  which  the  motion  will  be 
made,  and  whether  the  same  will  be  made  upon  affidavits,  or 
the  minutes  of  the  court,  or  a  bill  of  exceptions,  or  a  statement 
of  tlie  case."  (Code  Civ.  Proc.  §  298.)  The  notice  is  incom- 
plete and  defective,  in  not  setting  forth,  as  required  by  statute, 
the  basis  upon  which  plaintiff  proposed  to  present  the  motion 
for  new  trial.  The  reason  and  importance  of  this  requirement 
are  apparent.  Both  parties  have  a  right  to  know  upon  what 
papers  the  motion  will  be  presented,  and  to  participate  in  pre- 
paring the  record,  if  the  same  has  not  already  been  made  up  by 
way  of  bills  of  exception.  The  defect  in  the  notice  of  intention 
in  this  case  is  held  to  be  ground  for  dismissal,  unless  the  adverse 
party  has  waived  the  same  by  stipulation,  or  by  co-operation  in 
the  formation  of  the  papers  upon  which  the  motion  is  to  be 
made,  by  amendment,  or  by  some  other  act  which  constitutes  a 
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waiver.  (Hayne  on  New  Trial  and  Appeal^  §§  12^  14,  and 
cases  cited;  WhUe  v.  Superior  Courts  72  Cal.  475;  Bear  River 
etc.  Min.  Co.  v.  Boles,  24  Cal.  354;  Fabian  y.  OaUahan,  56 
Cal.  160.) 

In  the  case  of  Hibemia  etc  Loan  8oo.  v.  Moore,  68  Cal. 
158y  cited  by  appellant,  the  opinion  shows  that  '^the  motion 
was  made  upon  a  prepared  statement,  to  which  amendments 
were  proposed;"  and  this  was  considered  a  waiver  of  the 
defects  in  the  notice  of  motion,  unless  in  proposing  such  amend- 
ment the  '^  objection  was  taken,  or  right  reserved  to  object 
thereafter,  to  any  irregularity  in  the  proceedings  leading  up  to 
or  in  connection  with  the  settled  statement."  Also,  in  Flateau 
v.  Lubeckf  24  Cal.  364,  it  appears  that  '^a  statement,  which  the 
parties  agreed  to  as  correct,  was  filed,"  and  notwithstanding 
this  it  was  held  that  the  want  of  a  proper  notice  of  intention  to 
move  for  new  trial  was  such  an  irregularity  as  made  the  pro- 
ceeding void.  It  is  not  here  affirmed  that  we  would  follow 
that  ruling.  Reference  to  it  is  made  to  show  what  has  been 
the  holdiug  under  various  conditions  in  which  the  question  has 
been  presented.  In  Chtidy  v.  Spring  Valley  Water  Works,  68 
Cal.  73,  **  the  motion  was  heard  and  decided  upon  a  statement 
of  the  case,  proposed,  amended,  and  certified."  In  view  of  such 
co-operation  by  the  adverse  party  in  preparing  the  statement 
and  submitting  the  motion,  without  reserving  any  objection  as 
^'to  any  irregularity  in  the  proceedings  on  the  motion,"  the 
court  held  that  such  objection  was  waived.  We  find  nothing 
in  the  recoixl  which  has  been  held  in  the  authorities  cited  by 
appellant  as  a  waiver  of  the  irregularities  in  the  notice  of 
motion  upon  which  this  proceeding  was  had. 

Appellant's  counsel  insists  that  the  appearance  by  counsel  for 
respondent  when  the  motiou  was  heard  amounts  to  a  waiver  of 
the  defects  apparent  in  the  notice.  The  record  in  this  case  can 
only  be  construed  to  show  that  respondent's  counsel  appeared 
when  the  motion  was  submitted  to  the  court.  We  think  it 
would  be  going  too  far  to  hold  that  this  was  a  waiver  of  the 
omission  to  give  a  proper  notice  according  to  the  plain  direc- 
tions of  the  statute.  (Hayne  on  New  Trial  and  Appeal,  §§  14, 
145,  and  cases  referred  to.)  Appellant's  counsel  also  contends 
that  respondent  should  have  caused  the  record  to  show  that  he 
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took  advaDtage  of  the  defect  in  the  notice  on  the  hearing  of  the 
motion  in  the  court  below.  At  most,  that  would  have  been 
placing  in  the  record  mere  argumentative  matter.  The  defect 
taken  advantage  of  is  apparent  in  the  notice  itself,  and  requires 
no  other  matter  inserted  in  the  record  to  show  this  fact.  This 
irregularity  in  presenting  the  motion^  without  stipulation  or 
other  action  amounting  to  a  waiver  of  proper  notice,  may  have 
been  the  very  ground  upon  which  the  trial  court  denied  the 
motion.  (WliUe  v.  Superior  Court,  72  Cal.  475;  Hayne  on 
New  Trial  and  Appeal,  §§  14,  145.)  And  we  think,  in  the 
absence  of  anythiug  in  the  record  showing  a  waiver^  the  objec- 
tion by  respondent  should  be  sustained. 

The  judgment  roll  remains  for  consideration,  and  contains  a 
bill  of  exceptions  raising  an  objection  to  the  introduction  of 
certain  testimony.  It  appears  that  plaintifiP  owned  a  certain 
piece  of  hay  laud,  inclosed  by  a  fence,  which  fence  was  out  of 
repair.  In  defense  to  plaintiff's  claim  to  the  hay  in  question, 
defendant  alleges  an  agreement  whereby  he  claimed  title  to  the 
hay  in  dispute,  as  follows:  That  early  in  the  summer  of  1891 
plaintiff  and  defendant  agreed  **  that  .defendant  would  repair 
the  fence  around  said  land  in  consideration  for  said  grass  on 
said  land  for  the  year  1891,  and  in  pursuance  of  said  agreement 
did  repair  the  said  fence  around  said  land,  and  afterwards  did, 

on  the day  of  September,  1891,  go  upon  said  land  and 

cut  said  grass,  and  stacked  the  hay."  Under  that  agreement 
defendant  claimed  title  to  the  hay.  Plaintiff,  by  replication, 
appears  to  admit  the  agreement  set  forth  in  the  auswer,  by 
giving  a  slightly  different  version  thereof,  as  follows:  ''But 
plaintiff  alleges  the  fact  to  be  that  in  the  month  of  June,  1891, 
plaintiff  told  defendant  that  if  he  would  repair  said  fence 
around  said  land  so  that  plaintiff  could  have  the  use  of  said 
land  thereafter,  and  the  benefit  of  the  second  growth  of  grass 
thereon,  he  (defendant)  might  at  that  time  cut  the  grass  then 
growing  upon  said  land;  that  said  defendant  did  repair  said 
fence,  but  neglected  and  refused  to  cut  said  hay  according  to 
said  agreement;  that,  after  a  reasouable  time  had  expired. for 
said  defendant  to  cut  said  hay  Under  said  agreement,"  plaintiff 
forbade  defendant  to  cut  said  hay,  or  go  upon  said  land  for  that 
purpose.    Having  thus  admitted  the  agreement^  according  to 
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his  version  of  it,  and  having  admitted  that  defendant  ''did 
repair  said  fence,"  upon  the  trial,  as  shown  by  the  bill  of 
exceptions,  plaintiff^s  counsel  objected  to  any  proof  being 
received  as  to  any  agreement,  because  the  agreement  whereby 
defendant  claimed  said  hay  was  not  evidenced  by  writing,  ''and, 
being  for  an  interest  in  land,  is  void  under  the  Statute  of 
Frauds."  If  this  objection  could  be  interposed  at  all,  with  any 
force  as  to  the  transaction  set  up  in  the  answer,  and  admitted 
by  the  replication,  it  could  not  be  interposed  by  plaintiff  after 
he  had  solemnly  admitted  said  agreement,  according  to  his  ver« 
sion  of  it,  by  verified  replication. 

The  agreement  in  the  case  at  bar  did  not  require  proof. 
Both  parties  alleged  the  existence  of  the  agreement,  and  the 
terms  of  it,  without  substantial  difference.  The  only  issue 
raised  appears  to  be  whether  defendant  proceeded  to  cut  the 
grass  within  a  reasonable  time.  The  language  of  plaintiff's 
replication  implies  that,  by  the  terms  of  the  agreement  which 
he  alleges,  defendant  was  entitled  to  a  reasonable  time  to  carry 
out  the  agreement;  for  he  alleges  "that  after  a  reasonable  time 
had  expired  for  defendant  to  cut  said  hay,  under  said  agree- 
ment," plaintiff  forbade  defendant  to  cut  said  hay,  or  go  upon 
said  land  for  that  purpose.  From  one  point  of  view,  this 
agreement  might  be  regarded  as  a  lease  of  said  field  on  condi- 
tion to  make  repair  ot  the  fence,  and  take  the  crop  of  hay  in 
consideration  therefor.  The  term  of  such  lease  was  for  part  of 
a  year  only,  according  to  the  conditions  stated,  and  such  lease 
could  be  made  by  parol  i^reement.  (Comp.  Stats,  div.  6, 
§  217.)  Whether  the  agreement  be  regarded  as  a  lease  or  a 
sale  of  the  grass  to  be  harvested  as  hay,  there  is  no  issue  raised 
in  the  pleadings  as  to  the  fact  of  the  parties  having  made  the 
agreement,  and  the  terms  thereof.  Both  parties  affirm  the  con- 
tract by  solemn  declaration  in  the  pleadings,  verified.  Plaint- 
iff declares  in  his  replication  "that  said  defendant  did  i-epair 
said  fence."  The  only  issue  raised  was  as  to  what  was  a  rea- 
sonable time  within  which  defendant  should  perform  the  agree- 
ment admitted  by  the  pleadings.  The  objection  that  said 
agreement,  pleaded  by  both  parties,  must  be  shown  by  writ- 
ing, was  properly  overruled,  even  if  such  objection  could  have 
had  any  force  if  the  pleadings  had  raised  an  issue  thereon — a 


13  Mont]    McKay  v.  Montana  Union  Ey.  Co. 


15 


point  upon  which  we  express  no  opinion^  because  that  question 
does  not  arise  under  the  pleadings. 

The  jury  found  in  favor  of  the  defendant,  and  no  error 
appearing  from  the  bill  of  exceptions,  or  from  other  parts  of 
the  judgment  roll,  the  judgment  must  be  affirmed. 

AJtitnecL 
Blake,  C.  J.,  and  De  Witt,  J.,  concur. 


McKAY,    Appellant,  v.  MONTANA   UNION    RAIL- 
WAY COMPANY,  Respondent. 

[Argued  Noyember  14, 1892.    Decided  December  81, 1892.] 

NomoiT—  Vardiet  directed  for  dtfendaiU.-^iL  Jadgment  entered  upon  a  Terdict 
which  waa  directed  for  defendant  npon  motion  at  the  dose  of  the  introdaotion 
of  botii  plAintiiTB  and  defendant's  testimony,  npon  the  gronnd  of  want  of  suf- 
ficient x>roof  on  the  part  of  plaintiff  to  support  the  material  aUegations  of  his 
oomplaint,  Is  in  effect  a  Judgment  of  nonsuit  and  wiU  be  reviswed  as  such  on 
appeal. 

Baxb— PfooKce— DtreoCifi^  «tf»Kfio£.— Where  a  defendant  upon  the  failure  of  fho 
plaintiff  to  proTe  a  sufficient  case  for  the  Jury,  exercises  his  option  to  leave  the 
case  with  the  Jury  or  the  court  for  Judgment  on  the  merits,  relying  as  well  upon 
the  proofs  offored  for  the  defense  as  weU  as  upon  the  weakness  of  plaintiff's 
ease,  the  decision  in  such  event  should  not  come  from  the  Jury,  if  there  be  one, 
by  positiye  direction  of  the  court,  as  such  direction  would  leave  the  Jury  no 
power  to  render  a  verdict  on  the  merits. 

Afpbal — NorauU  —  Record  on  appeal. — The  record  on  appeal  from  a  Judgment  of 
nonsuit  where  proof  was  introduced  by  defendant  should  contain  all  of  plaint- 
iff's evidence,  and  if  the  defendant,  by  the  proof  which  it  saw  fit  to  introduce, 
aided  plaintiff  or  supplied  any  deficiencies  in  his  proof,  plaintiff  would  be  entitled 
to  have  such  testimony  of  defendant  also  made  a  part  of  the  record. 

Sjaa-^Same-'Kew  trial -^BiU  of  e9E0#!p£iotis.— An  order  granting  a  motion  for  a 
nonsuit,  if  erroneously  made,  is  an  error  in  law  occurring  at  the  trial  under 
section  296  of  the  Oode  of  Civil  procedure,  and  is  subject  to  review  on  motion 
for  a  new  trial,  as  weU  as  on  direct  appeal ;  and  a  bill  of  eiceptions  is  available 
to  bring  up  Hhe  record  on  which  the  motion  for  a  nonsuit  was  granted. 

Baxe^BUU  of  exoeption— Settlement— Notice, -^Vnder  section  6  of  the  Act  of 
September  14, 1887  (Extra  Sess.)»  the  adverse  party  is  entitled  to  notice  of  the 
presentation  and  settlement  of  a  bill  of  exceptions  prepared  from  thestenograr 
pher's  notes  after  the  trial,  in  order  that  he  may  have  an  opportunity  to  examine 
the  proposed  bill  and  offer  or  suggest  amendments,  and  where  such  notice  is 
not  given  the  testimony  contained  in  such  bill  of  exceptions  will  upon  motion 
be  stricken  from  the  record  on  appeaL 

Appeal  tr(m  Second  Judicial  District^  Silver  Bow  Cbunty. 
Action  for  damages  for  personal  injuries.    Judgment  was 
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entered  on  a  verdict  directed  for  defendant  by  MgHatton^  J. 
Ou  motion  to  strike  testimony  from  the  record  on  appeal. 
Granted. 

/.  iS.  Shropshire,  for  the  motion* 

W.  L  LippinooU,  contra, 

Harwood^  J. — It  appears  from  the  complaint  in  this  action 
that  while  appellant  was  in  the  employ  of  respondent  he  received 
certain  personal  injuries,  alleged  to  have  been  sustained  through 
the  negligent  and  careless  conduct  of  defendant's  agents  and 
servants,  and  this  action  is  brought  to  recover  damages  therefor. 
At  the  close  of  the  trial,  defendant  moved  the  court  to  direct  the 
jury  to  return  a  verdict  for  defendant,  '^for  the  reason  that 
the  testimony  of  plaintiff  shows  that  he  was  assisting  to  propel 
the  car  in  question,  and  that,  whatever  rate  of  speed  it  attained, 
he  assisted  therein,  without  objection  or  protest;  that,  if  he  was 
injured  in  the  manner  claimed  he  contributed  thereto;  and  for 
the  further  reason  that  there  is  no  testimony  showing  any  actual 
neglect  on  the  part  of  plaintiff's  fellow  servants.''  The  motion 
was  sustained,  and  the  jury,  being  so  instructed,  returned  their 
verdict  accordingly;  whereupon  judgment  was  entered  in  favor 
of  defendant,  and  plaintiff  appealed  from  the  judgment 

The  present  consideration  relates  entirely  to  a  question  of 
practice,  arising  on  motion  of  respondent  to  strike  from  the 
record  all  that  portion  which  purports  to  recite  evidence  intro- 
duced on  the  trial  of  the  cause.  As  ground  for  this  motion, 
respondent's  counsel  insists  that  such  testimony  has  not  been 
properly  made  a  part  of  the  record  for  the  purpose  of  the  review 
sought  on  this  appeal,  by  statement  on  motion  for  new  trial,  or 
appeal,  prepared,  served,  and  settled  as  provided  by  law,  nor 
by  bill  of  exceptions  prepared  and  settled  and  allowed  as  pro- 
vided by  law.  The  record  upon  which  the  appeal  is  presented 
is  denominated  '^  plaintiff's  bill  of  exceptions,"  which  includes, 
first,  the  pleadings  upon  which  the  trial  was  had,  consisting  of 
the  complaint,  answer,  and  replication.  Following  the  plead- 
ings is  a  narrative  of  what  purports  to  be  the  testimony  intro- 
duced on  behalf  of  plaintiff  and  defendant,  comprising  about 
eighty  pages  of  the  record. 
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It  appears  io  the  narrative  of  the  prooeedings  that  at  the 
close  of  the  introduction  of  testimony  on  behalf  of  plaintiff, 
counsel  for  defendant  said:  ^^I  had  intended  to  move  the  court 
for  a  nonsuit  at  this  stage,  but  I  will  reserve  the  right,  after  the 
close  of  our  testimony,  to  move  the  court  to  direct  a  verdict  for 
defendant.^^  The  record  then  recites  the  testimony  offered  by 
defendant  by  way  of  the  examination  of  several  witnesses,  and 
the  introduction  of  the  deposition  of  one  witness  not  present. 
When  defendant  closed  the  introduction  of  testimony,  plaintiff 
was  recalled,  and  testified  in  rebuttal.  Then  follows  a  statement 
that,  the  ^^  testimony  having  been  introduced,  defendant  moved 
the  court  to  instruct  the  jury  to  return  a  verdict  for  defendant, 
which  motion,  after  argument  by  counsel  and  consideration  by 
the  court,  was  by  the  court  sustained,  and  it  was  ordered  by  the 
court  that  the  jury  return  a  verdict  for  the  defendant;  to  which 
order  of  the  court,  sustaining  the  said  motion,  and  ordering  the 
jury  to  return  a  verdict  as  aforesaid,  the  plaintiff  then  and  there 
duly  excepted,  and  now,  within  the  time  allowed  by  the  court, 
asks  that  this,  his  bill  of  exceptions,  be  signed  and  allowed, 
which  is  done  accordingly.  Signed  this  19th  day  of  July,  1892. 
J.  J.  MgHatton,  Judge.''  At  the  close  of  the  narrative  of 
testimony  is  a  certificate  by  the  official  court  stenographer,  to 
the  effect  that  'Hhe  above  and  foregoing  is  a  true,  full,  and  cor- 
rect transcript  of  my  notes  (in  narrative  form)  of  the  testimony 
given  at  the  trial  of  the  above-entitled  action  in  said  court,  to 
the  best  of  my  skill  and  ability.'' 

It  seems  necessary,  as  the  first  step  in  the  consideration  of  the 
question  of  practice  raised  herein,  to  classify  the  order  of  the 
court  determining  the  case  upon  trial  in  favor  of  defendant. 
The  Code  of  Civil  Procedure  defines  the  practice  whereby  an 
action  is  instituted,  and  carried  on  through  all  its  stages  to  final 
determination.  The  Code  has  provided  for  cases  ''when,  upon 
the  trial,  the  plaintiff  fails  to  prove  a  sufficient  case  for  the 
jury."  The  remedy  prescribed  for  such  an  event  is  judgment 
of  nonsuit.  (Code  Civ.  Proc.  §  242 ;  Oarver  v.  Lynde,  7  Mont. 
108.)  Defendant's  motion  in  this  case,  at  the  close  of  the  intro- 
duction of  evidence,  was  based  upon  tli^  ground  of  want  of  suf- 
ficient proof  on  the  part  of  plaintiff  to  support  the  material 
allegations  of  his  complaint.  If  that  was  the  condition  of 
Vol.  xra.— 8. 
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plaintifiT's  case  when  he  closed  the  introduction  of  evidence  on 
his  behalfy  there  was  no  occasion  for  offering  any  proof  on 
behalf  of  defendant.  If  plaintiff  had  made  out  such  a  case  hy 
proof  as  to  require  proof  from  defendant  to  rebut  or  counteract 
the  tendency  of  plaintiff's  proof,  a  nonsuit,  or  a  positive  direc- 
tion to  the  jury  to  return  a  verdict  for  defendant,  under  such 
conditions,  would  be  improper.  If  there  was  any  occasion  for 
proof  from  defendant  to  counteract  the  effect  of  plaintiff's  proof^ 
then  thereby  would  be  produced  a  conflict  in  the  tendency  of  the 
proof  offered  from  each  side,  and  that  conflict  would  be  a  matter 
for  the  jury  to  pass  upon,  in  the  exercise  of  its  function  in  the 
trial.  This  would  forbid  a  nonsuit,  or  an  order  directing  the 
jury  to  return  a  verdict  for  defendant.  Either  determination 
in  that  manner  is  by  the  court,  and  proceeds,  if  correct,  npon 
the  ground  that  there  is  no  sufficient  proof  offered  by  plaintiff 
in  support  of  his  complaint  to  put  the  jury  upon  the  consider- 
ation of  the  question  whether  the  complaint  is  established  or  no. 
Why,  then,  should  the  court  require  the  jury  to  return  a  verdict 
for  defendant?  This  order  simply  makes  the  jury  the  passive 
clerical  agent  of  the  court,  to  announce  its  conclusion  that  the 
plaintiff  has  failed  to '^ prove  a  case  sufficient  for  the  jury;'' 
and  after  all,  such  verdict  being  nothing  more  than  the  deter- 
mination of  the  case  by  the  court,  on  the  ground  which  calls  for 
nonsuit,  we  think  it  should  be  classified  as  a  nonsuit. 

The  ground  on  which  the  court  was  asked  to  direct  a  verdict 
for  defendant  in  this  case  was  that  plaintiff  had  failed  to  pro- 
duce evidence  tending  to  establish  negligence  on  the  part  of 
defendant's  agents  and  servants;  moreover,  that  the  proof 
offered  by  plaintiff  tended  to  show  that  he,  with  some  of  his 
fellow  laborers  of  equal  rank,  voluntarily,  and  without  stress 
of  circumstance,  condition,  or  command,  and  unnecessarily,  so 
far  as  any  reason  shown,  propelled  the  hand  car  on  which  they 
were  going  to  their  place  of  work,  down  a  grade,  at  a  dangerous 
rate  of  speed,  whereby  plaintiff  received  the  injuries  complained 
of,  while  voluntarily  engaged  with  the  othera  in  taking  this 
adventurous  ride,  at  such  unnecessary  and  hazardous  rate  of 
S}ieed,  which  plaintiff,  without  protest,  helped  produce  by  his 
own  efforts  at  the  car  handles.  If  plaintiff's  evidence  tended  to 
prove  a  state  of  facts  contrary  to  the  essential  allegations  of  hia 


13  Mont.]    McKay  v.  Montana  Union  Ry.  CJo,  19 

complaint,  it  failed  in  its  tendency  to  establish  the  material 
allegations  of  the  complaint,  and  such  a  condition  is  ground  for 
nonsuit.  (Code  Civ.  Proc.  §  242.)  These  observations  are  not 
to  be  understood  as  holding  it  to  be  obligatory  on  the  defendant, 
in  such  an  event,  to  move  for  nonsuit.  There  is  no  doubt  that 
he  can  exercise  his  option  to  leave  the  case  with  the  jury  or  court 
if  no  jury  is  called,  for  judgment  on  the  merits,  relying  on  the 
weakness  of  plaintiff's  case,  as  well  as  the  proof  offered  by  defend- 
ant. But  the  decision,  in  such  event,  should  not  come  from  the 
jury  by  positive  direction  of  the  court.  Such  direction  leaves 
the  jury  no  power  to  consider  and  render  a  verdict  on  the  merits. 
{Wood  V.  Bamond,  42  Cal.  643.)  The  practice  of  ordering  a 
verdict  for  defendant  in  a  civil  action,  where  plaintiff  fails  in 
the  required  proof  to  sustain  his  case,  has  doubtless  crept  into 
the  civil  practice  from  the  procedure  in  criminal  cases,  where  the 
doctrine  of  jeopardy  and  the  presumption  of  innocence  are 
powerful  fiictors  in  shaping  the  practice  in  that  branch  of  the 
law.  The  determination  of  this  case  being  in  effect  a  nonsuit, 
based  npon  the  ground  that  there  was  a  want  of  proof  on  the 
part  of  plaintiff,  a  review  of  that  order  will  undoubtedly  require 
a  review  of  at  least  all  the  evidence  introduced  by  plaintiff;  and 
plaintiff  may  take  advantage  of  evidence  introduced  by  defend- 
ant, for  if  defendant,  by  the  proof  which  it  saw  fit  to  introduce, 
aided  plaintiff,  or  supplied  any  deficiencies  in  his  proof,  plaint- 
iff is  entitled  to  the  benefit  thereof  on  motion  for  nonsuit. 

The  question  raised  is  whether  the  record  of  the  evidence 
introduced  on  the  trial  has  been  so  prepared  as  to  place  the 
same  properly  before  this  court  for  such  review,  to  consider 
whether  the  court  was  right  in  its  summary  determination  of 
the  case.  In  presenting  this  question,  considerable  argument 
was  had  as  to  whether  the  proceedings  resulting  in  a  nonsuit 
could  be  properly  classified  as  a ^' trial;''  and  thereon  hangs  the 
further  question  whether  the  ruling  of  the  court  in  ordering  a 
nonsuit  could  be  reviewed  on  motion  for  a  new  trial,  or  whether 
it  must  be  reviewed  on  appeal  from  the  judgment,  with  a  state- 
ment of  the  case  on  appeal,  bringing  up  the  record  on  which 
the  motion  was  granted,  and  whether  a  bill  of  exceptions  was 
available  to  bring  up  the  record  on  which  the  nonsuit  was 
granted.     The  opinion  delivered  in  the  case  of  Kleinschmidt  v. 
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McAndrewSf  4  Mout.  8,  was  the  source  of  much  embarrassment 
to  counsel  in  seeking  satisfactory  answer  to  these  questions^  for 
it  appears  to  be  held  in  that  case  that  the  proceedings  resulting 
in  a  judgment  of  nonsuit  for  want  of  sufficient  evidence  cannot 
properly  be  denominated  a  '4rial/'  in  the  sense  of  that  term  as 
used  in  the  statute  providing  for  new  trials,  and  therefore  that 
such  determination  cannot  be  reviewed  on  motion  for  new  trial, 
for  such  motion  is  directed  to  the  re-examination  of  an  issue  of 
fact,  ''after  a  trial  and  decision  by  a  jury,  court,  or  referees.'' 
It  was  further  held  in  that  case  that  a  bill  of  exceptions  was 
not  available  to  bring  up  the  record  on  which  motion  for  non- 
suit was  granted,  because  the  exception  under  the  statute  was  to 
be  taken  during  the  trial,  and  that,  in  the  nature  of  things,  the 
exception  to  the  granting  of  a  nonsuit  could  not  be  taken  during 
the  trial. 

In  respect  to  these  propositions  announced  in  E2evMclmidt 
v.  McAndrewa^  it  suffices  to  observe,  in  passing,  that  since  that 
decision,  at  the  January  term,  1881,  of  the  Supreme  Court  of 
Montana,  the  statute  providing  for  new  trials  has  been  amended 
by  adding  three  subdivisions  to  section  296  of  the  Code  of 
Civil  Procedure,  so  as  to  allow  a  new  trial  on  the  ground  of 
''excessive  damages;"  "insufficiency  of  evidence  to  justify  the 
verdict,  or  other  decision,  or  that  it  is  against  law,''  and  "error 
in  law  occurring  at  the  trial  and  excepted  to  by  the  party  mak- 
ing the  application."  This  amendment  was  approved  in  Febru- 
ary, 1881,  and  of  course  had  no  effect  on  the  case  of  Kleinachmidt 
V.  McAndrewa.  In  California,  under  a  like  statute  for  new 
trials,  an  order  granting  a  motion  for  nonsuit  is  held  to  be  an 
"error  in  law  occurring  at  the  trial,"  if  erroneously  made,  and 
is  subject  to  review  on  motion  for  new  trial.  It  is  also  there 
held  that  the  granting  of  nonsuit  may  be  reviewed  on  an  appeal 
from  the  judgment,  by  bringing  up  the  proper  record  with  tlie 
judgment  roll.  (Hayne  on  New  Trial  and  Appeal,  §§  100, 
112-119  inclusive,  and  cases  cited.)  It  should  also  be  further 
observed  that  Kleinachmidt  v.  31c Andrews  was  overruled  on 
appeal  to  the  Supreme  Court  of  the  United  States,  at  least  as  to 
its  application  of  the  rules  of  practice  laid  down  in  that  case 
(117  U.  S.  282),  the  Supreme  Court  of  the  United  States  hold- 
ing  that  the  case  was  properly  brought  before  the  Supreme 
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Court  of  Montana  by  the  bill  of  exceptions  in  the  record,  and 
should  have  been  reviewed  on  the  merits.  And  it  must  be 
borne  in  mind  that^  since  that  case  was  determined,  a  statute 
has  been  enacted  providing  for  the  preparation,  settlement,  and 
allowance  of  bills  of  exceptions  from  the  stenographer's  notes, 
after  the  trial,  as  will  be  noticed  below. 

It  is  unnecessary  to  consider  all  the  questions  of  practice 
propounded  in  the  argument,  and  therefore  a  treatment  of  them 
here  might  justly  be  open  to  the  criticism  of  being  dictum. 
Reference  is  made  to  the  case  of  Kleinaehmidt  v.  MoAndrews, 
and  the  changes  in  the  law  since  made,  in  order  to  explain  its 
seeming  variance  with  what  may  be  held  in  subsequent  cases. 
We  therefore  proceed  to  the  consideration  of  the  precise  ques* 
tion  raised  here,  namely,  whether  the  bill  of  exceptions  tendered 
in  this  record  has  been  prepared,  settled,  and  allowed  in  the 
manner  provided  by  law.  On  the  argument  of  the  motion 
under  consideration,  counsel  for  respondent  complained  that 
no  notice  or  knowledge  of  the  preparation,  presentation,  or 
settlement  of  the  bill  of  exceptions  set  out  in  the  record  came 
to  respondent  or  its  counsel  until  after  the  bill  of  exceptions 
had  been  prepared  and  signed,  and  the  notice  of  appeal  was 
served,  which  knowledge  was  gained  through  an  examination 
of  the  record  presented  on  appeal.  This  statement  was  not 
questioned  on  the  argument  of  the  motion,  nor  is  there  any- 
thing in  the  record  showing  the  contrary.  The  bill  of  excep- 
tions in  the  record  is  prepared  from  the  stenographer's  notes 
after  trial.  The  insertion  of  the  pleadings  in  such  bill  was 
superfluous,  as  the  pleadings  constitute  part  of  the  judgment 
roll,  and  are  properly  part  of  the  record  on  appeal  from  the 
judgment,  without  being  incorporated  in  a  bill  of  exceptions. 
As  a  bill  of  exceptions  prepared  from  the  stenographer's  notes 
after  the  trial,  the  bill  tendered  in  this  case  does  not  conform 
to  the  requirement  of  the  statute  providing  for  the  prepara- 
tion, settlement,  and  allowance  of  a  bill  of  exceptions  from 
the  stenographer's  notes,  after  the  trial,  as  follows:  ^^The  said 
stenographer,  during  the  trial  of  any  action  or  proceeding,  shall 
write  down  in  stenographer's  notes  all  objections  and  exceptions 
taken,  and  thereafter  a  transcript  of  such  notes,  or  so  much 
thereof  as  may  be  pertinent  to  the  point  of  such  objection  and 
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exceptions,  may  be  embodied  in  a  bill  of  exceptions,  and  signed 
hy  the  judge  at  any  time  during  tbe  same  term  of  court|  or 
within  ten  days  thereafter,  on  notice  to  the  attorney  of  the 
adverse  party,  if  he  have  one,  otherwise  to  such  adverse  party ; 
and  an  exception  so  noted  by  the  stenographer,  and  thereafter 
embodied  in  a  statement  of  the  case,  on  the  minates  of  the  court, 
shall  be  a  good  exception  for  all  purposes,  in  all  cases,  civil  or 
criminal.*'  (Laws  Extra  Sess.  1887,  p.  82,  §  5.)  This  statute 
requires  notice  to  the  adverse  party  of  the  presentation  and  settle- 
ment of  such  bill  of  exceptions.  Such  notice  was  undoubtedly 
intended  to  enable  the  adverse  party  to  examine  the  proposed 
bill,  and  be  heard  in  the  settlement  thereof,  to  the  end  that  the 
case  presented  on  appeal  for  review  shall  conform  fully  and 
truly  to  the  case  passed  upon  by  the  court  below.  When  a  bill 
of  exceptions  is  settled  during  the  trial,  the  adverse  party  has 
such  opportunity  (  Wetherbee  v.  Oairoll^  33  Cal.  552),  and  this 
statute  provides  therefor,  in  case  it  is  settled  from  the  stenogra- 
pher's notes  after  the  trial.  In  California,  by  provision  of  the 
Co<le  adopted  since  the  case  of  Wdkerbee  v.  Oaiiroll  was  decided, 
a  bill  of  exceptions  prepared  and  settled  after  the  trial  must  be 
prepared  and  served  on  the  adverse  party  or  counsel,  who  may 
offer  amendments,  and  thereafter  the  bill  is  settled  by  the  judge, 
on  notice  to  the  parties,  very  much  in  the  manner  provided  in 
our  Code  for  the  settlement  of  a  statement  on  motion  for  new 
trial.  (Hayne  on  New  Trial  and  Appeal,  §§  256-260.)  Our 
statute  has  not  so  explicitly  provided  the  details  of  practice  for 
the  settlement  of  a  bill  from  the  stenographer's  notes,  after 
trial,  but  has  provided  for  notice  to  the  adverse  party,  and  left 
the  court  or  judge  to  control  the  details  of  practice  in  such  a 
way  as  to  enable  the  adverse  party  to  examine  the  proposed 
bill,  and  offer  or  suggest  amendments;  otherwise,  the  notice 
required  by  statute  would  be  in  vain.  However  faithfully  a 
stenographer  endeavors  to  transcribe  a  voluminous  transcript 
of  testimony,  delivered  by  questions  and  answers,  and  at  the 
same  time  render  the  meaning  of  the  witnesses  in  narrative 
form,  mistakes  may  occur.  The  stenographer  may  conceive  the 
meaning  quite  different  from  what  the  witness  intended,  and 
different  from  what  was  understood  by  the  court,  jury,  or  coun- 
sel, and  thus  unconsciously  make  the  narrative  depart  from  the 
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trae  meaning  of  the  witness.  For  these  reasons  the  adverse 
party  should  have  an  opportunity  to  carefnily  examine  the 
narrative  of  the  evidence  proposed  to  be  presented  to  the  appel- 
late court  for  review  on  appeal^  and  be  given  an  opportunity  to 
suggest  amendments  to  make  the  same  conform  to  the  true 
meaning  of  the  witness.  The  law  has  not  been  complied  with 
in  preparing  the  record  of  evidence  presented  in  this  case,  and 
tlierefore  we  are  of  opinion  that  the  motion  to  strike  the  same 
from  the  record  on  appeal  should  be  sustained ;  and  it  is  so 

ordered. 

Motion  granted. 
Blaee^  C.  J.y  concurs. 


STATE  EX  REL.  LEECH  v.  BOARD  OF  CANVASSERS 
OF  CHOTEAU  COUNTY. 

[Argued  December  28, 1892.    Decided  December  81, 1892.  ] 

SCahdaxub— /Muance  in  vacalion  by  one  Juatioe  of  Supreme  Court,— An  altemfr- 
tive  writ  of  mandate  may  be  issTied  In  Taeation  npon  tbe  order  of  the  presiding 
jiutioe  of  the  Supreme  Court.    (De  Witt,  J.,  dissenting.) 

Bake -- Original  jurisdiction  of  Supreme  Court  to  iesue.—The  Supreme  Oourt  has 
original  Jurisdiction  to  issue  a  writ  of  mandate.  {State  ex  rel  Thompson  y. 
Kenney,  9  Mont.  228 ;  /n  rs  MaoKnigfUt  11  Mont.  126,  cited.) 

Saxb— 7b  to^iom  direoted—Eleetions—Returniny  board.— Under  the  Act  of 
March  7, 1892  (2d  Bess.  p.  299),  the  members  of  a  county  board  of  oanyassers 
do  not  necessarily  embrace  the  same  officers,  but  are  subject  to  changes  which 
depend  upon  circumstances,  and  therefore,  a  writ  of  mandate  issued  to  compel 
such  board  to  reconyene  and  canyass  the  returns  from  an  election  precinct 
which  ihey  had  excluded,  is  properly  directed  to  the  particular  indiyidoals 
comprising  the  board,  describing  them  by  name,  and  as  constituting  the  board 
of  county  oanyassers  of  election  returns  for  a  certain  county  and  State,  the 
particular  members  of  such  board  at  the  time  in  question  being  the  persons 
against  whom  obedience  must,  if  necessary,  be  enforced. 

Same— AUenuUive  writ—  What  required  to  state.  —An  alternatiye  writ  of  mandate 
which  states  generally  the  acts  which  the  parties  haye  omitted  to  do,  and  which 
they  are  required  to  perform,  is  sufficient  under  section  586  of  the  Ck>de  of  Ciyil 
Procedure,  proyiding  that  the  writ  shall  state  generally  the  allegation  against 
the  party  to  whom  it  is  directed.  The  word  *'  generally  "  haying  the  same  mean- 
ing as  the  word  "general"  in  section  68  of  the  Code  of  Oiyll  Procedure,  requir- 
ing the  summons  to  contain  the  ''general  nature  of  the  action." 

MLScnom— Returns -^Canvcuslng  board — Mandamus. — The  duties  of  a  county 
canyassing  board  are  ministerial,  and  such  board  has  no  authority  to  exclude  the 
returns  of  an  election  precinct,  regularly  made,  upon  the  ground  that  the  yoting 
was  shown  by  affldayits  to  be  illegal,  and  haying  done  so  may  be  compelled  by 
mandamus  to  canyass  such  retams.  ( Pigott  y.  Board  of  Canvassers  of  Cascade 
County,  12  Mont.  687;  Chumasero  y.  Potts,  2  Mont.  270,  cited.) 
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Bahi—  OanveuMing  board — Adjournment  tine  die —Mandamus.'^  Where  a  oonnlj 
OMiTauing  boiird  XMoed  a  oertifioftte  of  election  to  a  candidate  for  the  legiilativa 
aasemblj  after  anlawfally  exdading  the  returns  of  a  partioolar  precinct,  and 
then  a^Jonmed  eine  die,  each  board  may  be  compelled  by  mandamoi  to  recon- 
vene and  canvass  the  returns  so  exclnded,  and  issue  a  certificate  of  election  to 
the  person  shown  by  a  complete  canvass  to  be  entitled  thereto. 

Uasvamvb^ Answer  to  aitemative  wrU—JkfenMee.—k  eonnty  canvassing  board 
in  its  answer  to  an  alternative  writ  of  mandate  issued  to  compel  sach  board  to 
canvass  the  returns  of  a  particular  precinct  which  it  had  excluded,  is  not  con- 
fined to  the  reason  incorporated  in  the  official  record  of  its  proceedings  aa 
ground  for  excluding  such  returns,  but  may  specify  other  defenses. 

ELaoTiOKS'CanooMtn^  hoard  ^Defevie  in  rs^ums—ifaiidafmis.' Where  the 
genuineness  and  regularity  of  the  returns  of  an  election  precinct  were  not  ques- 
tioned by  the  county  canvassing  board  at  the  time  of  making  the  canvass,  but 
such  returns,  having  been  received  through  the  proper  course  of  the  mail,  were 
treated  at  the  time  as  worthy  of  full  credit,  and  the  names  of  the  candidates  for 
members  of  the  legislative  assembly  and  the  number  of  votes  received  by  each 
at  such  precinct  could  be  readily  asoertsined  by  such  board  upon  an  inspection 
of  the  poll-book,  but  which  returns  were  excluded  by  such  board  for  a  reason 
not  apparent  on  its  face,  it  is  no  defense  to  an  alternative  writ  issued  in  a 
man^mus  proceeding  to  compel  the  board  to  canvass  such  returns,  that  the 
blank  return  in  such  poll-book  was  not  filled  in  nor  the  certificate  thereto  prop- 
erly attested,  as  such  defects  would  not  have  been  grounds  for  rejecting  the 
returns.  Section  5  of  the  Aot  of  ICarch  17, 1891  (Laws  2d  Sess.  p.  301) ,  provid- 
ing in  substance  that  a  failure  to  fill  out  all  the  certificates  in  a  poU-book,  or  a 
failure  to  perform  any  other  aot  in  the  making  up  of  returns  that  is  not  essen- 
tial to  determine  for  whom  the  votes  were  cast,  is  not  such  an  irregularity  as 
to  entitle  the  board  to  reject  the  same. 

%kUK— Sams  ^Mandamue— Answer  to  vrtj.— An  allegation  in  an  answer  to  an 
alternative  writ  of  mandate,  issued  to  compel  a  county  canvassing  board  to 
canvass  the  returns  of  a  precinct  which  it  had  excluded,  stating  that  it  appeared 
from  an  inspection  of  the  registration  list,  and  of  the  list  of  persons  returned  as 
voting  at  said  precinct  that  sixteen  names  of  persons,  naming  them,  appeared 
upon  the  list  of  persons  returned  as  voting  at  said  precinct,  which  said  sixteen 
persons  did  not  appear  to  have  ever  been  registered  as  voters  at  said  precinct, 
and  no  surrendered  certificates  of  registration  were  transmitted  by  the  Judges  of 
election  to  the  clerk  of  the  board  of  county  commissioners  in  connection  with, 
or  as  a  part  of  the  election  returns  of  said  precinct,  or  in  any  manner  whatever, 
and  it  appeared  from  said  returns  that  said  sixteen  persons  were  not  entitled  to 
vote  at  all  at  said  election,  presents  an  issue  which  should  be  tried. 

^hXE'^OKeok  {iste  and  registry  oerl\fleaies---Otui9assing  boani. «— Although  no 
check  lists  of  such  precinct  or  surrendered  cert&flcates  were  ever  sent  to  the 
county  clerk  by  the  judges  of  election,  it  was  the  duty  of  the  board  of  canvsssera 
to  have  procux«d  the  check  Usts  and  such  certificates  before  rejecting  the  vote 
of  the  precinct  as  returned  by  the  poll-book  alone. 

^MXK^Begistraiion^Voting—MispeUed  natTies.— No  illegal  votes  were  shown  by 
the  returns  to  have  been  cast  at  such  precinct  where  it  appeared  that  the  check 
list  contained  the  names  of  forty-six  voters,  five  of  whom  failed  to  vote ;  that 
five  electors  voted  upon  county  registry  certificates,  and  that  the  list  of  voters 
returned  by  the  poll-book  consisted  of  forty-six  names,  in  sixteen  of  which 
there  occurred  some  diflbrence  in  the  spelling  of  the  names  as  written  by  the 
registry  agents  and  by  the  clerks  of  election,  or  a  diflbrence  occurring  l^  way 
of  using  initial  letters  for  the  Ohristian  name  in  one  case  and  writing  it  at 
length  in  the  other,  or  the  dropping  of  an  initial,  but  each  of  which  names 
oould  be  identified  with  a  name  upon  the  check  list. 
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Original  proceeding.  Application  for  alternative  writ  of 
mandate  to  compel  the  county  board  of  canvassers  of  Choteau 
County  to  reconvene  and  canvass  and  count  the  election  returns 
from  Box  Elder  Precinct  and  to  deliver  to  relator  a  certificate 
of  his  election  as  a  member  of  the  legislative  assembly. 

DeduB  8.  Wade,  and  Mia  L.  KnowleSy  for  Relator. 

John  W.  TaUanf  Robert  B.  Smithy  and  George  F.  Shelton,  for 
Sespondent. 

Blake,  C.  J.  —  This  is  an  application  to  the  court  for  the 
issuance  of  a  writ  of  mandate  to  the  board  of  canvassers  of 
the  county  of  Choteau,  in  this  State,  directing  the  board  to 
reconvene  and  canvass  and  count  the  election  returns  from  the 
Box  Elder  Precinct,  No.  18,  in  said  county;  and  also  com- 
manding said  board,  and  the  county  clerk  of  said  county,  to 
deliver  to  the  relator,  Eugene  E.  Leech,  a  certificate  of  his 
election  as  a  member  of  the  legislative  assembly  of  the  State 
for  said  county.  The  affidavit  of  said  Leech  says  that  he  is  a 
resident  of  said  county,  and  above  the  age  of  twenty-five  years. 
That  on  the  eight  day  of  November,  A.  D.  1892,  there  were 
two  vacancies  in  the  office  of  members  of  the  House  of  Repre- 
sentatives of  the  legislative  assembly  of  the  State  for  said 
county.  That  the  relator  was  a  candidate  for  this  office,  at  the 
general  election  held  in  said  county  on  the  said  eight  day  of 
November,  and  was  nominated,  certified,  and  published  for  such 
office,  and  received  a  plurality  of  the  votes  cast  by  the  qualified 
electors  of  said  county.  That  on  the  nineteenth  day  of  Novem- 
ber, A.  D.  1892,  Charles  W.  Gray  and  Edward  Dunne  were 
county  commissioners  of  said  county,  and  that  the  third  mem- 
ber of  the  board  of  county  commissioners  did  not  attend,  and 
Walter  J.  Miner,  the  county  treasurer  of  said  county,  acted 
with  said  Gray  and  Dunne  as  members  of  the  canvassing  board 
of  said  county.  That  said  board  of  canvassers  were  in  session 
from  the  said  nineteenth  day  of  November  until  the  twenty- 
third  day  of  said  month,  and  then  adjourned.  That  the  return 
of  the  precincts  in  said  county  in  which  the  polls  were  open 
were  in  legal  form,  and  were  presented  and  received  by  the 
board  of  canvassers.    That  at  said  election  the  following  per- 
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fions  were  candidates  for  members  of  the  legislative  assembly 
for  said  oouuty :  Thomas  C.  Burus,  Eugene  E.  Leech,  Albert 
B.  Hamilton,  and  George  T.  Sanderson.  That,  as  shown  by 
said  returns,  and  in  fioct,  said  Burns  received  eight  hundred  and 
twenty-seven  votes;  that  said  Leech  received  seven  hundred 
and  thirty-two  votes;  that  said  Hamilton  received  seven  hun- 
dred and  twenty-five  votes ;  and  that  said  Sanderson  received 
five  hundred  and  sixty-three  votes;  and  that  the  returns  of 
said  votes  were  regularly  made,  submitted,  and  presented  to 
said  board  of  canvassers.  It  is  further  stated  that  said  board 
proceeded  to  canvass  and  make  an  abstract  of  the  votes  cast,  as 
returned,  for  the  candidates  of  the  legislative  assembly;  that 
said  abstract,  which  is  fully  set  forth,  shows  that  the  relator 
and  said  Burns  and  Hamilton  and  Sanderson  received  the 
number  of  votes  above  specified;  that  thereafter,  and  before 
the  final  adjournment  of  said  board,  a  protest  by  said  Hamilton, 
and  four  affidavits  relating  to  said  precinct  No.  18,  were  pre- 
sented ;  that  said  board  thereupon  excluded  the  returns  from 
said  precinct,  and  refused  to  canvass  and  count  the  same,  but 
executed  and  signed  another  abstract  of  returns  and  votes  cast 
in  said  county,  exclusive  of  said  precinct;  that  at  said  precinct 
the  relator  received  twenty-nine  votes,  and  said  Hamilton 
received  fourteen  votes;  that  by  the  exclusion  of  said  precinct 
said  Hamilton  appears  to  have  received  a  majority  of  seven 
votes  in  said  county  over  the  vote  cast  for  the  relator;  and 
that,  with  the  returns  of  said  precinct  canvassed  according  to 
law,  the  relator  received  a  majority  of  seven  votes  over  said 
Hamilton.  It  is  further  stated  that  said  returns  from  said  pre- 
cinct No.  18  were  made  in  the  proper  manner  and  time,  and  in 
legal  form ;  that  the  relator  became  and  is  entitled  to  receive 
from  said  board  of  canvassers  and  the  county  clerk  of  said 
county  a  certificate  of  election  to  the  office  of  member  of  the 
legislative  assembly  of  the  State  of  Montana  for  the  county  of 
Choteau ;  and  that  said  board  and  clerk  have  failed  and  refused 
to  make,  execute,  and  deliver  to  the  relator  the  certificate  of  his 
election  to  such  office. 

The  protest  of  said  Hamilton  alleges,  in  substance,  that  a 
judge  of  the  election  in  said  precinct  No.  18  bribed  the  electors 
thereof;  that  at  least  twenty-five  half-breeds  voted  at  said  pre- 
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cinct;  that  it  is  a  ''fair  conclusioo,  from  the  facts  preseDted, 
that  every  ooe  of  them  were  bribed  to  vote  the  Republican 
ticket;  and  that,  left  to  themselves,  they  would  have  voted  the 
Democratic  ticket;  •  •  •  •  wherefore  your  protestant  demands 
that  the  returns  from  said  precinct  be  set  aside,  and  rejected  as 
wholly  unworthy  of  a  place  in  your  returns."  The  aflBdavits 
of  John  B.  Trottier,  Isador  Trottier,  and  Elias  Shougray  are 
similar  in  form.  It  is  deposed  therein  that  each  affiant  is  a 
half-breed,  and  unable  to  read  and  write;  that  a  certain  judge 
of  the  election  fixed  their  respective  tickets  at  the  polls,  and 
gave  a  card  to  the  affiants;  that  another  party  paid  ten  dollars 
to  the  bearer  upon  the  receipt  of  this  card ;  and  that  the  affiants 
consider  or  believe  that  this  money  was  paid  for  voting  the 
Republican  ticket.  The  affidavit  of  Simon  Pepin  is  to  the 
effect  that  he  was  informed,  and  fully  believes,  that  each  half- 
breed  who  voted  the  Republican  ticket  at  said  precinct  at  said 
election  received  therefor  the  sum  of  ten  dollars.  The  affidavit 
of  said  Hamilton  is  to  the  effect  that  he  has  made  many 
inquiries,  and  believes  that  twenty-five  half-breeds  voted  at  said 
precinct  at  said  election ;  that  he  has  conversed  with  a  number 
of  them,  and  '^  believes  that  all  the  half-breeds  that  voted  there 
were  paid  ten  dollars  each  to  vote  the  Republican  ticket." 

It  appears  from  the  record  of  the  proceedings  that  the  said 
board  of  canvassers,  after  the  filing  of  the  protest  of  said 
Hamilton  and  said  affidavits  and  the  argument  of  counsel, 
''decided  to  strike  out  and  not  canvass  the  returns  from  said 
precinct;"  that  the  members  signed  the  abstract  of  election 
returns  which  was  made  out  in  accordance  with  this  decision ; 
that  it  was  declared  that  the  persons  named  in  said  abstract, 
who  received  the  highest  number  of  votes,  were  "duly  elected ;" 
and  that  said  Minar  and  Dunne  ''constituting  a  majority  of  the 
canvassing  board,  together  with  Alfred  E.  Rodgers,  clerk,  .... 
proceeded  to  sign  the  certificates  of  election  of  the  persons 
receiving  the  highest  number  of  votes  for  their  respective  offices, 
as  set  forth  in  the  abstract." 

The  writ  of  mandate  in  the  alternative  was  issued  and  served 
upon  the  members  of  said  board  of  canvassers.  The  respond- 
ents, on  the  day  when  they  were  directed  to  appear  and  show 
cause  before  this  court^  filed  a  motion  to  quash  the  writ,  upon 
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the  ground  that  the  same  had  been  issued  by  an  order  of  the 
chief  justice  in  vacation.  During  the  past  twenty  years  there 
has  not  been  any  amendment  to  the  statutes  which  would  affect 
this  question  of  procedure.  Tlie  practice  which  has  prevailed 
in  the  Supreme  Courts  of  the  Territory  and  State  was  followed, 
and  the  usual  order  was  made  by  the  presiding  justice  upou  the 
application,  for  the  purpose  of  securing  a  hearing  and  deter- 
mination of  the  controversy  by  this  court.  The  motion  is 
therefore  overruled.  The  respondents  then  filed  a  demurrer 
to  the  alternative  writ,  upon  the  grounds  which  will  be  here- 
after examined. 

It  is  asserted  that  this  court  has  no  original  jurisdiction  to 
issue  the  writ  of  mandate  to  afford  the  relief  which  is  sought  by 
the  relator.  We  have  given  this  subject  a  thorough  consider- 
ation, and  adhere  to  the  view  announced  in  State  v.  Kenn^jff  9 
Mont.  223;  and  In  re  MacKnight,  11  Mont.  126;  28  Am.  St 
Kep.  451.  The  respondents  maintain  that  the  writ  "is  directed 
to  certain  individuals,  and  not  to  the  board  of  canvassers.'' 
The  following  language  is  used:  "The  State  of  Montana  to 
Charles  W.  Gray,  Edward  Dunne,  and  Walter  J.  Minar,  con- 
stituting the  board  of  county  canvassers  of  election  returns  for 
the  county  of  Choteau,  State  of  Montana,  and  Alfred  E.  Bodgers, 
clerk  of  the  board  of  county  commissioners,  and  ex  ojicio  clerk  of 
the  said  board  of  county  canvassers,  greeting.''  The  statute  pro- 
vides that  the  "alternative  writ  shall  state  generally  the  allega- 
tion against  the  party  to  whom  it  is  directed,  and  command  such 
party  .  •  •  •  to  do  the  act  required  to  be  performed,  or  to  show 

cause "    (Code  Civ.  Proa  §  668.)     The  law  creating  the 

board  of  county  canvassers  contains  this  section:  "The  board 
of  county  commissioners  of  each  county  is  ex  officio  a  board  of 
county  canvassers  for  the  county,  and  must  meet  as  a  board  of 
county  canvassers  at  the  usual  place  of  meeting  of  the  board 
of  county  commissioners;  and  if  at  the  time  and  place  appointed 
for  such  meetings  one  or  more  of  the  county  commissioners  should 
not  attend,  the  place  of  absentees  must  be  supplied  by  one  or 
more  of  the  county  officers  whose  duty  it  is  to  act,  in  the  order 
named,  to  wit,  the  treasurer,  the  assessor,  the  sheriff,  so  that  the 
board  of  county  canvassers  shall  always  consist  of  three  acting 
members.     The  county  canvassing  board,  so  constituted,  shall 
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meet  at  the  office  of  the  county  clerk  of  such  county  within  ten 
days  (Sundays  excepted)  after  each  election  held  under  the  laws 
governing  general  and  special  elections  in  this  State,  to  canvass 
the  returns ;  and  the  clerk  of  the  board  of  county  commissioners 
is  the  clerk  of  the  board  of  county  can  vassers.'^  (Stats.  2d  Sess. 
p.  299 y  §  2.)  The  duties  of  the  members  of  the  board  and  its 
clerk  are  specifically  defined,  and  the  writ  states  ^'  generally''  the 
acts  which  the  parties  have  omitted  to  do,  and  which  they  are 
required  to  perform.  Under  the  statute,  8Upra,  the  members  of 
the  board  of  county  canvassers  did  not  embrace  the  same  officers, 
but  are  subject  to  changes,  which  depend  upon  circumstances. 
At  one  time  they  may  include  the  county  commissioners,  and  at 
another  time  the  treasurer,  assessor,  or  sheriff  may  be  compelled 
to  supply  the  places  of  the  absentees.  In  Staters  Attorney  v. 
Selectmen  of  Branfordj  59  Conn.  409,  the  court  said :  "The  writ 
must  be  directed  to  those,  and  those  only,  who  are  to  obey  it. 
This  is  necessary,  so  that,  in  case  the  demand  is  disobeyed,  it 
may  be  certain  who  is  to  be  proceeded  against  for  the  contempt.'' 
In  CoR  V.  OUy  Board  etc.  83  Mich.  367,  the  writ  was  directed 
to  the  city  board  of  canvassers  of  election  "and  A.  G.  Kronberg, 
city  clerk  of  the  city  of  Detroit."  It  appears  from  the  opinion 
that  the  "respondents,  composing  the  board  of  canvassers,  by  a 
vote  of  thirty-four  to  twenty  declared"  certain  candidates  elected. 
It  is  also  stated  that  "each  member  of  the  canvassing  board  is 
made  a  party  respondent  to  this  proceeding."  In  Brown  v. 
Commissioners,  38  Kan.  436,  the  alternative  writ  was  directed 
to  the  county  commissioners  and  county  clerk  as  a  board  of 
canvassers.  Mr.  High  reviews  the  authorities  upon  this  subject, 
and  says :  "  In  cases  of  mandamus  to  subordinate  courts,  to  set 
them  in  motion,  and  to  compel  action  upon  matters  properly 
within  their  jurisdiction,  on  which  it  is  their  duty  to  act,  it 
would  seem  to  be  correct  practice  to  direct  the  alternative  writ, 
either  to  the  court  as  such,  or  to  the  individual  judges  of  whom 
it  is  composed.  But  the  direction  should  be  to  the  particular 
judge  or  judges  of  the  court  when  there  are  other  judges 
authorized  by  law  to  hold  the  terms  of  the  court,  that  it  may 
be  known  against  whom  the  authority  to  enforce  obedience  to 
the  writ  shall,  if  necessary,  be  exercised."  (High  on  Extra- 
ordinary Remedies  [2d  ed.],  §  644.)    These  principles  are  appli- 
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oable  to  the  facts  before  as.  The  statute  does  not  designate  the 
name  by  which  the  board  of  county  canvassers  shall  sue  or  be 
sued,  and  the  direction  of  the  alternative  writ  is  to  the  particular 
menil)ers  of  this  board,  and  its  clerk,  against  whom  obedience 
must,  if  necessary,  be  enforced.  The  doctrine  of  the  old  author- 
ities respecting  the  contents  of  the  alternative  writ  of  mandamus 
has  been  modified  by  the  Code  of  Civil  Procedure,  and  the 
allegation  is  to  be  stated  ''generally,'^  and  not  specifically.  The 
term  "generally'*  seems  to  have  the  same  meaning  as  the  word 
"general"  in  the  Code,  which  requires  the  summons  to  contain 
the  "  general  nature  of  the  action.''  (§  68.)  We  are  satisfied 
that  this  writ  complies  substantially  with  the  statute,  8upra, 
and  that  the  respondents  are  thereby  notified  of  the  wrongs  of 
which  the  relator  complains,  and  the  relief  which  he  demands. 
It  is  contended,  however,  that  a  discretion  has  been  vested  in 
the  respondents,  and  that  the  writ  of  mandamus  cannot,  for  this 
reason,  be  issued.  In  the  recent  case  of  PigoU  v.  Board  of  Can" 
vdaaera  of  Cascade  Q>.  12  Mont.  537,  we  decided  this  point,  and 
held  that  the  duties  of  respondents  are  ministerial,  under  the 
following  sections  of  the  statute :  "  The  canvass  must  be  public, 
by  opening  the  returns,  and  determining  therefrom  the  vote  of 
such  county  or  precinct  for  each  person  voted  for,  and  for  and 
against  each  proposition  voted  upon  at  such  election,  and  declar- 
ing the  result  thereof."  (Stats.  2d  Sess.  p.  301,  §  4.)  "  In  can- 
vassing the  returns  of  the  several  precincts  in  the  county  by  the 
county  canvassing  board,  no  return  shall  be  rejected  if  it  can  be 
readily  ascertained  therefrom  the  number  of  legal  votes  cast  for 
each  person  named  therein."  (Stats.  2d  Sess.  p.  301,  §  5.)  "  The 
clerks  shall  set  down  in  their  poll-books  the  names  of  every 
person  voted  for,  and,  at  full  length,  the  office  for  which  such 
person  received  such  votes,  and  the  number  he  did  receive,  the 
number  being  expressed  at  full  length ;  such  entry  to  be  made, 
as  near  as  circumstances  will  admit,  in  the  following  form." 
(Comp.  Stats,  div.  5,  §  1030.)  One  of  the  poU-books  of  the 
precinct  is  comprised  in  the  returns.  (Corap.  Stats,  div.  5, 
§  1031.)  Mr.  Justice  Knowles,  in  his  concurring  opinion  in 
Oiumasero  v.  PoiiSy  2  Mont.  270,  expresses  tersely  our  con- 
clusions, and  it  is  needless  to  multiply  authorities  thereon : 
"Much  might  be  said  in  relation  to' the  issues  presented  in  this 
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proceeding.  There  are  a  large  number  of  issues  tendered  in  the 
answers  that  go  to  the  point  that  there  was  a  fraudulent  and 
illegal  vote  cast  upon  the  subject  of  the  approval  of  the  capital 
law.  This  is  a  question  that  the  canvassers  of  the  return  of  the 
abstracts  of  the  votes  had  nothing  to  do  with.  It  was  no  part 
of  their  duty  to  determine  what  was  the  true  and  legal  vote 
cast  What  they  were  required  to  do  was  to  determine  what 
the  abstracts  of  the  vote  returned  to  them  showed  upon  this 
subject.  As  they  have  no  right  to  go  behind  these  abstractSy 
they  have  no  right  to  assign  as  a  reason  for  not  canvassing  the 
true  abstracts  that  there  was  an  illegal  and  fraudulent  vote 
behind  them.*' 

We  have  no  hesitation  in  holding  that  the  foregoing  affidavits 
were  received  by  the  respondents  without  legal  authority,  and 
the  exclusion  of  the  returns  from  said  precinct  upon  this  ground 
was  invalid. 

The  next  contention  in  support  of  the  demurrer  is  that  this 
oourt  does  not  possess  the  power  to  compel  the  respondents  to 
hold  another  session  after  they  have  adjourned  sine  die,  and 
recanvass  the  returns  of  said  election,  and  issue  a  certificate  of 
election  to  the  relator.  It  appears  that  said  Hamilton  has  been 
declared  elected  a  member  of  the  House  of  Representatives  of 
the  legislative  assembly,  and  that  the  certificate  of  his  election 
has  been  issued  by  the  respondents.  This  is,  in  the  main,  a 
new  question  for  our  tribunal,  but  there  are  many  adjudications 
in  other  courts  upon  these  propositions.  We  have  examined 
the  authorities  which  uphold  the  theory  of  respondents,  and 
cite  them  without  indulging  in  extensive  comments :  Qark  v. 
Buchanan,  2  Minn.  346;  State  v.  Steioart,  26  Ohio  St.  216; 
St€Ue  V.  Rodmany  43  Mo.  256;  People  v.  Supet^visora  etc.  12 
Barb.  217;  Sherburne  v.  Homy  45  Mich.  160;  People  v.  Cover ^ 
60  111.  100;  Oglesby  v.  Sigmanj  58  Miss.  602;  3fyer8  v. 
Oialmers,  60  Miss.  772;  (yHara  v.  Powell,  80  N.  C.  103; 
Svxiin  V.  McRaCy  80  N.  C.  111.  The  weight  of  judicial 
authority,  and  the  sound  rule  for  our  guidance,  are  in  conflict 
with  these  positions.  In  EUis  v.  CommimonerSy  2  Gray,  370, 
the  writ  of  mandamus  was  held  to  be  the  appropriate  remedy 
for  the  relator,  although  another  candidate  had  been  declared  to 
be  the  county  treasurer,  and  was  in  possession  of  the  office.     In 
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People  V.  RiveSf  27  III.  241,  it  was  adjudged  to  be  no  defense 
to  the  petition  for  mandamus  that  a  certificate  of  election  had 
been  issued,  and  that  the  governor  had  commissioned  the  com- 
petitor of  the  relator  a  justice  of  the  peace.  In  Brown  v.  Oom^ 
missionersj  38  Kan.  436,  the  board  of  canvassers  refused  to 
count  seventeen  votes  from  one  township  for  the  relator,  and 
declared  that  another  person  had  received  a  majority  of  the 
votes  cast  for  county  commissioner  in  the  district,  and  issued  a 
certificate  of  election  accordingly.  The  board  was  commanded 
to  count  this  vote  upon  the  fiice  of  the  returns,  and  determined 
that  the  relator  had  been  elected,  and  issued  to  him  a  certificate 
of  election.  In  State  v.  Fi&on,  24  Neb.  139,  it  was  decided 
that  the  writ  of  mandamus  should  issue,  although  certain 
school  trustees  had  received  their  certificates  of  election,  and 
had  qualified  and  entered  upon  their  duties.  In  State  v.  Hotoe, 
28  Neb.  618,  this  ruling  was  approved  in  a  mandamus  proceed- 
ing concerning  the  office  of  justice  of  the  peace.  In  Smith  v. 
Lawrefune,  South  Dakota,  June  19,  1891,  49  N.  W.  Rep.  7,  the 
court  reviewed  at  length  similar  questions,  and  arrived  at  the 
same  result,  where  the  party  had  received  the  certificate  of  his 
election  as  sheriff. 

There  are  two  leading  cases,  which  should  be  carefully 
weighed,  because  they  affect  members  of  the  legislature:  In 
O'FerraU  v.  Cb%,  2  Minn.  180,  decided  in  the  year  1868, 
Chief  Justice  Emmett,  for  the  court,  said:  '^ Another  position 
urged  by  the  defense  is  that,  as  by  the  Constitution  the  senate 
is  made  the  judge  of  the  election  and  eligibility  of  its  members, 
no  other  tribunal  can  or  ought  to  take  jurisdiction  of  this  case. 
This  position,  we  think,  is  sufficiently  answered  by  the  fact  that 
this  is  not  a  proceeding  to  try  the  right  of  any  party  to  the 
office  of  senator,  but  simply  to  determine  whether  the  plaintiffs 
are  entitled,  at  the  hands  of  the  defendant,  to  certificates  of 
election  to  that  office.  Nor  can  our  decision  in  the  least  affect 
the  question  of  the  election  of  either  of  the  candidates.  That 
question  can  be  definitely  settled  by  the  senate  alone.  The  aid 
of  this  court  is  sought  to  prevent  the  consequences  of  a  usurpa- 
tion  of  authority  on  the  part  of  this  board  of  canvassers,  and  to 
compel  the  defendant  to  do  his  duty.  All  that  we  can  do  is  to 
arm  the  parties  entitled  with  the  credentials  necessary  to  enable 
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them  properly  to  assert  their  rights  before  the  proper  tribunal. 
Whether  they,  or  either  of  theiOy  were  legally  elected,  is  not  a 
question  here.  One  candidate  may  be  entitled  to  a  certificate 
of  election,  while  his  opponent  may  have  a  clear  right  to  the 
office.''  In  People  v.  HWiard,  29  111.  413,  decided  in  the  year 
1862,  Mr.  Justice  Breese,  for  the  court,  said:  '' Though  the 
House  of  Representatives  is  the  sole  and  exclusive  judge  of  the 
qualifications  of  its  members,  this  application  has  no  reference 
whatever  to  the  point  of  qualifications.  Its  sole  purpose  is  to 
procure  the  requisite  evidence,  to  present  to  that  body,  of  a 
frima  fcuAe  right  to  a  seat  in  it,  independent  wholly  of  the 
question  of  qualification.  It  is  clear,  then,  the  appropriate 
remedy  is  not  with  the  House  of  Representatives.  The  only 
remedy  the  relator  has — the  only  means  by  which  he  can 
obtain  evidence  of  the  right  claimed — is  by  this  compulsory 
writ  of  mandamus.  This  is  very  clear.  No  other  process  or 
proceeding  can  give  the  specific  relief  in  the  premises.  But  it 
is  urged  that,  as  the  certificate  has  already  issued,  the  office  is 
filled,  and  therefore  the  only  remedy  is  by  a  contest  before  the 
house.  Some  cases  are  referred  to  in  support  of  this  position, 
but  it  will  be  seen  most  of  them  were  applications  for  a  man- 
damus to  admit  to  an  office.  This  is  not  such  a  case.  The 
relator  asks  not  to  be  admitted  to  an  office,  but  that  evidence 
of  his  having  been  elected  to  au  office  shall  be  furnished  him. 
It  is  not  to  turn  one  man  out  and  put  the  relator  in  office  that 
this  proceeding  is  had.  A  mandamus  will  not  lie  for  such  pur- 
pose, and  a  decision  in  this  case  cannot  afiect  the  right  of  another 
claiming  the  office.  That  is  for  the  House  of  Representatives 
to  determine."  (See,  also,  SUde  v.  Oounly  Judge,  7  Iowa,  186; 
dark  V.  McKenzie^  7  Bush,  523 ;  Alderaon  v.  Oommisaioners,  32 
W.  Ya.  454;  Lewis  v.  CommisaionerSy  16  Kan.  103;  22  Am. 
Rep.  275;  Paine  on  Elections,  §  919;  Merrill  on  Mandamus, 
§  185;  McCrary  on  Elections  [3d  ed.],  §  350.)  Judge  Cooley, 
in  his  treatise  on  Constitutional  Limitations,  observes:  '^But 
we  should  think  the  better  doctrine  to  be  that,  if  the  board 
adjourn  before  a  legal  and  complete  performance  of  their  duty, 
mandamus  would  lie  to  compel  them  to  meet  and  perform  it.'' 
(CkK>ley  on  Constitutional  Limitations  [4th  ed.],  p.  785.)  Judge 
McCrary  says :   "  Tlius  it  has  been  held  by  the  Supreme  Court 
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of  Kansas  that,  where  a  board  of  caDvassing  officers  has  ad- 
journed after  making  only  a  partial  canvass  of  the  votes  cast, 
mandamus  will  lie  to  compel  them  to  reassemble,  and  complete 
the  canvass.  Upon  this  question  the  authorities  are  not  uni- 
form. In  New  York  and  Ohio  there  are  decisions  holding  to 
some  extent  the  contrary  doctrine.  But  the  ruling  in  the 
Kansas  case  is  supported  by  the  Iowa  decisions.  And  we  think 
the  reasoning  of  the  Supreme  Court  of  Kansas  is  sound." 
(McCrary  on  Elections,  p.  156,  §  234.) 

The  demurrer  was  overruled,  and  the  respondents  filed  their 
answer.     The  relator  demurred  thereto,  and  also  moved  that  a 
peremptory  writ  of  mandate  be  issued,  upon  the  ground  that 
the  answer  did  not  state  a  good  cause  for  the  refusal  of  respond- 
ents to  canvass  and  count  the  returns  from  the  Elder  Box  Pre- 
cinct.    We  have  been  embarrassed  by  the  lack  of  precedents 
upon  a  question  of  pleading.      It  should   be  observed  that 
the  reasons  which  controlled  the  respondents  in  rejecting  the 
returns  from  this  precinct  are  set  forth  in  the  foregoing  protest 
of  said  Hamilton,  aud  the  accompanying  affidavits.     They  are 
incorporated  in  the  official  record  of  their  proceedings,  which 
is  before  us.     Their  attorneys  do  not  justify  the  action  of 
respondents  upon  this  ground,  or  offer  any  excuse  of  a  similar 
character,  but  specified  in  the  answer  several  defenses,  which 
are  different  from  what  were  relied  on  by  the  canvassing  board. 
Are  the  principles  which  are  applicable  to  ordinary  cases  to 
be  followed  in  this  proceeding?     Mr.  Justice  Swayne,  in  Bail" 
way   Cb.  v.  McOaiihy,  96   U.  S.  267,   for  the  court,  said: 
''Where  a  party  gives  a  reason  for  his  conduct  and  decision 
touching  anything  involved  in  a  controversy,  he  cannot,  after 
litigation  has  begun,  change  his  ground,  and  put  his  conduct 
upon  another  and  different  consideration.     He  is  not  permitted 
thus  to  mend  his  hold.     He  is  estopped  from  doing  it  by  a  set- 
tled principle  of  law."     (See,  also,  Fish  v.  CuUibert,  2  Mont. 
693,  and  Newell  v.  Meyendoif^  9  Mont.  254;  18  Am.  St.  Rep. 
738.)    We  do  not  think,  however,  that  the  respondents  are  con- 
fined, upon  this  hearing,  to  the  foregoing  reasons.     They  are 
required  at  this  time  to  show  cause  why  they  have  not  done  cer- 
tain acts,  and  their  defenses  are  thereby  enlarged,  and  cannot  be 
pleaded  subject  to  limitations,  which  will  be  pointed  out 


13  Mont.]    STATb  V.  Canvassers  Choteau  Co.  35 

It  is  averred  in  the  answer  that  the  returns  from  this  precinct 
were  not  properly  certified  by  the  judges  and  clerks,  and  that 
they  omitted  to  fill  the  following  blank  in  the  poll-book: — 

"  Official  Return.     At  an  election  held  at  the house 

of ^  in Precinct,  in County,  and  State  of 

Montana,  on  the day  of ,  A.  D.  189-,  the  fol- 
lowing named  persons  received  the  number  of  votes  annexed 
to  the  names  of  the  following  described  offices.'' 

This  document,  which  was  received  through  the  mail  by  the 
county  clerk  of  Choteau  County,  and  was  before  the  respond- 
ents, is  entitled  as  follows :  — 

"Poll-book  of  an  election  held  in  Box  Elder  Precinct,  in 
Choteau  County,  Stat«  of  Montana,  on  the  eighth  day  of 
November,  A.  D.  1892,  at  which  time  Jno.  Henry,  David 
Adams,  and  A.  M.  Brough  were  judges,  and  Clem  Sailor  and 
J.  P.  Carberry  were  clerks,  of  said  election,  the  following 
named  persons  voting  thereat.'' 

The  poll-book  contains  the  oaths  of  the  judges  and  clerks 
of  election,  which  were  duly  subscribed  November  8,  1892. 
The  names  and  numbers  of  the  electors  were  entered  therein 
by  the  clerks,  and  the  tally  sheets  are  also  recorded.  The  cer- 
tificate at  the  end  is  in  the  following  form: — 

'*  Certified  by  us  this  eighth  day  of  November,  A.  D.  1892. 
Attest: 

J.  P.  Carberry,  (  Clerks  of  T  *h    *H  I  Judges  of 

Clem  Sailor,       j  election.  j.     . ,   .  ,  ^'     j  election." 

The  statute  provides  for  the  return  and  certificate:— 

'^  At  an  election  held  at  the  house  of  A.  B.,  in  the  township 

or  precinct  of ,  in  the  county  of ,  and  the  State  of 

Montana,  on  the day  of ,  A.  D.  18 — ,  the  follow- 
ing named  persons  received  the  number  of  votes  annexed  to  their 
respective  names  for  the  following  described  offices,  to  wit: — 
Certified  by  us.                                  Attest: 
AB)                                               MN| 
and  >  Clerks  of  election.                  O  P   >  Judges  of  election/ 

cdJ  QRJ 

(Comp.  Stats,  div.  5,  §  1030.) 
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The  mistake  io  the  certificate  in  this  poll-book  in  the  use  of 
the  word  '' attest''  occurs  in  the  principal  blanks  which  were 
furnished  to  the  officers  of  the  precinct  by  the  county.  The 
legislative  assembly,  at  its  last  session,  enacted  that  such  de- 
fects should  not  be  grounds  for  rejecting  the  returns.  ^*  The 
fact  that  the  returns  do  not  show  who  administered  the  oath  to 
the  judges  of  election,  or  a  failure  to  fill  out  all  the  certificates 
in  the  poll-book,  or  a  failure  to  do  or  perform  any  other  act  in 
or  about  the  making  up  of  the  returns  that  is  not  essential  to 
determine  for  whom  the  votes  were  cast,  shall  not  be  such  an 
irregularity  as  to  entitle  the  said  board  to  reject  the  same,  but 
the  same  must  be  canvassed  as  other  returns  are  canvassed." 
(Stats.  2d  Sess.  p.  301,  §  6.)  '<  If  all  the  returns  have  not 
been  received,  the  canvass  must  be  postponed  from  day  to  day, 
until  all  the  returns  are  received :  provided  that,  if  the  returns 
from  any  of  the  election  precincts  have  not  been  received  by 
the  county  clerk  fifteen  days  afler  such  general  or  special  dec* 
tion,  it  shall  be  the  duty  of  the  said  board  of  canvassers  to 
forthwith  send  a  messenger  to  the  judges  of  such  election  pre- 
cincts, whose  duty  it  shall  be  to  open  the  ballot-box,  and  from 
the  returns  therein  inclosed  make  a  copy  of  the  same,  and  fur- 
nish the  messenger  with  such  copy."  (Stats.  2d  Sess.  p.  300, 
§  3.)  The  respondents  did  not  appoint  a  messenger  to  perform 
this  duty,  but  treated  the  returns  of  Box  Elder  Precinct  as 
worthy  of  full  credit  res{)ecting  their  contents.  The  genuine- 
ness and  regularity  of  these  documents  were  never  questioned 
or  attacked  until  this  answer  was  filed.  The  names  of  the 
candidates  for  the  House  of  Representatives  of  the  legislative 
assembly,  and  the  number  of  votes  which  was  received  by  them 
at  this  precinct,  can  be  readily  ascertained  by  the  board  of 
canvassers  upon  an  inspection  of  this  poll-book. 

This  allegation  appears  in  the  answer:  ^'That  it  appeared 
from  an  inspection  of  the  registration  list,  and  of  the  list  of 
I>er8ons  returned  as  voting  at  said  Box  Elder  Precinct  No.  18, 
that  sixteen  names  of  i)ersons,  to  wit,  Henry  F.  Schwartz, 
Henry  Brough,  John  B.  Trottier,  William  Trottier,  Frank 
Trottier,  Antoine  Trottier,  Andre  Trottier,  John  Trottier, 
Ermine  Trottier,  J.  B.  Moture,  W.  H.  Murray,  L.  K.  Devlin, 
Isadore  Trottier,  Samuel   Pepin,  and  J.  B.  La  Framboise, 
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appeared  upon  the  list  of  persons  returned  as  voting  at  said 
Box  Elder  Precinct,  which  said  sixteen  names  did  not  appear 
to  have  ever  been  registered  as.  voters  at  said  precinct;  and  no 
surrendered  certificates  of  registration  were  transmitted  by  the 
judges  of  election  to  the  clerk  of  the  board  of  county  commis- 
sioners in  connection  with  or  as  a  part  of  the  election  returns 
of  said  precinct,  or  in  any  manner  whatever;  and  it  appeared 
from  said  returns  that  said  sixteen  persons  were  not  entitled  to 
vote  at  all  at  said  election/'  It  is  easily  understood  that  cases 
may  arise  in  which  it  would  be  the  duty  of  the  board  of  can- 
vassers to  compare  the  names  upon  the  check  lists  with  tiiose 
of  the  actual  voters.  This  course  might  be  the  sole  remedy  if  a 
precinct  with  a  small  number  of  electors  returned  a  large  number 
of  votes  for  candidates  for  o£Bce,  exceeding  the  registration  lists. 
It  is  difficult  to  prescribe  a  rule  which  would  govern  all  contro-. 
versies  of  this  kind.  An  extreme  illustration  of  the  danger  to 
be  guarded  against  is  shown  by  the  remarkable  case  of  Staie  v. 
SievenB^  23  £an.  456;  33  Am.  Rep.  176.  Mr.  Justice  Brewer, 
for  the  court,  said :  ''  The  defendants,  for  one  ground  of  defense, 
return  that  there  were  only  about  eight  hundred  legal  voters  in 
said  county  at  the  date  of  said  election,  whereas  the  returns  as 
made  show  a  vote  of  two  thousand  nine  hundred  and  fbrty- 
seven  purporting  to  have  been  polled,  and  that  therefore  at  least 
two  thousand  one  hundred  and  forty-seven  of  such  votes  were 
fraudulent  and  illegal,  and  that  by  reason  thereof  it  is  impossible 
to  determine  and  declare  the  will  of  the  people,  or  the  true  result 
of  such  election.''  It  was  adjudged  that  these  facts  constituted 
a  defense  to  the  proceeding  for  a  mandamus  to  compel  the  can- 
vassing board  to  declare  the  result  of  the  election  in  accordance 
with  such  returns.  A  majority  of  the  court  is  of  opinion  that, 
when  the  pleadings  are  reviewed,  this  paragraph  of  the  answer 
presents  an  issue  which  should  be  tried. 

The  demurrer  and  motion  of  the  relator  were  overruled,  and 
the  case  was  heard  upon  its  merits  by  the  court  without  a  jury. 
The  testimony  will  be  presented  in  connection  with  the  legal 
propositions  which  have  been  argued  by  counsel.  It  was  proved 
that  no  check  lists  of  the  precinct,  or  surrendered  certificates, 
were  ever  sent  to  the  county  clerk,  and  that  the  board  of  can- 
vassers acted  upon  the  poll-book  alone. 
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In  passing  upon  the  demurrer  and  motion  of  the  relator,  we 
were  obliged  to  review,  as  admitted,  this  portion  of  the  answer : 
"  Tliat  there  was  returned  with  said  pretended  returns,  and  as 
a  part  thereof,  a  list  of  the  persons  registered  at  said  Box  Elder 
Precinct  No.  18.''  This  allegation  is  contradicted  by  all  the 
witnesses,  including  one  of  the  respondents,  who  verified  the 
answer.  There  was  posted  in  the  office  of  the  county  clerk 
the  "verified  copy"  of  the  list  of  electors  who  had  been  regis- 
tered in  the  Box  Elder  Election  Precinct  (Stats.  16th  Sess. 
p.  129,  §  9.)  The  vote  from  Box  Elder  Precinct  was  canvassed, 
and  then  rejected,  without  an  examination  being  made  of  said 
list  It  is  contended  by  respondents  that  the  surrendered  cer- 
tificates should  have  been  forwarded  to  the  county  clerk  by  the 
judges  of  this  election  precinct  Conceding  that  this  contention 
is  correct,  although  the  statute  is  not  perspicuous  upon  this 
point,  it  was  the  plain  duty  of  the  board  of  canvassers,  under 
the  statute,  supra,  to  procure  the  checks  lists,  and  such  certifi- 
cates, before  the  returns  were  rejected.  What,  then,  appears 
u|)ou  the  face  of  these  returns  which  the  respondents  should 
liave  had  before  them  as  to  the  names  of  persons  alleged  not  to 
have  been  registered  ?  The  following  table  shows  such  names 
of  the  electors  as  they  appear  upon  the  voting  list,  in  the  poll- 
book,  and  upon  the  check  list  and  surrendered  certificates  of  the 
Box  Elder  Precinct: — 

Names  op  Voters  as  Shown    List  of  Voters  as  Begib- 
BY  the  Poll-book.  tered  and  Shown  in  the 

Check  List, 

Heury  F.  Swartz.  Henry  F,  Schwartz, 

Henry  Brough.  Heury  S.  Brought 

John  B.  Trottier.  John  B.  Trochet. 

Frank  Trowtier,  Frank  Trochet 

Antoine  Trowtier.  Antoine  Trochet. 

Ermine  Trottier.  Ermine  Trochet. 

John  Trowtier.  John  Trochet. 

Alex  Trottier.   '  Alex  Trochet. 

And  rue  Trowtier.  Andre  Trochet. 

William  Trowtier.  William  Trochet. 

J.  B.  Moture.  Baptist  Moture. 
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Names  of  Voters  as  Shown 
BY  Certificates  of  Beo- 
iBTRATiON  Surrendered 
to  the  Judges. 


W.  H.  Murray.  W.  H.  Murray. 

L.  K.  Devlin.  L.  K.  Devlin. 

Isadora  Trottier.  Isadore  Truchot-. 

Samuel  Pepin.  Simon  Pepin. 

J.  B.  La  Framboise.  John  B.  Lafrombois. 

In  the  comparison  of  these  names  the  board  of  canvassers 
must  recognize  some  presumptions  of  law  and  fact,  to  wit,  that 
the  judges  and  clerks  of  the  Box  Elder  Precinct  performed  their 
sworn  duty,  and  permitted  no  persons  to  vote  at  this  election 
who  were  not  l^al  voters;  and  that,  under  the  laws  of  this 
State,  the  names  of  such  voters  must  be  found  upon  the  check 
lists  of  the  precinct,  or  the  surrendered  certificates.  It  is  estab- 
lished by  the  check  lists  that  there  were  thereon  the  names  of 
forty-six  voters;  that  five  of  this  number  failed  to  vote;  that 
five  electors  voted  upon  county  registry  certificates;  and  that 
the  voting  list  contains  the  names  of  forty-six  voters.  The 
8()elling  of  the  names  of  the  voters  by  the  clerks  in  the  (>oll- 
books  is  unimportant  if  the  officers  of  the  precinct  are  satisfied 
concerning  their  identity.  The  statute  provides :  **  When  the 
judges  of  election  shall  have  good  reason  to  believe,  or  when 
they  shall  be  informed  by  a  qualified  elector,  that  the  person 
offering  to  vote  is  not  the  person  who  was  so  registered  in  that 
name,  the  vote  of  such  person  shall  not  be  received  until  he  shall 
have  proved  his  identity  as  the  person  who  was  registered  in 
that  name."  (Stats.  16th  Sess.  p.  132,  §  14.)  Under  our  mode 
of  conducting  elections  the  misspelling  of  names  by  the  clerks 
must  frequently  take  place.  A  forcible  example  ot  this  asser- 
tion is  afforded  by  a  glance  at  the  names  of  the  foregoing  voters 
who  produced  the  county  certificates.  What  should  have  been 
the  legitimate  conclusion  of  the  canvassing  board  from  tliese 
documents?  There  is  only  one  name  upon  the  check  list  resem- 
bling, respectively,  Henry  F.  Schwartz,  Henry  Brough,  or 
J.  B.  Moture.  The  surnames  of  the  family  written  Trochet,  or 
Trowtier,  or  Trottier,  with  their  Christian  names«  and  initial 
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letters  of  John  B.,  William,  Frank,  Antoine,  Andre,  John, 
Alex,  and  Ermine,  which  are  given  in  the  poll-book  and  check 
lists,  can  be  identified.  The  small  number  of  names  (forty-six) 
upon  the  check  list  is  a  circumstance  to  be  remembered  in  try- 
ing to  reach  a  satisfactory  determination.  There  is  no  founda- 
tion for  the  deduction  pleaded  in  the  answer,  that  there  were 
upon  the  list  of  voters  the  names  of  sixteen,  or  even  one,  person, 
who  had  no  right  to  vote  at  Box  Elder  Precinct.  It  is  there- 
fore ordered  that  the  peremptory  writ  of  mandamus  be  issued. 

Harwood,  J.  (eoncurting).  —  The  determination  of  this  pro- 
ceeding by  an  order  for  the  issuance  of  a  peremptory  writ  of 
mandate  was  concurred  in  by  all  the  members  of  this  court,  but 
upon  a  question  of  practice  raised,  and  as  to  what  constitutes 
^'election  returns''  under  the  provisions  of  the  statute,  there 
appears  to  be  some  difierence  of  views.  At  the  commencement 
of  the  proceeding,  on  the  affidavit  of  the  relator,  an  order  was 
made  by  the  chief  justice  of  this  court,  at  chambers,  in  vacation, 
for  the  issuance  of  the  alternative  writ  of  mandate,  returnable  to 
the  court,  for  hearing  and  determination  by  the  court  at  a  time 
designated.  The  question  of  practice  comes  by  way  of  motion  to 
quash  the  proceeding,  on  the  ground  that  the  court  has  no  juris- 
diction thereof  for  hearing,  because  the  preliminary  order  for  the 
alternative  writ  was  issued  by  one  justice  instead  of  being  issued 
by  the  court,  convened  and  sitting  as  such.  The  writ  of  manc/o- 
mu8,  as  defined  by  the  statute  of  this  state,  is  a  mandate  by  a  court 
of  competent  jurisdiction  ^Ho  any  inferior  tribunal,  corporation, 
board,  or  person,  to  compel  the  performance  of  an  act  which  the 
law  specially  enjoins  as  a  duty  resulting  from  an  office,  trust,  or 
fitatiou;  or  to  compel  the  admission  of  a  party  to  the  use  aud  en* 
joyment  of  a  right  or  office  to  which  he  is  entitled,  and  from  which 
he  is  unlawfully  precluded  by  such  inferior  tribunal,  corporation* 
board,  or  person.''  (Comp.  Stats.  Mont.  §  566,  Code  Civ.  Proa) 
The  statute  provides  that  the  proceeding  for  mandamus  shall 
be  commenced  ''upon  affidavit,  on  the  application  of  the  party 
beneficially  interested,"  and  prescribes  two  methods  of  bringing 
on  the  hearing  of  the  application  before  the  court.  One  method 
prescribed  is  by  the  applicant  giving  at  least  ten  days'  notice  to 
the  party  about  to  be  complained  of  that  application  for  the 
writ  will  be  made  to  the  court  at  the  time  and  place  stated  in 
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the  notice.  (Code  Civ.  Proc.  §  569.)  This  brings  on  the  final 
hearing  of  the  application  bj  the  court,  and,  if  a  writ  is  granted 
on  such  hearing,  the  same  is  made  final  and  peremptory.  The 
other  method  prescribed  by  statute  for  bringing  on  the  hearing 
of  the  application  is  the  issuance  of  an  alternative  writ  on  the 
affidavit  and  application  of  the  party  beneficially  interested. 
This  preliminary  process  is  addressed  to  the  |)arty  complained 
of,  and  states  ''generally  the  all^ations  against  him,^'  and 
requires  of  him  the  performance  of  the  duty  which  appears  from 
the  affidavit  to  have  been  wrongfully  neglected;  or  that  he 
''show  cause  before  the  court  at  a  specified  time  and  place,  why 
he  had  not  done  so.*'  (Code  Civ.  Proc.  §  668.)  The  effect  of 
this  process  is  merely  formal  and  initiatory,  for  the  statute,  after 
prescribing  these  two  methods  of  calling  upon  the  alleged  delin- 
quent party  to  appear  before  the  court  upon  the  hearing,  pro- 
vides that:  "The  writ  shall  not  be  granted  by  default.  The 
case  shall  be  heard  by  the  court,  whether  the  adverse  party 
appear  or  not.''  (Code  Civ.  Proc.  §  569.)  By  this  statute  it 
seems  plain  that,  in  view  of  the  legislature,  the  alternative  writ, 
while  called  a  writ,  was  not  r^arded  as  anything  more  than 
the  initiatory  process,  in  case  that  method  of  bringing  on  the 
hearing  was  used ;  for  that  writ  is  issued  before  even  a  notice  is 
given  to  the  adverse  party,  and  if,  in  view  of  the  law,  that  was 
regarded  in  the  sense  of  an  effective  writ,  there  would  be  a 
peculiar  contradiction  in  the  statute,  because,  as  we  have  just 
seen,  the  statute  provides  that  "the  writ  shall  not  be  granted 
by  default.  The  case  shall  be  heard  by  the  court,  whether  the 
adverse  party  appear  or  not.''  It  is  significant,  too,  that  the 
proceeding  which  comes  on  for  hearing  after  service  of  the  alter- 
native writ  or  notice  is  called  in  the  statute  a  "case,"  and  pro- 
vision is  made  for  the  effective  writ  of  command  after  a  hearing 
of  the  case  by  the  court,  and  not  otherwise.  These  provisions 
of  the  statute,  directing  the  practice  in  this  proceeding,  places 
the  alternative  writ,  as  to  its  effect,  on  the  same  basis  as  the 
DOtioe  served  by  the  applicant  on  the  adverse  party.  The  office 
of  each  process  is  to  bring  the  proceeding  on  for  hearing.  The 
adverse  party  may,  if  he  is  in  fact  neglecting  to  perform  such 
duty,  "which  the  law  specially  enjoins,"  voluntarily  perform 
the  same,  on  receiving  either  the  notice  or  the  alternative  writ« 
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and  answer  that  he  has  performed  such  duty;  or  he  may  neither 
perform  the  act  sought  to  be  compelled^  nor  answer  the  alter- 
native writ  or  notice,  nor  otherwise  appear  to  show  cause  for 
the  alleged  n^lect.  He  may  wait,  with  the  assurance  of  the 
statute  that  on  the  return  of  these  formal  proceedings  a  hearing 
must  be  had  by  the  court,  and  no  final  and  effective  command 
will  be  granted  without  such  hearing.  Whether  the  proceeding 
was  instituted  by  notice  given  by  the  applicant  before  making 
the  application,  or  by  way  of  the  alternative  writ  sent  out  as  a 
process  of  the  court,  the  proceeding  is  to  be  heard  and  deter- 
mined by  the  court,  after  the  adverse  party  has  been  given  the 
opportunity  to  answer,  and  no  peremptory  command  can  issue 
without  such  bearing  and  final  determination  by  the  court. 
The  question  raised  is  whether  it  is  proper  practice,  in  the 
initiation  of  these  proceedings,  under  these  provisions  of  law,  to 
allow  the  alternative  writ  to  be  issued  as  the  court's  process,  on 
the  order  of  one  justice,  as  has  been  the  practice,  or  whether  the 
court  must  hear  the  application  before  the  adverse  party  is 
notified,  and  before  the  real  hearing  of  the  proceeding,  in  order 
to  send  out  the  preliminary  process  to  bring  on  the  hearing. 

It  is  made  plain  from  the  provision  of  the  statute  that  the 
alternative  writ  amounts  to  no  more,  in  effect,  than  to  cite  the 
party  complained  of  to  appear  and  show  cause,  if  any  he  has, 
why  he  should  not  be  compelled  by  mandate  to  perform  the 
duty  in  question.  Therefore,  to  hold  that  the  court  may  not, 
in  its  practice,  under  the  provisions  of  this  law,  allow  the  pre- 
liminary process  to  issue  upon  the  order  of  one  justice,  is  hold- 
ing the  power  of  the  court  very  narrow  in  the  realm  of  mere 
formal  practice.  If  the  court  may  not,  through  the  order  of 
one  of  its  justices,  allow  the  preliminary  process  to  be  issued  to 
bring  on  the  hearing,  the  power  of  the  court  in  this  regard  is 
limited  by  such  construction  below  that  of  a  private  suitor  in 
the  proceeding.  The  applicant  may  bring  on  the  hearing  by 
notice,  on  his  own  motion,  without  any  order  or  process  of  the 
court,  and  that  notioe  accomplishes  the  same  purpose  as  the 
alternative  writ.  Respondent's  counsel  have  cited  no  authority 
to  support  the  point  they  contend  for.  It  is  urged  on  hyper- 
critical and  extremely  narrow  construction  of  terms.  The  Con- 
stitution provides  that  this  court  ^^ shall  have  power,  in  its 
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discretion,  to  issue,  hear,  and  determiae*'  the  writ  of  mandamus, 
among  other  writs  specified.     This  is  exactly  what  the  court  has 
done  in  this  proceeding;  and  no  one  affirms,  nor  is  it  held,  that 
the  peremptory  writ  of  mandamus  can  be  issued  without  hear- 
ing and  a  final  order  by  the  court.     It  does  not  follow  there- 
from that  the  court  shall  not,  through  the  order  of  one  of  its 
justices,  allow  the  preliminary  process  to  go  forth,  which  effects 
nothing  more  than  to  bring  on  the  hearing.     The  fact  that  the 
Constitution  provides  that  the  District  "Courts  and  the  judges 
thereof  shall  have  power  also  to  issue,  hear,  and  determine 
writs  of  mandamus,"  etc.  (art.  viii,  §  11),  does  not,  in  my  opin- 
ion, tend  to  establish  the  proposition  that  this  court  must  not 
allow  the  preliminary  process  to  go  out  through  the  order  of 
one  justice  to  bring  on  the  hearing;  nor  does  the  provision 
of  the  Constitution  that  one  justice  of  this  court  may  "issue, 
hear,  and  determine''  writs  of  habeas  corpus  and  of  certiorari 
in  certain  cases,  have  a  tendency,  in  my  opinion,  to  restrict  the 
power  of  this  court  in  the  orderly  and  convenient  shaping  of  its 
practice  so  as  to  avoid  waste  of  time  by  superfluous  formality 
in  the  issuance  of  the  preliminary  process  to  bring  on  a  hear- 
ing before  the  court,  in  matters  where  the  court  must  give  full 
hearing  before  any  effectual  order  can  be  made.     The  tendency 
of  those  liberal  provisions  for  the  use  of  said  writs  by  one  jus- 
tice of  this  court  and  by  a  lower  court,  or  judge  thereof,  in  the 
administration  of  justice,  seems  to  me  to  point  in  the  other 
direction.     {ISaie  ex  rd.  Machlin  v.  RowhaueTy  104  Mo.  619.) 
For  these  reasons  I  concur  in  overruling  the  motion  to  quash 
the  alternative  writ  issued  in  this  proceeding.     In  view  of 
the  fact  that  the  practice  puraued  in  this  proceeding  has  been 
so  long  established,  and  followed  by  able  judges,  administering 
the  law  under  the  same  statute  now  prevailing,  and  that  such 
practice,  as  to  the  issuance  of  the  preliminary  process,  does 
not  afiect  any  substantial  rights  of  the  parties,  I  should  not 
regard  the  point  raised  as  worthy  of  extended  treatment,  had  it 
not  become  the  occasion  for  dissension  in  the  course  of  this 
proceeding. 

The  most  important  point  wjiich  arose  in  this  proceeding,  in 
my  opinion,  was  the  question  as  to  what  documents  the  county 
canvassing  board  may  examine  as  constituting  the  election 
returns  from  the  several  precincts.     An  important  part  of  such 
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returns  is  one  of  the  two  poll-books  kept  by  the  clerks  of  elec- 
tion, wherein  they  enter  the  name  of  each  elector  as  he  appears, 
and  his  vote  is  admitted  by  the  judges;  and  also  showing  the 
result  of  the  canvass  of  the  votes  of  such  precinct  by  the  judges 
and  clerks  thereof  at  the  close  of  the  election ;  wliicli  poll-book, 
duly  certified  and  attested,  as  required  by  law,  is  returned  to 
the  county  canvassing  board*  That  part  of  the  returns  is  pro- 
vided for  by  sections  1019-1030,  inclusive,  of  the  Compiled 
Statutes.  Subsequent  to  the  passage  of  that  statute  an  act  was 
adopted  by  the  legislative  assembly  providing  for  the  registra- 
tion of  all  qualified  electors,  prior  to  the  time  of  holding  each 
general  election;  and  providing  that  votes  can  be  received  from 
electors  only  on  a  showing  of  their  previous  registration,  as 
required  in  said  act  (Sess.  Laws,  1889,  p.  124.)  This  law 
provides  that  the  fact  of  previous  registration  must  be  shown 
by  a  ''check  list'^  for  each  voting  precinct,  which  is  a  list  of 
the  registered  voters  of  such  precinct,  taken  from  the  official 
register  of  the  district;  or,  if  the  name  of  the  elector  whose 
vote  is  offered,  does  not  appear  on  such  "check  list,'^  his  vote 
can  only  be  received  on  his  production  and  surrender  of  a  cer- 
tificate of  registration,  issued  by  a  registry  agent,  under  seal  of 
his  office.  Two  classes  of  such  certificates  of  registration  are 
provided  for  in  the  Registration  Act.  One  class  comprise  cer- 
tificates issued  to  qualified  electors,  who,  on  account  of  a  vacancy 
in  the  office  of  the  registry  agent  of  the  district  wherein  they 
reside,  are  authorized  to  qualify  before  the  r^istry  agent  of 
another  registration  district  of  the  county,  and  receive  from  the 
latter  agent  a  certificate  of  r^istration ;  and  upon  the  produc- 
tion and  surrender  of  such  certificate  the  vote  of  the  elector 
holding  the  same  is  admitted  in  his  own  precinct  This  class 
of  certificates  is  provided  for  in  section  3  of  the  Registration 
Act,  which  reads  as  follows :  "  It  shall  be  the  duty  of  the  chair- 
man of  the  board  of  county  commissioners  of  any  connty  in 
Montana,  when  lie  shall  have  received  notice  from  any  respon- 
sible citizen  of  the  death,  disqualification,  or  resignation  of  any 
registry  agent,  after  the  opening  and  prior  to  the  closing  of  the 
books  of  registration,  to  immediately,  without  giving  notice, 
appoint  some  competent  person  to  fill  such  vacancy,  and  it  shall 
be  the  duty  of  such  person  so  appointed  to  qualify  within  two 
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days  after  receiving  notice  of  such  appointment.  Should  suoh 
person  so  appointed  fail  to  qualify  vrithin  the  time  herein  pro- 
videdy  voters  may,  upon  producing  evidence  as  to  their  right  to 
vote,  be  registered  in  any  other  district  in  said  county,  and  any 
person  so  registered  in  any  other  district  shall,  upon  preseuta- 
tion  and  surrender  of  a  certificate  of  registration,  signed  by  the 
i^istry  agent  of  said  district,  be  considered  a  legal  voter  in  the 
precinct  of  the  district  in  which  he  is  a  resident:  providedy  this 
section  shall  not  be  so  construed  as  to  interfere  with  the  right 
of  the  full  board  of  commissioners  to  make  such  appointment, 
except  in  cases  herein  provided*  If  any  person  applies  to  be 
roistered  in  any  district  other  than  the  one  in  which  he  resides, 
and  is  entitled,  upon  proof,  to  a  certificate  of  registration,  as 
provided  for  in  this  section,  such  applicant,  in  addition  to  the 
proof  required  by  this  act  to  entitle  him  to  registration,  shall 
take  and  subscribe  to  an  oath  before  the  registry  agent  in  sub- 
stantially the  following  form: — 

" ,  Montana, ,  18 — . 

"  I  do  solemnly  swear  that  I  make  this  application  for  regis- 
tration in  District  No.  of ,  county  of  , 

Montana,  because  there  is  no  registry  agent  within  election  dis- 
trict No. ,  which  is  the  district  where  1  reside  and  am 

entitled  to  vote. 

''Subscribed  and  sworn  to  before  me  this day  of 

,  18 — .  '  ,  Registry  Agent.'* 

Whereupon  such  person  shall  receive  from  the  registry  agent 
of  such  district  a  certificate,  which  said  certificate  shall  bear  the 
r^istry  seal,  and  be  substantially  as  follows,  to  wit:  — 

"Registration  Certificate:   I  hereby  certify  that is  a 

citizen  of  the  United  States,  or  has  declared  his  intention  to 
become  such,  of  the  age  of years,  and  has  been  a  resi- 
dent of  Montana  for  the  past consecutive  months,  and 

a  resident  of  , County,  for months,  and 

of  the  precinct  for  more  than days,  and  that  he  is  in  all 

respects  a  qualified  registered  elector  under  the  laws;  and  I 

further  certify  that  the  reason  he  applies  for  and  that  I  grant 

this  registration  certificate  is  because  within  election  district 

'  No.  ,  where  he  resides,  there  is  no  r^istry  agent;  and  I 
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further  certify  that  he  is,  under  the  laws,  entitled  to  vote  in  the 

'  precinct  ot  election  district  No. , County, 

Montana. 
^Witness  my  hand  and  seal  of  office  in  election  district  No. 

— , County,  Montana. 

[seal.]  " ,  E^istry  Clerk, 

''Election  District  No, -, County,  Montana." 

The  other  class  of  certificates  is  called  in  the  Registration 
Act, ''  State  Registry  Certificate9,''  and  comprise  those  issued  to 
an  elector  after  such  elector  has  been  registered  in  the  district 
where  he  resides,  and  his  name  is  erased  from  the  register  upon 
his  request,  and  a  State  certificate  of  registration  is  granted  to 
him  by  the  r^istry  agent.  Upon  presentation  and  surrender 
of  such  certificate  the  elector  holding  the  same  may  be  registered 
in  another  place,  where  be  has  established  his  residence  in  time 
to  become  a  qualified  voter  at  the  next  ensuing  election.  On 
being  so  registered  in  the  latter  district,  such  elector  surrenders 
his  registration  certificate,  and  his  name  goes  into  the  check  list 
of  the  precinct  where  he  is  last  registered.  But  it  is  further 
provided  in  section  11  of  the  Registration  Act  that  ''in  case 
any  registered  and  qualified  elector  who  has  had  delivered  to 
him  a  State  registration  certificate  pursuant  to  this  section,  and 
who  has  for  good  cause  been  unable  to  register  the  second  time 
anywhere  within  Montana  before  the  date  of  the  closing  of  the 
registration  books,  may  offer  to  vote  at  any  precinct  within  the 
county  where  he  resides  and  was  registered  to  vote,  or  in  any 
precinct  in  the  county,  but  not  the  precinct  where  he  lives  and 
was  registered,  the  judges  of  election  shall  challenge  such  person 
peremptorily,  and  put  to  him  under  oath  such  questions  making 
him  prove  his  identity  as  the  person  to  whom  such  certificate  is 
issued,  and  such  other  questions  as  may  seem  to  them  proper 
in  order  to  fully  test  such  person's  qualifications;  and  if  he  be  . 
disqualified  for  any  cause,  or  fail  or  refuse  to  answer  any  ques- 
tion concerning  his  qualifications,  or  if  he  fail  to  identify  him- 
Belf,  he  shall  not  be  permitted  to  vote;  but  if  he  be  qualified 
he  shall  surrender  his  certificate,  and  the  judges  shall  enter  his 
name  on  the  lists,  and  he  shall  be  entitled  to  vote.''  By  these 
provisions  it  appears  that  votes  may  be  received  of  electors 
whose  names  are  not  on  the  check  list  of  the  precinct,  but 
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sacb  votes  mast  be  received  on  oertificates  of  registration, 
issued  as  provided  in  the  aot,  and  surrendered  to  the  judges  of 
election. 

Now,  in  relation  to  the  returns  of  election  (in  addition  to 
one  of  the  poll-books  of  the  precinct,  to  be  returned  to  the 
county  canvassing  board,  as  provided  by  the  general  election 
law),  the  Registration  Act  pro \f ides  as  follows:  "The  copy  of 
the  oflScial  register,  together  with  the  *  check  lists  ^  for  election 
precincts,  as  herein  provided,  shall  be  carefully  preserved  and 
duly  certified  to  by  the  registry  agent,  and  delivered,  together 
with  affidavits  of  objection,  to  some  one  of  the  judges  of  elec- 
tion in  each  election  precinct,  at  a  time  not  later  than  the  day 
next  preceding  that  on  which  such  election  is  to  be  held,  and 
such  ^ check  lists'  shall  be  carefully  preserved,  and  any  sur- 
rendered certificates  which  may  have  come  into  the  bands  of 
such  registry  agents  pursuant  to  this  act,  and  afler  election 
they  shall  be  transmitted  by  the  judges  of  election  to  the  clerk 
of  the  board  of  county  commissioners  in  conuection  with  and 
as  a  part  of  the  'election  returns,'  as  provided  by  law/'  (§  10, 
B^istration  Act.)  It  seems  plain  from  the  provision  that  the 
legislature,  in  requiring  the  registration  of  all  qualified  electors, 
and  that  no  votes  should  be  received  except  upon  evidence  of 
previous  registration,  shown  by  the  check  lists,  or  certificates 
of  registration  surrendered  to  the  judges,  and  in  further  ex- 
pressly providing  that  the  check  lists  aud  certificates  of  regis- 
tration which  come  into  the  hands  of  the  judges  from  the 
r^stry  agent  "shall  be  transmitted  by  the  judges  of  election 
to  the  clerk  of  the  board  of  county  commissioners,  in  connec- 
tion with,  and  as  part  of,  the  election  returns,  as  provided  by 
law,"  intend^  to  place  before  the  cauvassing  board,  in  the 
returns,  the  documentary  evidence  showing  the  registration  of 
the  electors  appearing  from  the  poll-book  to  have  been  allowed 
to  vote  at  such  precinct.  This  provision  was  evidently  made 
to  carry  out  the  spirit  and  purpose  of  the  Registration  Act. 
The  return  of  the  evidence  of  registration  with  the  poll-book, 
as  part  of  the  returns,  would  show  at  once  that  the  vote  appear- 
ing from  the  poll-book  to  have  been  received  and  returned  was 
a  roistered  vote,  and  would  thus  constitute  in  some  measure  a 
voucher  for  the  regularity  of  the  returns  shown  by  the  poll- 
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book.  But  the  legislatare,  while  expressly  requiring  the  check 
lists  and  certificates  of  registration  which  came  into  the  hands 
of  the  judges  from  the  registry  agent  to  be  returned  as  ^^part 
of  the  election  returns/'  omitted,  in  the  details,  to  require  such 
other  certificates  of  registration  on  which  votes  were  received 
by  the  judges  of  election  to  be  returned  also  with  the  check 
list  Here  is  a  slight  lapse  or  omission  in  the  matter  of  details* 
But  is  not  the  intention  of  the  legislature  plainly  visible?  Why 
provide  that  the  check  lists  (which  would  undoubtedly  include 
the  names  of  the  great  majority  of  electors  lawfully  voting  at 
the  precinct),  and  also  such  certificates  of  registration  as  the 
judges  received  from  the  registry  agent,  should  be  returned  to 
the  canvassing  board  ^^as  part  of  the  election  returns  ?''  If 
this  manifests  an  intention  that  the  returns  should  be  accom- 
panied by  the  evidence  of  registration  whereby  the  judges 
admitted  the  votes  ap{)earing  from  the  poll-book  to  have  been 
cast,  then  that  intention  should  be  given  effect  in  construing 
and  applying  the  law;  and  that  construction  would  simply  be 
that,  because  of  this  manifest  intention,  the  canvassing  board 
should  be  allowed,  not  only  to  look  at  the  check  lists,  but  also 
to  look  at  certificates  of  r^istration  surrendered  to  the  judges, 
on  which  votes  were  admitted,  for  the  check  list  is  not  the 
entire  evidence  of  registration  on  which  votes  may  be  lawfully 
received.  This  construction  allows  the  provision  of  the  Regis- 
tration Act,  as  to  such  returns,  to  have  effect.  Any  other  oon- 
struction  makes  vanity  of  the  provision  for  sending  up  the 
check  lists  and  certificates  of  registration  received  by  the  judges 
of  election  from  the  registry  agent,  and  makes  that  provisioa 
operate  to  mystify,  obscure,  and  cast  doubt  or  suspicion  on  the 
returns  shown  by  the  poll-book,  because  part  of  the  names  oa 
the  poll-book  may  not  appear  from  the  check  list  to  have  been 
registered,  and  would  be  unaccounted  for  as  registered,  unless 
shown  to  be  registered  by  an  examination  of  the  certificates  of 
registration  upon  which  they  were  admitted.  A  construction 
in  conformity  with  the  manifest  intention  of  the  legislature 
would  construe  the  provision  to  mean  simply  that  the  county 
canvassing  board  may  look  at,  ''as  part  ot  the  election  returns," 
the  evidence  of  the  registration  ot  the  electors  whose  votes 
were  received,  as  appears  from  the  poll-book,  and  such  evidence 
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would  in  a  great  measure  youch  for  the  geuuiueDeas,  honesty, 
and  r^ularity  oi  the  vote  returned,  as  having  been  received  in 
conformity  with  the  registration  law.  The  statute  of  this  State 
provides  that  in  construing  a  statute  '^  where  there  are  several 
provisions  or  particulars,  such  a  construction  is,  if  possible,  to 
be  adopted  as  will  give  efiFect  to  all.''  (Ck)de  Civ.  Proc.  §  630.) 
Another  rule  laid  down  by  our  statute  is  that,  ^*in  the  coustruc- 
tioD  of  a  statute,  the  intention  of  the  legislature,  and,  in  the 
construction  of  the  instrument,  the  intention  of  the  parties,  is 
to  be  pursued  if  possibW    (Code  Civ.  Proc.  §  631.) 

It  being  clear  that  the  legislature,  by  providing  that  check 
lists  and  certificates  of  r^istration  mentioned  should  constitute 
''part  of  the  election  returns,''  intended  that  the  evidence  of 
registration  on  which  the  votes  were  received  as  returned  by 
the  poll-book  should  be  subject  to  examination  by  the  canvass- 
ing board,  as  part  of  the  returns,  the  majority  of  this  court  held 
that  such  manifiest  intention  should  have  effect.  This  was  an 
important  point  in  the  case.  The  canvassing  board  alleged  in 
its  answer  as  cause  for  rejecting  the  returns  from  said  precinct, 
in  effect,  that  the  names  of  sixteen  persons  appeared  upon  the 
poll-book  as  having  beep  allowed  to  vote  at  said  precinct,  who 
did  not  appear  to  have  been  registered ;  and  that ''  it  appeared 
from  said  returns  that  said  sixteen  persons  were  not  entitled  to 
vote  at  all  at  said  election."  If  this  was  true,  more  than  one 
t&ird  of  the  fortynsix  votes  returned  by  the  poll-book  from  said 
precinct  were  fraudulent,  and  did  not  represent  votes  cast  by 
registered  electors,  as  appeared  from  examination  of  the  regis- 
tration lists. 

On  demurrer  to  the  answer  it  was  contended  that  the  can- 
vassing board  had  no  right  to  look  at  all  the  evidence  of  regis- 
tration on  which  votes  were  received,  as  part  of  the  returns,  to 
see  whether  the  list  of  electors  recorded  in  the  poll-book  as 
having  voted  were  roistered.  The  demurrer  was  overruled  by 
a  concurrence  of  a  majority  of  the  court,  and  the  respondents 
were  thus  allowed  to  substantiate  by  proof  the  allegation  of  their 
answer  as  to  the  great  discrepancy  between  the  registration  lists 
and  the  vote  returned  by  the  poll-book.  But  on  the  hearing 
the  canvassing  board  utterly  failed  to  establish  such  allegation. 
On  bringing  in  the  check  lists  and  certificates  of  registration 
Vol.  XnL— 4. 
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surrendered  to  the  judges  of  election^  it  was  found  that  these 
documents  showed  the  registration  of  a  greater  number  of 
electors  than  was  returned  in  the  poll-book  as  having  voted  at 
said  election.  There  was  no  such  thing  as  the  registration  list 
falling  short  of  the  voting  list  hy  sixteen  names^  as  alleged,  or 
bj  any  number  whatever.  The  only  support  offered  for  that 
allegation  was  the  pointing  out  of  some  diflerence  in  the  spell- 
ing of  names  as  written  hy  the  registry  agent  and  by  the  clerks 
of  election,  or  a  difference  occurring  by  way  of  using  initial 
letters  for  the  Christian  name  in  one  case  and  writing  it  at 
length  in  the  other,  or  the  dropping  of  an  initial,  as  '*  Henry 
Brough,^'  in  the  registration  list,  and  "Henry  S.  Brough"  as 
recorded  by  the  clerks  of  election  in  the  poll-book.  However 
slight  was  such  difference,  it  was  seized  upon  as  ground  for 
alleging  that  the  elector  as  to  whom  it  occurred  was  not  regis- 
tered. This  was  a  strong  allegation  to  make  and  verify  by  oath 
on  such  a  pretext.  It  carried  with  it  the  direct  implication  that 
the  officers  of  such  election  precinct  had  committed  a  crime  by 
receiving  votes  from  persons  not  registered,  to  the  extent  of 
more  tijan  one  third  of  all  the  votes  received,  if  intentionally 
done;  and  this  in  a  neighborhood  whpre  only  forty-six  votes 
were  cast,  and  very  likely  every  voter  was  personally  known  to 
some  of  the  election  officers.  But  it  was  disclosed  on  the  hear- 
ing, by  the  evidence  of  Mr.  Rodgers,  clerk  of  the  board  of 
county  commissioners,  and  of  the  canvassing  board,  that  in  th^ 
rejection  of  the  returns  from  said  precinct  neither  the  check  list 
nor  the  certificates  of  registration  were  examined  or  sought  to 
be,  examined  by  the  canvassing  board,  nor  were  the  returns 
rejected  on  the  grounds  of  any  discrepancy  in  the  spelling  of 
the  names  as  appeared  in  the  registration  list  and  on  the  poll- 
book,  nor  was  any  such  ground  considered  in  the  rejection  of 
said  returns.  The  returns  were  rejected  on  the  untenable 
grounds  set  forth  in  certain  affidavits  presented  to  the  can- 
vassing board,  which  the  canvassing  board  had  no  jurisdiction 
to  inquire  into  or  determine.  These  features  of  the  case  are 
sufficiently  treated  in  the  main  opinion  prepared  by  the  chief 
justice.  The  purpose  of  this  concurring  opinion  was  to  more 
fully  treat  the  question  of  practice  as  to  the  issuance  of  the 
alternative  writ  of  mandamus  on  the  order  of  one  justice  of  this 
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courts  and  the  question  as  to  what  constitutes  election  returns 
under  the  provisions  of  the  statute. 

De  Witt,  J.  (dissenting  fi^om  the  order  denying  the  motion  to 
quash  the  torit,  on  the  ground  that  U  was  not  issued  by  the  court; 
that  point  being  passed  as  decided^  of  opinion  that  the  demurrer  to 
the  answer  should  be  sustained,  and  peremptory  writ  thereupon 
issued). —  I  am  of  opinion  that  one  justice  in  vacation  had  no 
authority  to  order  the  writ  issued.  The  majority  of  the  court 
held  that  the  writ  was  properly  issued.  That  point  being 
decided,  and  being  now  the  law  of  this  court,  I  come  to  the 
demurrer  to  the  answer,  and  the  accompanying  motion  for  the 
peremptory  writ  forthwith.  That  demurrer  and  that  motion, 
I  think,  should  have  been  sustained.  The  result  of  these  views 
is,  of  course,  that  I  am  of  opinion  that  the  peremptory  writ 
should  have  issued  without  going  further  in  the  hearing  than 
overniling  the  demurrer  to  the  answer.  I  will  state  the  reasons 
for  my  conclusions  upon  these  two  points  :^ 

On  the  third  day  of  December,  1892,  the  October  term  of 
this  court  adjourned  without  day.  On  the  sixth  day  of  Decem- 
ber, 1892,  the  December  term  opened.  On  the  fifth  day  of 
December,  1892,  the  alternative  writ  in  this  matter  was  issued. 
It  is  therefore  a  fact  that  the  writ  was  issued  in  vacation.  How 
it  came  to  be  issued  appears  by  the  following  indorsement  on 
the  application:— 

''Upon  reading  the  foregoing  affidavit  and  application  of 
Eugene  E.  Leech,  it  is  ordered  that  the  clerk  of  the  Supreme 
Court  issue  a  writ  in  the  alternative,  in  accordance  with  the 
prayer  of  the  said  Leech,  returnable  before  the  Supreme  Court 
upon  Friday,  the  ninth  day  of  December,  A.  D.  1892,  at 
ten  o'clock  A.  M.  Henry  N.  Blake, 

"Chief  Justice  of  the  State  of  Montana. 

"Dated  December  5,  1892." 

Upon  the  return  day,  December  9th,  the  respondents,  the 
canvassing  board,  moved  to  quash  the  writ  for  the  reason  that 
it  was  issued  without  authority.  The  provision  of  the  Consti- 
tution in  reference  to  the  issuance  of  the  writ  of  mandamus  (§  3, 
art.  viii.)  is,  in  full,  as  follows:  "The  appellate  jurisdiction 
of  the  Supreme  Court  shall  extend  to  all  cases  at  law  and  in 
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equity,  subject,  however,  to  such  limitations  and  regulations  as 
may  be  prescribed  by  law.  ^  Said  court  shall  have  power,  in  ita 
discretion,  to  issue  and  to  hear  and  determine  writs  of  habeas 
corpus,  mandamus,  qiu>  loarranto,  certiorari,  prohibition,  and 
injunction,  and  such  other  original  and  remedial  writs  as  may 
be  necessary  or  proper  to  the  complete  exercise  of  its  appellate 
jurisdiction.  When  a  jury  is  required  in  the  Supreme  Court 
to  determine  an  issue  of  fact,  said  court  shall  have  power  to 
summon  such  jury  in  such  manner  as  may  be  provided  by  law. 
Each  of  the  justices  of  the  Supreme  Court  shall  have  power  to 
issue  writs  of  habeas  corpus  to  any  part  of  the  State,  upon  peti* 
tion  by,  or  on  behalf  of,  any  person  held  in  actual  custody,  and 
may  make  such  writs  returnable  before  himself,  or  the  Supreme 
Court,  or  before  any  District  Court  of  the  State,  or  any  judge 
thereof;  and  such  writs  may  be  heard  and  determined  by  the 
justice  or  court  or  judge  before  whom  they  are  made  returnable. 
Each  of  the  justices  of  the  Supreme  Court  may  also  issue  and 
hear  and  determine  writs  of  certiorari  in  proceedings  for  con- 
tempt in  the  District  Court,  and  such  other  writs  as  may  be 
authorized  by  law  to  issue."  It  seems  to  me  clear  that  this 
writ  was  not  issued  by  the  court,  for  the  court,  according  to 
section  5,  article  viii.  of  the  Constitution,  ''shall  consist  of 
three  justices,  a  majority  of  whom  shall  be  necessary  to  form  a 
quorum;"  and  this  writ  was  not  ordered  issued  by  three  jus- 
tioes,  or  a  quorum,  but  by  one  justice.  (See  Hobart  v.  Hobart, 
45  Iowa,  501;  Lewis  v.  Hoboken,  42  N.  J.  L.  377.)  As  I 
understand  the  matter  as  before  us  on  the  motion  to  quash,  it  is 
simply  whether  the  Constitution  gives  to  one  justice,  in  vaca- 
tion, the  authority  to  order  this  writ  issued.  It  is  my  opinion 
that  the  words  of  section  3  do  not  give  this  authority  to  one 
justice.  That  view  is  fortified  by  reading  section  Itl  of  the 
same  article,  in  which  the  Constitution  gives  to  the  District 
Courts,  and  the  judges  thereof,  power  to  issue,  hear,  and  deter- 
mine writs  of  mandamus,  etc.  In  the  District  Courts  the 
judges  are  expressly  given  this  power.  In  the  Supreme  Court 
a  justice  is  not  given  this  power.  The  distinction  in  the  two 
courts,  it  appears  to  me,  is  of  some  significance.  Section  3  of 
article  viii.  says  expressly  that  the  court  shall  have  power  to 
issue^  hear,  and  determine  writs  of  habeas  corpus,  mandamus, 
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and  tbe  other  writs  named.  There  is  the  power  of  the  court 
olearlj  defined.  Then,  in  the  same  section,  comes  a  special 
grant  of  power  to  the  justices;  that  is,  that  each  of  the  justices 
shall  have  power  to  issue,  hear,  and  determine  two  of  the  writs, 
which  are  named  in  the  general  list  above,  that  is,  the  writ  of 
habeas  corpus,  and  the  writ  of  certiorari  in  proceedings  for  con- 
tempt in  the  District  Court.  It  would  seem  that  a  writ  of 
habeas  corpus  and  a  writ  of  certiorari  in  contempt  in  the  Dis- 
trict Court  were  of  some  special  urgency,  and  I  think  it  appar- 
ent that  they  are  urgent  writs.  The  writ  of  habeas  corpus 
does,  and  the  writ  of  certiorari  in  contempt  may,  involve  the 
immediate  personal  liberty  of  the  citizen.  Therefore  I  can  see 
a  reason  why  the  facility  for  the  issuance,  hearing,  and  deter- 
mining of  these  writs  should  be  extended,  and  why  this  power 
is  given  to  a  justice,  in  addition  to  the  power  given  to  the  court. 
These  two  writs — that  is,  habeas  corpus,  and  certiorari  in 
contempt — are  singled  out  from  the  general  list  of  writs  men- 
tioned in  section  3,  article  viii.,  and  the  power  is  given  to  a  jus- 
tice to  issue,  hear,  and  determine  them.  Why  so  distinguish 
them  from  other  writs,  among  which  is  mandamus,  unless  the 
distinction  means  something?  The  Constitution  says  that  the 
court  may  issue,  hear  and  determine  all  the  writs.  The  Cousti- 
tation  says  that  a  justice  may  issue,  hear,  and  determine  the  writs 
of  habeas  corpus  and  certiorari  in  contempt.  I  think  it  is  con- 
ceded that  a  justice  may  not  hear  and  determine  a  writ  of  man- 
damus. But  the  words  ''issue,  hear  and  determine''  are  used 
together  in  section  3,  article  viii.  The  same  construction  that 
holds  that  a  justice  may  not  hear  and  determine,  would  hold 
that  he  may  not  issue,  the  writ.  It  may  be  suggested  that  this 
is  an  alternative  writ,  and  that,  while  one  justice  may  not  issue 
a  peremptory  writ,  he  may  issue  the  alternative.  But  the  alter- 
native writ  is  a  writ  of  mandamus.  In  the  Constitution  neither 
the  word  "peremptory"  nor  "alternative"  is  mentioned.  All 
that  we  find  mentioned  is  the  "  writ  of  mandamus,"  and  that 
writ  may  be  issued  by  the  court  only.  I  do  not,  therefore, 
understand  where  the  authority  is  found  in  the  Constitution  for 
one  justice  to  issue  an  alternative  writ  any  more  than  a  peremp- 
tory writ  Nor  does  the  statute  help  it.  (Code  Civ.  Proc.  tit. 
13,  eh.  2.)    The  peremptory  and  alternative  writs  are  there 
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desGril)ed;  but  no  distinction  is  there  made  as  to  the  aathorilj 
to  issue  either.  Tlie  statute  (§  568)  sa^s  that  ^'the  writ  shall  be 
either  alternative  or  peremptory;''  that  is,  the  alternative  is  a 
writ.  The  writ  may  be  issued  by  the  court  only,  (Const, 
art.  viii.  §  3.)  Perhaps  the  alternative  writ  accomplishes  noth- 
ing more  than  the  notice  provided  for  in  section  669,  chapter 
2,  title  13  of  the  Code  of  Civil  Procedure.  If  the  alternative 
writ  is  nothing  more  than  a  notice,  why  go  to  a  justice  for  it? 
Why  not  go  to  the  clerk?  But  the  clerk  may  not  issue  it.  {Peo' 
pU  v.  Brooksy  57  111.  142.)  The  pei'emptory  writ  shall  not  be 
granted  by  default,  but  the  case  must  be  heard.  (§  569.)  So 
I  see  no  cause  for  importing  into  the  Constitution  a  construction 
that  a  justice  may  issue  the  writ,  for  the  hearing  and  determi- 
nation must  be  by  the  court;  and  nothing,  from  this  point  of 
view,  is  accomplished  by  an* alternative  writ  that  would  not  be 
by  a  notice.  I  see  no  necessity  or  policy  in  giving  the  Consti- 
tution such  construction,  even  if  the  words  of  that  instrument 
gave  any  authority  for  that  construction.  But,  afler  all,  it  is  as 
clear  to  my  mind  that  the  court  only  may  issue  the  writ  as  it  is 
that  the  court  only  may  hear  and  determine  it  finally.  Such 
are  my  views  as  to  the  power  of  one  justice  to  issue  the  writ. 
I  think  the  writ  should  have  been  quashed. 

But,  it  being  decided  otherwise  by  the  majority  of  the  court, 
and  also  having  gotten  beyond  the  matters  raised  upon  the 
demurrer  to  the  writ,  I  hold  the  following  opinion  as  to  the 
demurrer  to  the  answer  of  respondents :  — 

The  respondents  filed  an  answer,  whicii  is  their  showing  of 
cause  why  they,  as  the  canvassing  board  of  Choteau  County, 
should  not  be  required  to  count  the  vote  of  Box  Elder  Pre- 
cinct. The  answer  sets  up  that  votes  were  bougiit  at  that  pre- 
cinct, that  some  of  the  voters  were  aliens,  and  other  matter 
which  is  not  necessary  to  recite  in  detail,  to  the  efiect  that,  if 
true,  many  ot  the  votes  at  that  precinct  were  illegal.  Matter 
of  this  nature,  if  true,  would,  of  course,  be  competent  and  per- 
tinent in  an  election  contest  (which  this  proceeding  is  not),  a 
contest  prosecuted  in  a  court  to  determine  the  title  to  an  office 
other  than  that  of  legislator,  or  a  contest  prosecuted  before  a 
house  of  the  legislature  to  determine  the  right  of  a  member  to 
a  seat  in  such  house.     But,  as  is  held  in  Pigott  v.  Board  of 
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Ckinvassers  of  'Cascade  Co.  12  Mont.  637,  and  by  every  other 
ooart  that  ever  uttered  a  syllable  upon  the  subject-matter  of 
this  sort,  frauds,  irregularities,  illegal  votes,  and  corrupt  prao- 
tices,  back  of  the  apparent  result  upon  the  face  of  the  returns, 
cannot  be  inquired  into  by  a  canvassing  board,  and  constitutes 
no  showing  of  cause  wliy  the  board  should  not  be  required  to 
count  and  declare  the  apparent  result  of  the  vote.  The  only 
matter  in  the  answer,  which,  to  my  mind,  is  worthy  of  notice, 
is  the  following  allegation :  ''That  it  appeared  from  an  inspec- 
tion of  the  registration  list,  and  of  the  list  of  persons  returned 
as  voting  at  said  Box  Elder  Precinct  No.  18,  that  sixteen 
names  of  persons,  to  wit,  Henry  F.  Schwartz  [giving  the 
names  of  fifteen  others],  appeared  upon  the  list  of  persons 
returned  as  voting  at  said  Box  Elder  Precinct,  which  said  six- 
teen names  did  not  appear  to  have  ever  been  registered  as  voters 
at  said  precinct ;  and  no  surrendered  certificates  of  registration 
were  transmitted  by  the  judges  of  election  to  the  derk  of  the 
board  of  county  commissioners  in  connection  with,  or  as  a  part 
of,  the  election  returns  of  said  precinct,  or  in  any  manner 
whatever;  and  it  appeared  from  said  returns  that  said  six- 
teen persons  were  not  entitled  to  vote  at  all  at  said  election/' 
Bespondents  contend  that  by  this  allegation  it  appears  that  six- 
teen persons  voted  at  Box  Elder  Precinct  who  were  not  entitled 
to  vote,  and  that  this  appeared  upon  the  face  of  the  returns,  and 
therefore  could  be  noticed  by  the  canvassing  board.  Whether, 
if  all  this  be  true,  it  authorized  the  board  to  apply  the  remedy 
of  casting  out  the  whole  vote  of  the  precinct,  it  is  not  now 
necessary  to  decide.  But  did  it  appear  upon  the  face  of  the 
returns  that  these  sixteen  persons  were  not  entitled  to  vote? 
I  will  examine  respondent's  allegations  from  the  point  of  view, 
of  course,  on  the  demurrer,  that  they  are  all  true.  Concede  it 
to  be  true,  then,  as  alleged,  that  these  sixteen  persons  did  not 
appear  to  have  been  registered  as  voters  at  that  precinct;  also 
that  no  surrendered  certificates  were  transmitted  by  the  judges  of 
election  to  the  board  of  canvassers,  does  it  even  then  ap])ear  by 
the  returns  that  these  sixteen  persons  were  not  entitled  to  vote? 
That  they  were  not  entitled  to  vote  is  what  must  appear  by  the 
returns,  in  order  to  authorize  the  board  to  take  cognizance  of  the 
fict,  if  it  be  a  fact.    What  had  the  board  before  it  as  returns? 
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The  registration  list^  for  one  thing.  Consider  it  to  be  the  fact 
that  these  sixteen  persons  did  not  appear  thereon ;  so  far,  then, 
it  appeared  that  they  had  no  right  to  vote.  What  else  had  the 
board?  ''The  surrendered  certificates  which  may  have  couie 
into  the  hands  of  the  registry  agent.''  (§  10,  Registration 
Law.)  Consider  it  to  be  the  fact  that  these  sixteen  persons  did 
not  here  appear;  so  &r,  then,  it  appears  that  they  had  no  right 
to  vote.  But  had  they  the  right  to  vote  in  any  other  manner 
if  they  were  not  on  the  registration  list  of  the  precinct,  and 
were  not  among  the  names  on  **  surrendered  certificates  which 
had  come  into  the  hands  of  the  r^istry  agent?''  Section  11  of 
the  Registration  Law  answers  this  inquiry.  I  will  not  cite  that 
section  in  full.  (See  p.  131,  Laws  16th  Sess.)  It  provides 
that  a  registered  voter  may  have  his  name  taken  off  the  official 
register,  and  have  issued  to  him  a  Stale  r^istration  certificate. 
Upon  this  State  certificate  he  may  be  registered  in  another  elec- 
tion district.  If  he  does  not  so  re-r^ister,  then  upon  certain 
conditions  and  showing,  as  set  out  in  section  11,  to  the  judges  of 
election,  on  election  day,  he  may  vote  upon  his  State  certificate, 
without  re-registration.  This  State  certificate  upon  which  he 
votes  is  to  be  surrendered.  (§  11.)  It  is  not  provided  that  this 
surrendered  certificate  shall  be  forwarded  to  the  canvassing  board, 
or  be  a  part  of  the  election  returns.  (§§  10, 11.)  Therefore,  the 
sixteen  persons  named  in  respondent's  answer  could  have  voted 
on  State  certificates,  under  the  provisions  of  section  11.  If  they 
voted  on  State  certificates,  the  following  facts  must  be  noticed : 
Their  names  would  not  appear  upon  the  registration  list  of  the 
district  in  which  Box  Elder  Precinct  was,  or  upon  the  registration 
list  of  any  other  district  in  Choteau  County,  or  elsewhere,  because 
the  names  must  have  been  stricken  off  in  order  to  obtain  the 
State  certificate.  Again,  their  names  would  not  appear  upon 
''surrendered  certificates  which  may  have  come  into  the  hands 
of  the  registry  agents"  (§  10),  because  they  had  not  re-r^is- 
tered.  (§11.)  So,  by  an  examination  of  either  the  registration 
list  or  the  surrendered  certificates  required  to  be  returned  to  the 
canvassing  board,  would  it  appear  to  the  canvassing  board  that 
such  persons  were  not  entitled  to  vote;  whereas  the  fact  is,  they 
would  be  entitled  to  vote  upon  their  State  certificates,  surren- 
dered on  election  day  (and  not  to  the  registry  agent,  as  provided 
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in  section  10),  which  State  certificates  it  is  not  provided  shall  be 
sent  to  the  canvassing  board,  or  be  part  of  the  returns.  There- 
fore, it  did  not  appear  by  those  papers  that  are  made  part  of  the 
returns  that  these  sixteen  persons  were  not  entitled  to  vote,  and^ 
for  all  that  appears  on  the  returns,  they  were  as  fully  entitled 
to  vote  as  any  person  on  the  r^istration  list.  Therefore,  as  it 
did  not  appear  upon  the  returns  that  these  sixteen  persons  were 
not  entitled  to  vote,  it  was  not  a  matter,  even  if  true,  that  the 
canvassing  board  could,  or  now  can,  inquire  into.  Therefore, 
the  matter  set  up  by  the  canvassing  board,  which  I  have  quoted 
and  discussed,  was  not  a  showing  of  cause  why  the  board  should 
not  count  the  vote  of  Box  Elder  Precinct.  Consequently,  the 
demurrer  to  the  answer  should  have  been  sustained.  The 
answer,  then,  being  out  of  the  way,  the  peremptory  writ  should 
have  issued.  I  think  that  the  registration  law  should  provide 
that  State  certificates,  voted  on  and  surrendered  at  the  time  of 
voting,  should  be  sent  in  to  the  convassing  boards  as  part  of 
the  returns.  The  omission  so  to  provide  was  a  grave  error, 
and  one  to  be  corrected  by  the  legislature^  if  it  sees  fit.  I  do 
not  find  that  it  is  now  so  provided  in  the  law.  In  fact  the  law 
clearly  does  not  so  provide.  The  only  method  by  which  I  can 
see  that  the  law  could  be  construed  as  so  providing  is  to  hold 
that  it  ought  to  so  provide;  and  because  it  ought  to,  it  does. 
I  concede  that  it  ought  to.  But  I  am  not  yet  prepared  to  hold 
that  what  I  think  a  legislature  ought  to  do  I  shall  say  it  has 
done.  Holding  the  views  that  I  venture  to  entertain  as  to  the 
demurrer  to  the  answer,  I  see  no  occasion  to  express  any  opinion 
as  to  the  proceedings  in  the  case  subsequent  to  the  overruling 
of  that  demurrer. 
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DUNN,    Appellant,   t;.    CITY   OF   GREAT    FALLS, 
Respondent* 

[Babmittod  January  11, 1893.    Dedded  Jaaaary  28, 1898.] 

Oojuri'iTU'i'iowAL  Itkir^  Municipal  corparationa^  Bonds —Validity  vnder  Ad  of 
March  6, 1891 — The  Act  of  Maroh  6, 1891  (Sd  Bees.  Lawa,  p.  245),  authorizing 
oertain  incorporated  cities  to  incur  indebtedness  for  specific  purposes  by  the 
issuance  of  bonds  to  an  extent  not  exceeding  four  per  cent  of  their  assessed 
Talnation,  iostead  of  three  per  cent  as  limited  by  the  state  constitution  ({  6, 
art.  xiii.),  is  not  Toid  as  being  wholly  in  conflict  with  said  section  of  the  Oonsti* 
tution,  but  is  Toid  only  to  the  extent  of  such  repugnancy ;  and  therefore  bonds 
issued  by  a  city  under  such  act  are  valid  whore  the  amount  of  indebtedness  so 
incurred  is  less  than  three  per  cent  of  the  assessed  yaluation  of  such  city. 

Same— Act  void  in  part.  ^  Where  a  part  of  a  statute  is  unoonstitutional  that  fact 
does  not  authorise  the  courts  to  declare  the  remainder  Toid,  unless  the  pro- 
Tisions  are  so  connected  together  in  meaning  that  it  cannot  be  presumed  that 
the  legislature  would  haye  passed  the  one  without  the  other. 

Basob — GonatrucHon  of  conttihUional  provisioni, — Constitutional  provisions  as 
well  as  statutes  are  oonstrued  by  the  same  canons  .of  consu'uction.  {State  r. 
Kmney,  11  Mont  658,  cited.) 

Appeal  from  Eighth  Judioial  District,  Oounty  of  Oaacade. 

Action  to  enjoin  sale  and  delivery  of  city  bonds.  Tried  on 
agreed  case  before  Benton,  J.  Defendant  had  judgment  below. 
Affirmed. 

W.  O.  DowninQy  for  Appellant 

J.  B*  Leslie,  for  Respondent. 

Pembbrton,  C.  J. — This  is  an  appeal  from  the  judgment 
of  the  lower  court,  rendered  on  a  submission  on  an  agreed  state- 
ment of  facts,  under  and  in  pursuance  of  chapter  3,  section  468, 
division  1  of  the  Compiled  Statutes  of  Montana.  On  the  second 
Monday  of  April,  1892,  as  appears  from  the  agreed  statement 
of  facts,  an  election  was  regularly  held,  in  accordance  with  the 
statutes  of  the  state,  in  the  city  of  Great  Falls,  by  the  qualified 
voters  of  said  city,  to  determine  whether  or  not  the  city  council 
of  said  city  should  issue,  and  have  authority  to  issue  and  sell,  the 
bonds  of  said  city,  to  wit:  forty  thousand  dollars  of  said  bonds 
for  the  purpose  of  purchasing  lands  for  a  park,  to  be  owned  and 
used  by  said  city ;  thirty  thousand  dollars  of  said  bonds  for  the 
purpose  of  funding  the  outstanding  indebtedness  of  said  city; 
thirty  thousand  dollars  of  said  bonds  to  be  used  for  constructing 
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a  main  sewer  in  and  for  said  city — the  total  of  said  bonds  to 
aggregate  the  sum  of  one  hundred  thousand  dollars.  At  said 
election  the  bonds,  and  all  of  them,  were  voted  by  a  considerable 
majority  of  the  voters  of  said  city.  Under  the  authority  of  said 
election  all  of  said  bonds  were  issued  and  sold  by  said  city,  but 
Lave  not  been  delivered  to  the  purciiasers.  This  proceeding 
was  instituted  by  the  appellants,  who  were  plaintiSs  below,  to 
have  said  bonds  declared  invalid,  and  the  sale  and  delivery 
tliereof  perpetually  enjoined,  on  the  ground  that  the  law  under 
which  they  wc^re  issued  is  unconstitutional,  and  the  bonds  con- 
sequently  void.  The  court  below  held  tiiat  the  city  council  had 
the  legal  and  constitutional  authority  to  issue,  sell,  and  deliver 
said  bonds,  from  which  judgment  this  ap})eal  is  taken. 

It  is  conceded  that  the  election  held  in  said  city  on  Uie  propo- 
sition to  authorize  the  issuing  of  all  of  said  bonds,  the  issuing 
and  sale  thereof,  and  all  proceedings  had  and  thiugs  done  in 
relation  to  said  bonds,  were  had,  held,  and  done  under  and  in 
pursuance  of  an  act  to  enable  cities  and  towns  to  incur  indebted- 
ness, passed  by  the  legislative  assembly  of  the  state  of  Montana, 
approved  March  5,  1891,  and  acts  of  which  it  is  amendatory. 
Section  1  of  the  Act  of  1891,  aupray  is  as  follows: 

'^  Section  1  of  *An  act  to  amend  an  act  to  enable  cities  and 
towns  to  incur  indebtedness,'  approved  February  28,  1889,  is 
hereby  amended  so  as  to  read  as  follows : 

'^'Sec.  1.  That  any  incorporated  city  or  town  in  the  state  of 
Montana  having  an  assessed  valuation  of  eight  hundred  thou- 
sand dollars  or  over  is  hereby  authorized  to  submit  to  the  quali- 
fied electors  of  such  city  or  town  the  question  whether  coupon 
bonds  shall  be  issued  on  the  credit  of  buch  city  or  town  to  an 
amount  not  exceeding,  including  existing  indebtedness,  four  i>er 
cent  of  its  assessed  valuation,  for  the  purpose  of  funding  any 
or  all  existing  indebtedness,  constructing  waterworks,  public 
buildings,  street  grades,  bridges,  sewers,  or  other  public  im- 
provements.'*' 

In  the  enactment  of  this  law  the  legislative  assembly  seem- 
ingly overlooked  section  6,  article  ziii,  of  the  state  constitu- 
tion, which  is  as  follows : 

''No  city,  town,  township,  or  school  district  shall  be  allowed 
to  become  indebted  in  any  manner,  or  for  any  purpose,  to  an 
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amounty  ioolading  existing  indebtedDesSi  in  the  aggregate  exceed- 
ing three  (3)  per  centum  of  the  value  of  the  taxable  property 
therein,  to  be  ascertained  by  the  last  assessment  for  the  state  and 
county  taxes  previousKto  the  incurring  of  such  indebtedness ;  and 
all  bonds  and  obligations  in  excess  of  such  amount  given  by,  or 
on  behalf  of,  such  city,  town,  township,  or  school  district,  shall 
be  void." 

Counsel  for  appellant  claim  that  as  the  statute  under  which 
these  bonds  were  issued  permits  cities  of  the  class  therein  named 
to  incur  an  indebtedness  of  four  per  cent  of  its  assessed  valua- 
tion, including  existing  indebtedness,  wliereas  the  constitution, 
as  above  quoted,  limits  the  amount  of  indebtedness  such  cities 
may  incur  to  three  per  cent  of  its  assessed  valuation,  it  neces- 
sarily follows  that  the  whole  of  said  statute  is  void  by  reason 
of  its  being  in  conflict  with  said  section  of  the  constitution. 
Counsel  for  respondent  contend  that  there  is  much  of  value  and 
importance  in  said  statute  that  can  be  enforced,  and  ought  to 
be  enforced,  by  the  city  council,  in  order  to  properly  improve 
the  city,  and  enforce  and  execute  the  power  granted  to  the  city 
council ;  and  that  the  statute  is  only  unconstitutional  in  so  fieir 
as  it  provides  for  incurring  an  indebtedness  of  four  per  cent 
whereas  the  constitutional  limitation  of  the  indebtedness  is  three 
per  cent.  The  respondent  contends  that  the  only  repugnancy 
in  the  statute  to  the  constitution  is  the  rate  of  indebtedness  the 
city  can  incur;  tiiat  the  city,  by  issuing  and  disposing  of  these 
bonds,  will  not  incur  an  indebtedness  greater  than  allowed  by 
the  constitution;  that  the  city,  under  said  statute  with  the  four 
per  cent  stricken  out,  could  incur  this  indebtedness  without  vio- 
lating or  exceeding  the  constitutional  limit  of  three  per  cent, 
leaving  said  statute  intact  as  to  the  manner  of  proceeding  in 
the  exercise  of  authority  by  the  city  council  in  the  care  and 
necessary  improvement  of  the  city.  It  is  conceded  that  the 
assessed  valuation  of  the  property  included  within  the  city  limits 
of  the  city  of  Great  Falls  exceeds  seven  million  dollars;  that^ 
at  the  time  of  the  election  referred  t>  herein,  the  indebtedness 
of  said  city  was  about  thirty  thousand  dollars;  and  that  the 
indebtedness  of  said  city,  including  the  bonds  in  this  contro- 
versy, will  not  exceed  one  hundred  and  fifty  thousand  dollars^ 
which  is  considerably  below  the  constitutional  limit. 
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The  qaestion  before  this  court  for  adjudication  is  tliis :  la 
the  statute  of  the  state  of  Montana^  approved  March  5,  1891, 
under  which  the  bouds  in  controversy  were  issued,  wholly  in 
couflict  with  sectiou  6,  article  xiii,  of  the  constitution,  and 
void,  or  only  void  to  the  extent  of  said  apparent  repugnancy? 

Sutherland,  in  his  work  on  Statutory  Construction  (§  138), 
speaking  of  implied  repeals,  says:  '^ Subsequent  legislation  re- 
peals previous  inconsistent  legislation,  whether  it  expressly 
declares  such  repeal  or  not.  In  the  nature  of  things  it  would 
be  so,  not  only  on  the  theory  of  intention,  but  because  contra* 
dictions  cannot  stand  together.  The  intention  to  repeal,  how- 
ever, will  not  be  presumed,  nor  the  effect  of  repeal  admitted, 
unless  the  inconsistency  is  unavoidable,  and  only  to  the  extent 
of  the  repugnance.    Implied  repeals  are  not  favored.'^ 

Judge  Cooley,  in  his  work  on  Constitutional  Limitations, 
speaking  of  statutes  unconstitutional  in  part,  says:  '^It  will 
sometimes  be  found  that  an  act  of  the  legislature  is  opposed  in 
some  of  its  provisions  to  the  constitution,  while  others,  stand- 
ing by  themselves,  would  be  unobjectionable.  So,  the  forms  ob- 
served in  passing  it  may  be  sufficient  for  some  of  the  purposes 
sought  to  be  accomplished  by  it,  but  insufficient  for  others.  In 
any  such  case  the  portion  which  conflicts  with  the  constitution, 
or  in  r^ard  to  which  the  necessary  conditions  have  not  been 
observed,  must  be  treated  as  a  nullity.  Whether  the  other 
parts  of  the  statute  must  also  be  adjudged  void  because  of  the 
association  must  depend  upon  a  consideration  of  the  object  of 
the  law,  and  in  what  manner  and  to  what  extent  the  unconsti- 
tutional portion  affects  the  remainder.  A  statute,  it  has  been 
said,  is  judicially  held  to  be  unconstitutional,  because  it  is  not 
within  the  scope  of  legislative  authority;  it  may  either  propose 
to  accomplish  something  prohibited  by  the  constitution,  or  to 
accomplish  some  lawful,  and  even  laudable,  object,  by  means 
repugnant  to  the  constitution  of  the  United  States  or  of  the 
state.  A  statute  may  contain  some  such  provisions,  and  yet 
the  same  act,  having  received  the  sanction  of  all  branches  of 
the  legislature,  and  being  in  the  form  of  law,  may  contain  other 
useful  and  salutary  provisions,  not  obnoxious  to  any  just  con- 
stitutional exception.  It  would  be  inconsistent  with  all  just 
principles  of  constitutional  law  to  adjudge  these  enactments 
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void  because  they  are  associated  in  the  same  act^  but  not  con- 
uecied  with  or  dependent  on  others  which  are  uucoustitutional. 
Where,  therefore,  a  part  of  a  statute  is  uncoustitutioual,  that 
fact  does  not  authorize  the  courts  to  declare  tlie  remainder  void 
also,  uuless  all  the  provisions  are  connected  in  subject  matter, 
depending  on  each  other,  operating  together  for  the  same  pur- 
pose, or  otherwise  so  connected  together  in  meaning  that  it 
cannot  be  presumed  the  legislature  would  have  passed  the  one 
without  the  other.  The  constitutional  and  unconstitutional 
provisions  may  even  be  contained  in  the  same  section,  and  yet 
be  perfectly  distinct  and  separable,  so  that  the  first  may  stand, 
though  the  last  fall.  The  point  is  not  whether  they  are  con- 
tained in  the  same  section,  for  the  distribution  into  sections  is 
purely  artificial;  but  whether  they  are  essentially  and  insepara- 
bly connected  in  substance.  If,  when  the  unconstitutional  por- 
tion is  stricken  out,  that  which  remains  is  complete  in  itself, 
and  capable  of  being  executed  in  accordance  with  the  apparent 
legislative  intent,  wholly  independent  of  that  which  was  re- 
jected, it  must  be  sustained."  (5th  ed.,  p.  211.)  And  also,  as 
to  the  duty  of  the  court  to  uphold  a  statute  when  the  conflict  is 
not  absolute,  the  same  author  says:  "The  duty  of  the  court  to 
uphold  a  statute  when  the  conflict  between  it  and  the  constitu- 
tion is  not  clear,  and  the  implicatiou  which  must  always  exist 
that  no  violation  has  been  intended  by  the  l^islature,  may 
require  it  in  some  cases,  where  the  meaning  of  the  constitution 
is  not  in  doubt,  to  lean  in  favor  of  such  a  construction  of  the 
statute  as  might  not  at  first  seem  most  obvious  and  natural ; 
for,  as  a  conflict  between  the  statute  and  constitution  is  not  to 
be  implied,  it  would  seem  to  follow,  where  the  meaning  of  the 
constitution  is  clear,  that  the  court,  if  possible,  must  give  the 
statute  such  a  construction  as  will  enable  it  to  have  eflecU 
This  is  only  saying,  in  another  form  of  words,  that  the  court 
must  construe  the  statute  in  accordance  with  the  legislative 
intent:  since  it  is  always  to  be  presumed  the  legislature  de- 
signed the  statute  to  take  effect,  and  not  to  be  a  nullity."  (5th 
ed.,  p.  220.  And  see  Newland  v.  Marshy  19  UK  376;  Dow  v. 
NorriSy  4  N.  H.  16;  17  Am.  Dec.  400.) 

In  People  v.  SupervisorSy  17  N.  Y.  235,  241,  Harris,  J., 
delivering  the  opinion  of  the  Court  of  Appeals,  says:  "A  legis- 
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lative  act  is  not  to  be  declared  void  upon  a  mere  conflict  between 
the  I^islative  and  the  judicial  power.  Before  proceeding  to 
annul  by  judicial  sentence  what  has  been  enacted  bj  the  law- 
making power,  it  should  clearly  appear  that  the  act  cannot  be 
supported  by  any  reasonable  intendment  or  allowable  presump- 
tion/' Commenting  on  this  decision,  Judge  Cooley  says :  ''And 
this,  after  all,  is  only  the  application  of  the  familiar  rule  that 
in  the  exposition  of  a  statute  it  is  the  duty  of  the  court  to  seek 
to  ascertain  and  carry  out  the  intention  of  the  legislature  in  its 
enactment,  and  to  give  full  effect  to  such  intention;  and  they 
are  bound  so  to  construe  the  statute,  if  practicable,  as  to  give 
it  force  and  validity,  rather  than  to  avoid  it  or  render  it  nuga- 
tory.'' (5th  ed.,  pp.  221,  222.)  In  Fabbri  v.  Murphy,  95  U.  S. 
196,  Mr.  Justice  Clifford,  speaking  for  the  court,  says :  '*  Bepeal 
by  implication,  upon  the  ground  that  the  subsequent  provision 
upon  the  same  subject  is  repugnant,  is  not  favored  in  any  case." 
In  Wood  V.  United  SlcUesr,  16  Peters,  342,  it  is  held  'Hhat  there 
must  be  a  positive  repugnancy  between  the  provisions  of  the 
new  law  and  the  old,  to  work  a  repeal  by  implication,  and  even 
then  the  old  law  is  only  repealed  to  tlie  extent  of  such  repug- 
nance." The  same  doctrine  is  asserted  in  Henderson's  Tobacco, 
11  Wall.  662;  also  in  Evans  v.  Job,  8  Nev.  322;  SicUe  v.  Swift, 
11  Nev.  128;  Attomey- General  v.  Amos,  60  Mich.  372.  In 
the  rules  and  law  relating  to  repeal  the  same  canons  of  con- 
struction apply  equally  to  constitution  and  statutes.  {State  v. 
Macon  Comity  Court,  41  Mo.  558;  State  v.  Kenney,  11  Mont 
553.)  In  People  v.  Potter,  47  N.  Y.  375,  Folger,  J.,  says: 
^'The  established  canons  of  construction  applicable  to  statutes, 
to  wit:  that  the  intent  of  the  lawmaker  is  to  be  sought  for,  and, 
when  discovered,  is  to  prevail  over  the  literal  meaning  of  the 
words  of  any  part  of  the  law,  and  that  this  intent  is  to  be  dis- 
covered, not  alone  by  considering  the  words  of  any  part,  but  by 
ascertaining  the  general  purposes  of  the  whole,  aud  by  consider- 
ing the  evil  which  existed  calling  for  the  new  enactment,  and 
the  remedy  which  was  sought  to  be  applied,  apply  as  well  to 
the  construction  of  a  constitution  as  to  that  of  a  statute  law. 
A  constitution  is  also  to  be  held  as  prepared  and  adopted  in 
reference  to  existing  statutory  laws,  upon  the  provisions  of 
which^  in  detail,  it  must  depend  to  be  set  in  practical  operation." 
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From  a  oonsideratioa  of  the  authorities  cited  we  are  of  opinion 
that  the  statute  of  the  state  of  Montaua^  approved  March  5, 1891, 
is  only  repugnant  to  and  in  conflict  with  section  6,  article  ziii, 
of  the  constitution  of  tlie  state  in  so  far  as  it  fixes  the  amount 
of  indebtedness  the  city  of  Great  Falls  might  incur  at  four  per 
cent  of  the  assessed  valuation  of  the  property  included  within 
the  city  limits^  instead  of  three  per  cent  as  limited  by  said  sec- 
tion of  the  constitution;  that  said  section  of  the  statute  is  not 
wholly  in  conflict  with  said  section  of  the  constitution,  but 
only  to  the  extent  of  the  repugnancy  above  stated;  that  the  city 
council  of  the  city  of  Great  Falls  did  not  exceed  its  l^al  or 
constitutional  authority  or  power  by  creating  the  debt  in  the 
manner  set  forth  in  the  agreed  statement  of  facts  herein,  or  in 
the  issue  and  sale  of  the  bonds  complained  of  by  appellant, 
such  debt  being  within  the  constitutional  limit  of  three  per  cent. 
Jurisdiction  of  this  case  is  entertained  for  the  sole  purpose  of 
construing  the  question  of  the  conflict  between  the  statute  men- 
tioned herein  and  the  constitution  of  the  state,  and  not  with 
any  purpose  of  passing  judicially  upon  the  real  or  agreed  facts 
of  the  controversy. 

Judgment  of  the  lower  court  is  affirmed.' 

Jiffimnedm 

Habwood,  J.^  and  De  Witt,  J.,  concur. 


KLEINSCHMIDT,  Respondent,  t;.  KLEINSCHMIDT, 

Appellant. 

[Babmitted  July  26, 1892.    Beoidad  JMiaary  80, 1S98.] 

PLUDimi  AHD  Paoon^  Variance  ^DOft  evidenced  by  note,  ^k  promiflsory  note 
is  not  itself  the  payment  of  a  debt,  bat  is  the  written  eyidenoe  of  the  debt,  and 
therefore,  in  an  action  to  recover  money  due  on  a  non-negotiable  instrament, 
where  the  answer  ayerred  facts  showing  an  indebtedness  from  plaintiffs  assignor 
to  defendant  for  money  loaned,  the  fiu>t  that  snoh  indebtedness  was  proved  to 
be  cYidenoed  by  a  note  does  not  create  a  yarianoe  between  the  pleadings  and 
proof. 

Appeal  from  JFlrd  Judicial  Disirid,  Lewis  and  Clarke  OoufUym 

Action  on  contract.    The  cause  was  tried  before  HunTj  J« 
Plaintiff  had  judgment  below.    Beversed, 
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Statement  of  &ct8  prepared  by  the  judge  delivering  the 
opinion. 

In  Deoember,  1886|  the  defendant,  Albert  Kleinschmidt,  and 
one  Henry  Klein  were  interested  in  a  contract  for  the  construc- 
tion of  the  Helena,  Boulder  Valley  and  Butte  Railroad.  Each 
of  said  persons  owned  one  sixth  of  that  contract.  On  December 
3, 1886,  said  Kleinschmidt  and  Klein  sold  to  J.  W.  Buskett  the 
one-eighth  interest  of  the  net  profits  to  be  realized  by  them  from 
said  railroad  contract.  For  that  one-eighth  interest  Buskett 
delivered  to  them  10,000  shares  of  stock  in  the  Boulder  Min- 
ing and  Reduction  Company.  This  transaction  was  evidenced 
by  a  writing,  of  which  the  following  is  a  copy: 

"Helena,  M.  T.,  December  3, 1886. 
"For  and  in  consideration  of  (10,000)  ten  thousand  shares  of 
the  Boulder  Mining  and  Reduction  Company  stock,  delivered 
to  us  by  J.  W.  Buskett,  we  agree  to  pay  over  to  him  all  of  the 
(^)  one-eighth  net  profits  realized  by  us  out  of  a  contract  in 
which  we  are  interested,  in  building  thirty  miles  of  the  Helena, 
Boulder  Valley  and  Butte  Railroad.  Said  net  profits  shall  be 
paid  by  us  to  J.  W.  Buskett  immediately  after  we  receive  our 
share,  which  is  (^)  one-sixth  each.  J.  W.  Buskett  shall  not 
advance  any  funds  whatsoever  to  prosecute  the  construction  of 
the  railroad  named. 

[signed]        "Albert  Kleinschmidt. 
"Hbney  Klein/' 

The  stock  was  delivered  by  Buskett  to  Kleinschmidt  and 
Klein,  and  the  writing  above  set  forth  was  signed  and  delivered 
by  Elleinschmidt  and  Klein  to  said  Buskett.  On  April  22, 
1887,  said  Buskett,  for  a  valuable  consideration,  transferred  and 
delivered  to  the  plaintiff,  T.  H.  Kleinschmidt,  his  right,  title, 
and  interest  in  the  said  contract,  and  the  profits  therein  men- 
tioned. On  October  22,  1888,  these  profits  mentioned  were 
ascertained  and  paid  to  Albert  Kleinschmidt  and  Henry  Klein ; 
and  said  Henry  Klein  paid  to  T.  H.  Kleinschmidt,  as  his  share, 
the  sum  of  $2,997.98.  The  plaintiff  sues  Albert  Kleinschmidt 
for  an  equal  amount,  to  wit,  $2,997.98,  which  Albert  Klein* 
0chmidt  has  not  paid  to  plaintiff. 

The  substantial  contention  in  the  case  was  as  follows:  The 
Vol..  xm.— 6. 
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defendant's  answer  alleges  ''that  after  the  making  of  such  memo- 
randum [that  is.  to  saji  the  agreement  transferring  the  one- 
eighth  interest  from  Albert  Kleinschmidt  to  Buskett],  on  or 
about  the  fifth  day  of  January,  1887/'  a  certain  other  trans- 
action took  place.     That  transaction,  as  defendant  alleges  it  in 
Iiis  answer,  was  that  Buskett  requested  the  loan  of  $1,350  from 
defendant,  Albert  Kleinschmidt,  to  purchase  more  stock  in  the 
above-mentioned  Boulder  Mining  and   Reduction  Com[)auy ; 
that  Albert  Kleinschmidt  advanced  said  money  to  Buskett,  and 
Buskett  agreed  with  Kleinschmidt  that  Kleinschmidt  should 
retain  out  of  Buskett's  share  of  the  net  profits  from  the  railroad 
contract  enough  of  said  net  profits  to  pay  Kleinschmidt  the 
advance  of  $1,350,  with  interest  at  12  per  cent  per  annum;  and 
that  Buskett  hypothecated  said  stock  so  purchased  to  Albert 
Kleinschmidt,  as  additional  security  for  the  payment  of  said 
$1,350.     The  answer  further  states  that  Buskett's  share  of  said 
profits  in  the  railroad  contract  was  $2,947.76,  which  A.  Klein- 
schmidt retained  and  still  retains,  for  the  purpose  of  paying  the 
obligation  of  $1,350,  with  interest,  as  aforesaid,  which  is  still 
due  and  unpaid.     The  plaintifi^  filed  a  replication  in  which  he 
states  that  the  $1,350  indebtedness  was  not  an  open  account,  but 
was  u{)ou  a  promissory  note,  which  was  not  due  or  payable  until 
after  April  22, 1887.     The  answer  sets  up  said  matter  of  $1,350 
as  a  debt  from  Buskett  to  Kleinschmidt.     It  does  not  describe 
that  debt  as  being  evidenced  by  note.     Upon  the  trial  of  the  case 
it  was  developed,  in  evidence,  that  on  January  5,  1887,  Buskett 
gave  to  Kleinschmidt  his  note  for  $1,350,  with  interest  at  one 
per  cent  a  month,  for  the  $1,350  received  from  Kleinschmidt  to 
purchase  the  said  shares  of  stock  described.     The  plaintiff  moved 
to  strike  out  all  of  the  testimony  relating  to  the  debt  of  Buskett 
to  Albert  Kleinschmidt,  for  the  reason  that  it  appeared  that 
there  was  a  written  instrument  explaining  and  giving  the  terms 
and  conditions  of  the  loan — that  is,  a  promissory  note — which 
cannot  be  explained,  varied  or  diminished  by  oral  testimony, 
and  that  this  indebtedness  appears  to  have  been  in  the  form  of 
a  note,  and  not  a  bare  loan  or  open  account  of  indebtedness,  as 
alleged  in  the  answer  as  new  matter,  and  therefore  is  a  variance 
between  the  pleadings  and  the  proof.     The  court  then  makes 
the  following  ruling :  ''That  motion  is  sustained,  on  the  ground 
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that  there  is  a  material  variance  between  the  pleadings  and  the 
proof/'  Following  this  ruling,  defendant's  counsel  asked  a 
series  of  questions  in  reference  to  the  note,  and  the  alleged  in- 
debtedness from  Buskett  to  Kleinschmidt,  all  of  which  questions 
were  excluded  by  the  court.  In  this  connection  the  court  re- 
fused to  allow  defendant  to  prove  whether  the  indebtedness  of 
Buskett  to  Albert  Kleinschmidt  had  been  paid.  The  court,  hy 
its  action,  excluded  from  the  case,  and  from  the  consideration 
of  the  jury,  all  evidence  in  reference  to  the  indebtedness  of 
$1,350  by  Buskett  to  Kleinschmidt.  Defendant's  defense  or 
counterclaim  being  out  of  the  way,  verdict  and  judgment  were 
for  plaintiff  for  the  full  amount  claimed.  A  motion  for  new 
trial  was  made  by  the  defendant,  which  was  denied,  and  from 
this  order  and  the  judgment  he  appeals. 

CuUeUy  Sanders  &  SheUony  and  Henry  C.  Smithy  for  Appellant. 

If  the  debtor  gives  his  own  note  for  a  debt,  it  will  not  be  an 
absolute  payment  unless  it  is  taken  as  such  by  agreement  of  the 
parties.  {Knox  v.  Oerliauser^  3  Mont.  267;  3  Randolph  on 
Commercial  Paper,  §  1509  et  seq.)  If  the  new  promise  is 
executory  and  not  binding,  it  is  no  satisfaction  until  it  be  exe- 
cuted. If  it  be  a  binding  promise  for  a  new  consideration  pay- 
able at  a  future  date  certain,  then  the  original  right  of  action  is 
8U8i)euded  until  that  day  comes,  and  if  the  promise  is  not  then 
duly  performed  this  right  revives  and  the  promisee  has  the  elec- 
tion to  sue  on  the  original  cause  of  action  or  on  the  new 
promise.  (2  Parsons  on  Contracts,  §  196;  Brewster  v.  Bours, 
8  Cal.  506;  Puchford  v.  Maxwell,  6  T.  R.  52;  Gumming  v. 
HaxMej/j  8  Johns.  202;  Putnam  v.  Lewis,  8  Johns.  389;  John* 
son  V.  Weed,  9  Johns.  310;  Porter  v.  TalooU,  1  Co  wen,  359; 
Haymond  v.  Merchant,  3  Cowen,  147;  Hughes  v.  Wheeler,  8 
Cowen,  77;  OlcoU  v.  Bathbone,  5  Wend.  490;  Beed  v.  Van 
Ostrand,  1  Wend.  424;  19  Am.  Deo.  529.)  When  the  note 
of  the  debtor  is  taken  and  not  paid  at  maturity,  the  creditor 
ought  to  bring  suit  upon  the  original  consideration.  (3  Ran- 
dolph on  Commercial  Paper,  §  1581;  Porter  y»  TalooU,  1  Cowen, 
359;  Clark  v.  Young,  1  Cranch,  181;  Cliflcm  v.  Litchfield,  106 
Mass.  34;  3  Randolph  on  Commercial  Paper,  §  1674  et  seq.; 
Byles  on  Bills,  230;  2  Parsons  on  Contracts,  436.) 
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Toole  &  Wallace^  for  Respondeut. 

De  Witt,  J.— Oq  December  3,  1886,  Albert  Kleinschmidt 
transferred  absolutely  to  John  W.  Buskett  one-eigbth  of  bis 
(Kleinschmidt's)  interest  in  the  profits  arising  from  the  con- 
struction of  the  Helena,  Boulder  Valley  and  Butte  Railroad. 
This  was  for  a  consideration  delivered  by  Buskett,  and  received 
by  Kleinschmidt.  The  transaction  was  evidenced  by  a  writing 
signed  by  Kleinschmidt,  and  delivered  to  Buskett.  Defendant 
proved  that  the  loan  of  $1,350  was  on  January  5,  1887,  and 
that  for  this  loan  Buskett  gave  him  a  promissory  note,  at  ninety 
days,  which  had  been  renewed  by  Buskett,  and  negotiated  by 
Kleinschmidt^  in  1887.  The  court  refused  to  allow  defend- 
ant to  prove  whether  the  debt  had  been  paid.  Now,  in  this 
condition  of  affairs,  on  April  22,  1887,  T.  H.  Kleinschmidt, 
plaintiff,  buys  from  Buskett,  for  a  valuable  consideration,  his 
one-eighth  interest.  Afterwards,  and  on  October  22,  1888,  the 
money  for  Buskett's  one-eighth  interest'  in  the  contract  comes 
into  the  hands  of  Albert  Kleinschmidt,  along  with  Klein- 
Bchmidt^s  own  profits,  which  he  had  not  transferred.  Now 
T.  H.  Kleinschmidt  is  in  court  demanding  from  Albert  Klein- 
schmidt that  he  (Albert  Kleinschmidt)  deliver  to  him  that 
which  he  (T.  H.  Kleinschmidt)  bought  from  Buskett.  Albert 
Kleinschmidt  declines  to  deliver  these  profits  to  T.  H.  Klein- 
schmidt, and  says  that  he  holds  them  as  security  for  the  pay- 
ment of  said  $1,350,  and  interest  at  twelve  per  cent  per  annum 
since  January  5,  1887.  The  position  of  Albert  Kleinschmidt 
seems  to  be  that  he  claims  that  these  alleged  facts  are  an  abso- 
lute defense  to  the  action  of  plaintiff.  But  whether  a  defense 
or  a  counterclaim  or  a  setoff,  it  does  not  here  seem  necessary 
to  determine,  as  will  appear  below. 

The  writing  of  December  3,  1886,  by  which  Albert  Klein- 
schmidt and  Henry  Klein  transferred  the  one-eighth  interest  in 
the  profits  to  John  W.  Buskett,  was  not  a  negotiable  instru- 
ment. Therefore,  when  Buskett  transferred  his  interest  so 
obtained  in  these  profits  to  T.  H.  Kleinschmidt  the  latter  took 
the  same  subject  to  the  provisions  of  section  5  of  the  Code  of 
Civil  Procedure,  which  is  as  follows:  ^^In  the  case  of  an  assign- 
ment of  a  thing  in  action,  the  action  by  the  assignee  shall  be 
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without  prejadice  to  anj  setoff  or  other  defense  existing  at  the 
time  of,  or  before,  notice  of  the  assignment;  but  this  section 
shall  not  apply  to  a  negotiable  promissory  note  or  bill  of  ez- 
change,  transferred  in  good  faith,  and  upon  good  consideration 
before  due/'  Therefore,  under  this  statute,  if  Buskett  was 
indebted  to  Albert  Kleinschmidt  when  he,  Buskett,  transferre<l 
the  one-eighth  profits  to  T.  H.  Kleinschmidt,  then  Albert 
Kleinschmidt  could  plead  against  T.  H.  Kleinschmidt  said 
debt,  as  a  defense  or  Setoff,  as  the  case  might  be,  in  an 
action  by  T.  H.  Kleinschmidt  on  the  assigned  Buskett  claim. 
Therefore,  the  $1,350  debt  of  Buskett  to  Albert  Kleinschmidt 
was  proper  matter  in  the  answer,  and  was  good,  against  T.  H. 
Kleinschmidt,  unless  Albert  Kleinschmidt  had  estopped  him- 
self from  setting  it  up.  Such  estoppel  was  pleaded — whether 
well  or  not,  need  not  be  said — in  the  replication,  but  that 
point  was  not  reached  in  the  case,  as  will  appear  below.  The 
court  struck  out  the  evidence  as  to  this  $1,350  debt.  This  was 
on  the  ground  of  a  variance  between  the  allegations  of  the 
answer  and  the  proof.  The  answer  stated  that  Buskett  re- 
quested the  loan  of  $1,350,  and  Albert  Kleinschmidt  advanced 
that  amount  to  him.  The  proof  showed  that  Buskett  had  given 
Albert  Kleinschmidt  a  note  for  the  amount.  It  did  not  appear 
that  the  note  had  been  paid.  It  appeared  that  the  note  had 
been  renewed,  but  it  did  not  appear  that  the  debt  evidenced  by 
the  note  had  been  paid,  and  the  court  declined  to  hear  evidence 
as  to  whether  it  had.  A  promissory  note  is  not  itself  the  pay- 
ment of  a  debt.  It  is  the  written  evideuce  of  the  debt.  If  the 
answer  pleads  the  fact  of  an  indebtedness,  and  it  appears  in 
proof  that  the  indebtedness  is  evidenced  by  a  note,  the  fact  is 
then  in  proof  that  the  debt  exists.  It  is  that  fact  that  was 
alleged.  A  debt  was  alleged.  A  debt  was  proved.  We  do 
not  understand  that  there  was  a  variance.  Therefore  the  court 
erred  in  eliminating  the  testimony  of  Buskett's  indebtedness  to 
Albert  Kleinschmidt,  on  the  ground  upon  which  the  motion 
was  made,  viz.,  a  variance.  Such  is  the  point  before  us  on  the 
appeal,  and  the  views  just  expressed  are  decisive. 

Respondent  urges  some  other  points  upon  which  he  contends 
that  his  judgment  should  be  sustained,  notwithstanding  the 
error  above  discussed.     But  those  matters  which  he  presents 
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for  our  consideration  were  not  reached  in  the  case,  nor  were 
they  before  the  lower  court  For  example,  he  contends  that 
defendant  was  e8topi)ed  to  set  up  the  Buske(t  debt  But  such 
matter  was  for  a  replication  by  plea,  and  for  rebuttal  in  proof. 
But  defendant's  matter  in  the  answer  as  to  the  Buskett  debt 
being  swept  out  of  the  case,  the  trial  never  reached  the  point 
of  rebuttal.  Nothing  was  offered  to  rebut  that  which  in  Uie 
defense  had  been  put  out  of  the  case  by  the  ruling  of  the  court 
upon  the  question  of  variance.  Ou  which  ruling,  as  above 
observed,  the  judgment  and  order  denying  the  new  trial  must 
be  reversed. 

ReverjBed. 
P£MBEBTON,  C.  3.,  and  Habwood,  J.,  concur. 
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HOSKINS,  Appellant,  v.  WHITE  et  al.,  Respondents. 

[Argued,  Jane  24. 1892.    Decided  January  80, 1898.] 

VAJBUXi—AUaohment  bond, —In  an  action  upon  an  attachment  bond,  wliich  wa« 
signed  only  by  tho  Buretiea,  the  plalntifb  in  the  attachment  suit  are  parties  hav- 
ing an  interest  in  the  oontroyersy  adyerse  to  the  plaintiif,  and  therefore  may 
be  properly  Joined  with  the  sureties  as  parties  defendant  {Mcintosh  t.  Burst, 
6  Mont.  287;  Pierse  y.  Miles,  5  Mont.  649,  cited.) 

Ihfakot  or  Plazntxfv — Appointment  of  gtiardian— Amendment,  —•  Where  it  is  dis- 
doeed  by  proof  upon  ttie  trial  of  a  cause  that  the  plaintiff  is  a  minor  and  th^ 
complaint  is  then  amended  to  show  the  minority  and  emancipation  of  plaintiif, 
it  is  error  for  the  court  to  sustain  a  demurrer  to  the  complaint  on  the  ground 
of  want  of  legal  capacity  to  sue,  but  the  court,  upon  the  suggestion  of  plain- 
tiff's minority,  should  clothe  liim  with  capacity  to  sue  by  the  appointment  of  a 
guardian,  and  allow  amendment  of  his  complaint  by  inserting  the  name  of  such 
guardian. 

^MK— Emancipation  of  in/an/.— The  emancipation  of  a  minor  by  his  parents 
does  not  clothe  him  with  capacity  to  sue  in  his  own  name  without  the  appoint- 
ment of  a  guardian. 

Appeal  from  Sixth  Judicial  Disbict,  Park  County. 

Action  for  wrongful  attachment.  Judgment  was  rendered 
for  defendants  below  by  Henry,  J.    Beversed. 

K  P.  Cadwdl^  for  Appellant. 

White  and  Piatt  were  proper  parties  defendant  (Code  Civ. 
Proc.  §  182;  Hawe's  Parties  to  Actions,  §  97;  2  Mont.  429; 
Mcintosh  V.  Hurdf  6  Mont,  287;  Pierae  v.  NUes^  6  Mont.  649), 
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although  the  form  of  plaintiff's  action  should  have  been  by  a 
guardian  or  bis  next  friend,  he  did  not  so  sue  the  defendantSi 
neither  was  he  so  sued  by  the  defendants.  White  and  Piatt, 
hence  they  must  be  deemed  to  have  joined  issue  on  his  com- 
plaint and  thus  waived  the  form  of  the  action,  (Waiters 
Actions  and  Defenses,  p.  75;  Boobier  v.  Boobier^  39  Me. 
406";  Davies  v.  Turton,  13  Wis,  185;  Drago  v.  MosOy  I  Spear, 
212;  40  Am.  Dec.  592;  Moke  v.  Fellman,  17  Tex.  367;  67 
Am.  Dec.  656;  Person  v.  Chase,  37  Vt.  647:  88  Am.  Dec 
€30;  Taunton  v.  PlymouOi,  15  Mass.  203;  Vent  v.  Osgood,  19 
Pick.  572;  Sweet  v.  TuiUe,  14  N.  Y.  465;  Fellows  v.  Niver,  18 
Wend.  563;  Scliemerhoim  v.  Jenkins,  7  Joims.  373;  Palmer  v. 
Davis,  28  N.  Y.  242;  Mor7'ell  v.  Morgan,  65  Cal.  576;  Wedd  v. 
Herman,  59  Cal.  507;  MiUs  v.  Bland,  76  111.  381;  1  Chitty  on 
Pleading,  p.  436.)  The  defendants  White  and  Piatt  must  be 
barred  from  now  insisting  on  that  which  has  at  all  times  been 
waived^  from  being  so  inconsistent  with  their  former  position 
sa  to  insist  on  that  which,  if  insisted  on  before,  would  have 
invalidated  their  own  procedure.  (Bigelow  on  Estoppel,  567, 
668, 601, 604;  Bates  v.  Ball,  72  111.  108;  Herman  on  Estop[)e], 
§§  816-20,  449.) 

Word,  Smith,  &  Word,  for  Respondents. 

Harwood,  J. — Plaintiff  brought  this  action  to  recover  dam- 
ages for  the  alleged  wrongful  attachment  of  his  goods  in  a 
former  suit  prosecuted  against  him  by  respondents,  F.  A. 
White  and  J.  L.  Piatt,  Jr.  To  obtain  the  attachment  in  tlie 
former  suit,  White  and  Piatt  procured  and  filed  the  undertak- 
ing required  by  statute,  executed  by  D.  O'Shea  and  William 
O'Connor,  as  sureties,  but  such  undertaking  was  not  signed  by 
the  attaching  creditors,  White  and  Piatt.  In  that  suit  it 
appears  Hoskins  prevailed,  and  the  attachment  on  his  goods 
was  dissolved.  Now  he  prosecutes  this  action  against  White 
and  Piatt,  and  their  sureties,  O'Shea  and  O'Connor,  all  joined 
as  defendants  herein,  to  recover  damages  for  said  wrongful 
attachment. 

The  first  question  presented  on  this  appeal  is  whether  the 
district  court  erred  in  sustaining  the  demurrer  interposed  by 
defendants  White  and  Piatt,  on  the  ground  that  they  were 
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improperly  joined  with  O'SIiea  and  O'Connor  as  defendants  in 
this  action.  The  tendency  of  the  Montana  decisions  appears 
to  be  to  the  effect  that  the  sureties  in  sach  an  undertaking,  and 
the  principal  on  whose  behalf  it  was  executed,  may  be  proceeded 
against  in  the  same  action  for  the  damage  sustained.  {MeLUoJk 
V.  Hurst,  6  Mont.  287;  Pierae  v.  MUea,  5  Mont.  549.  See, 
also,  Jennings  v.  Jonier,  1  Cold.  645.)  It  ought  to  be  so  held 
on  principle.  The  subject  of  the  action  is  the  damage  oom-» 
mitted  by  the  wrongful  attachment.  The  principal  and  sure- 
ties are  all  liable  for  one  and  th«  same  thing,  to  the  amount  for 
which  the  undertaking  provides.  {Wibaux  v.  Grinnell  Live 
Stock  Co.,  9  Mont.  154.)  If  A,  in  writing,  guarantees  that 
B  will  pay  his  own  grocery  bill,  would  it  be  contended  that 
A  and  B  could  not  be  sued  together  in  the  same  action  for 
that  debt?  Although  B  did  not  sign  the  guaranty  to  pay  his 
own  debt,  both  are  liable  for  the  bill — one  as  primary  debtor, 
and  the  other  as  surety  or  guarantor.  Here,  in  the  action  at 
bar.  White  and  Piatt  and  O'Shea  and  O'Connor  are  all  liable  for 
one  and  the  same  damage,  committed  by  the  wrongful  attach- 
ment— White  and  Piatt  primarily,  and  O'Shea  and  O'Connor 
as  sureties.  The  latter  have  guaranteed,  as  evidenced  by  tlie 
written  undertaking,  that  White  and  Piatt  will  pay  such  dam- 


In  Pinney  v.  Hershfidd,  1  Mont.  367  (an  action  to  recover 
damages  for  wrongful  attachment),  it  was  held  that  ^^a  de- 
mand on  the  principal  debtor,  and  a  failure  on  his  part  to  do 
that  which  he  is  bound  to  do,  are  requisite  to  found  any  claim 
against  the  guarantor.  (2  Parsons  on  Contracts,  29.)"  In  the 
case  at  bar  the  condition  of  the  undertaking  is  that  the  under- 
signed  sureties,  'Mn  consideration  of  the  premises  and  of  the 
issuing  of  said  attachment,  do  jointly  and  severally  undertake^ 
in  the  sum  of  twelve  hundred  and  seventy  dollars,  and  prom- 
ise, to  the  effect  that  if  the  defendant  recover  judgment  in  said 
action,  or  if  the  attachment  be  dismissed,  the  plaintiff  will  pay 
all  costs  that  may  be  awarded  to  the  said  defendant,  and  all 
damages  he  may  sustain  by  reason  of  the  attachment.'^  Section 
16  of  the  Code  of  Civil  Procedure  provides  that  "any  person 
may  be  made  defendant  who  has  or  claims  an  interest  in  the 
controversy  adverse  to  the  plaintiff.*'  Is  not  the  principal  who 
caused  the  attachment,  and  whom  the  sureties  guaranteed  would 
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f 
paj  the  damage^  a  party  in  iDterest,  adverse  to  the  plaintiff? 
He  is  bound  to  reimburse  the  sureties  for  whatever  they  are 
compelled  to  pay  on  his  behalf  in  the  premises.  The  statute 
provides  that  where  ^^one  or  more  of  the  defendants  against 
whom  the  judgment  is  to  be  rendered  are  principal  debtors,  and 
others  of  the  said  defendants  are  sureties  of  such  principal 
debtor  or  debtors,  the  court  may  order  the  judgment  so  to  state; 
and,  upon  the  issuance  of  an  execution  upon  such  judgment,  it 
shall  direct  the  slieriff  to  msike  the  amount  due  thereon  out  of 
the  goods  and  chattels,  lands  and  tenements,  of  the  principal 
debtor  or  debtors,  or,  if  sufficient  thereof  cannot  be  found 
within  his  county  to  satisfy  the  same,  then  that  he  levy  and 
make  the  same  out  of  the  property,  personal  or  real,  of  the 
judgment  debtor  who  was  surety/'  (Comp.  Stats.,  div.  5,  § 
1293.) 

Respondents'  counsel  contend  that  there  can  be  no  implied 
parties  to  the  obligation  sued  on.  True  enough,  but  the  obli- 
gation sued  on  should  not  be  confounded  with  the  evidence  by 
which  defendants  became  parties  to  that  obligation.  The  obli- 
gation, resting  upon  all  these  defendants  alike,  is  to  compen- 
sate for  the  damage  resulting  from  said  wrongful  attachment. 
That  damage  is  the  cause  of  action.  The  obligation  to  answer 
therefor  rests  upon  several  parties.  White  and  Piatt  are  pri- 
marily bound  therefor,  beicause  of  the  obligation  imposed  by 
law  to  answer  for  a  damage  directly  caused  by  their  unlawful 
act  in  suing  out  the  attachment.  They  are  the  principal  parties^ 
charged  therewith  by  operation  of  law,  because  they  are  the 
direct  authors  of  the  damaging  act.  But  the  law,  to  make  sure 
provision  that  the  damage  wrought  by  the  misuse  of  its  process 
will  be  compensated,  requires  that  others  shall  take  upon  them, 
selves  the  same  obligation,  namely,  to  answer  for  the  damage 
caused  by  the  wrongful  procurement  and  use  of  the  attachment 
writ  O'Shea  and  O'Connor,  by  their  written  engagement, 
took  upon  themselves  the  same  obligation,  and  upon  this  evi- 
dence the  law  lays  upon  them  a  judgment  for  said  damage,  of 
course  not  exceeding  the  amount  of  their  undertaking;  and,  if 
judgment  was  sought  against  the  sureties  for  any  greater 
amount  than  their  undertaking,  it  would  be  limited  thereto. 
It  is  eminently  proper  that  all  parties  bound  for  this  damage 
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should  be  proceeded  against  in  the  same  action  (JenningB  v« 
JomeTy  1  Cold.  645)^  if  they  can  be  found  and  served  with 
summons,  because  plaintiff  has  a  right  to  judgment  against 
them  without  prosecuting  two  actions^  although  plaintiff^  at  his 
option,  may  proceed  against  all  or  part  of  tliose  liable  to 
answer  for  the  same  obligation  (Co<le  Civ.  Proc.,  §  20;  Comp. 
Stats.,  div.  5,  §  1296);  and  to  deny  plaintiff's  right  to  have 
such  judgment  as  he  may  recover  entered  against  White  and 
Piatt,  as  well  as  O'Shea  and  O'Connor,  in  this  action,  by  sus- 
taining the  demurrer  on  behalf  of  White  and  Piatt,  on  the 
alleged  ground  of  misjoinder,  was  error. 

Tiie  second  proposition  to  be  oopsidered  arose  in  this  wise: 
After  demurrer  on  behalf  of  White  and  Piatt  was  sustained, 
the  action  was  proceeded  with  against  said  sureties  O'Shea  and 
O'Connor.  It  appears  that  upon  the  trial  the  evidence  dis- 
closed the  fact  that  the  plaintiff  was  a  minor,  then  of  the  age  of 
nineteen  years.  Thereupon  evidence  was  also  introduced  to 
show  'Hhat  plaintiff  was  emancipated,  and  given  his  time,  by 
his  father  and  mother,  in  the  month  of  March,  1889,  and  was 
released  by  them  from  any  responsibility  to  them  as  their  son, 
by  reason  of  his  being  under  the  age  of  twenty-one  years;"  that 
during  all  times  stated  in  the  complaint,  ^^and  at  the  present 
time,  plaintiff  was  acting  and  doing  business  as  a  man  of  the 
age  of  twenty-one  years;  that  neither  of  his  parents  have  or 
claim  any  right,  title,  or  interest  in  his  property  or  his  earn- 
ings, as  his  parents,  since,  or  at  any  time  since,  the  month  of 
March,  1889."  At  the  close  of  the  introduction  of  evidence  on 
behalf  of  plaintiff,  he  asked  leave  of  court  to  amend  his  com- 
plaint ''to  conform  to  the  evidence  introduced;"  and,  having 
obtained  such  leave,  filed  his  complaint  as  amended,  setting 
forth  the  facts  above  stated  in  re]ati(*n  to  his  minority  and 
alleged  emancipation  by  his  parents.  Defendants  O'Shea  and 
O'Connor  thereupon  interposed  a  demurrer  to  said  last  amended 
complaint,  on  the  ground  *'that  it  appears  upon  the  face  of  said 
amended  complaint  that  plaintiff  has  no  legal  capacity  to  sue  or 
maintain  this  action."  This  demurrer  was  sustained  by  the 
court,  and  that  order  is  assigned  as  error.  The  principles  in- 
volved herein  were  elaborately  discussed  by  De  Wolfe,  J.,  and 
the  same  conclusions  reached  iu  WHbaxix  v.  Orinnell  LiveSiooh 
Co.,  9  Mont.  164. 
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Where  an  amendment  is  properly  allowed  to  cover  aome 
yarianoe,  and  make  the  allegations  conform  to  the  proof,  as  con- 
templated in  sections  112  and  113  of  the  Code  of  Civil  Pro- 
oedurCi  we  do  not  think  it  would  be  subject  to  demurrer.  The 
amendment  aa  to  the  minority  and  the  emancipation  of  plain- 
tiff, however,  had  no  reference  to  matter  origiually  introduced  in 
the  case  by  any  allegations,  so  there  was  no  variance  ^^  between 
the  all^ations  in  the  pleadings  and  the  proofs''  to  be  cured  by 
such  an  amendment.  But  the  feature  disclosed  by  the  proof 
on  which  the  amendment  was  introduced  related  to  plaintiff's 
capacity  to  prosecute  his  action  alone.  The  only  question  in 
relation  to  that  point  is  whether  the  court  ruled  correctly  in  en- 
tertaining and  sustaining  a  demurrer  on  the  disclosure  by  the 
proof  that  plaintiff  was  a  minor,  in  court  with  an  action,  without 
a  guardian,  and  the  insertion  of  that  fact  in  the  complaint  by 
amendment.  Where  nonsuit  has  been  granted  on  such  disclo* 
sure,  it  has  been  held  error  on  appeal,  and  that  it  is  only  grouud 
for  abatement.  {Drago  v.  Moso,  1  Spear,  212 ;  40  Am.  Dec.  592 ; 
Moke  V.  FeUman,  17  Tex.  367;  67  Am.  Dec.  656 ;  8chemei*hom 
v.  Jenkins^  7  Johns.  373;  Young  v.  Young,  3  N.  H.  345;  Blood 
V.  Hafringtcm,  8  Pick.  552;  1  Chitty  on  Pleading,  464.)  It  is 
also  directly  held  that  an  ameudment  is  allowable  by  the  inser- 
tion of  the  name  of  the  guardian  or proclvein  ami.  {Young  v. 
Young,  3  N.  H.  345;  Blood  v.  Harrington,  8  Pick.  552.) 

The  terms  of  our  statute  seem  to  contemplate  that  a  minor  may 
come  into  court  with  his  action ;  and,  it  appearing  that  he  is  a 
minor,  the  court  will,  on  suggestion  of  that  fact,  clothe  him 
with  capacity  to  prosecute  his  action  by  the  appointment  of  a 
guardian,  and  allow  amendment  of  his  complaint  by  inserting 
the  name  of  such  guardian  (Code  Civ.  Proc  §§  9,  10,  116), 
and  from  the  authorities  supra  this  would  appear  to  be  the 
proper  practice  in  such  a  case  as  this.  The  language  of  sections 
9  and  10  of  our  Code  of  Civil  Procedure  is  as  follows :  "  When 
an  infant  is  a  party  he  shall  appear  by  guardian,  who  may  be 
appointed  by  the  court  in  which  the  action  was  prosecuted,  or 
by  a  judge  thereof,  or  a  probate  judge."  (Sec.  9.)  "The  guar- 
dian shall  be  appointed  as  follows:  1.  When  the  infant  is 
plaintiff,  upon  the  application  of  the  infant,  if  he  be  of  the  age 
of  fourteen  years,  or,  if  under  that  age,  upon  the  application  of 
a  relative  or  friend  of  the  infant.     2.  When  the  infant  is  de- 


15  76 

16  813 
82*288 
89*286 

IS 
17 

76 
188 

13 
18 

76 
448 

i»   I! 

36    W 

13   76| 

13         7(jl 
40        470| 


76       Goodrich  Lumber  Co.  v.  Davib.    [Dec,  T.,  1892 

fendanty  upon  the  application  of  the  infant,  if  he  be  of  the 
age  of  fourteen  years,  and  apply  within  ten  days  after  the 
service  of  the  summons;  if  he  be  under  the  age  of  fourteen, 
or  neglect  so  to  apply,  then  upon  application  of  any  other 
party  to  the  action,  or  of  a  relative  or  friend  to  the  infant." 
(Sec.  10.)  Section  116  of  the  Code  of  Civil  Procedure  provides 
for  araeiulmeut  by  inserting  the  name  of  a  party.  {Young  v. 
Young,  3  N.  H.  345;  Blood  v.  Harrington^  8  Pick.  552.) 

While  the  question  of  emancipation  would  be  a  relevant  inquiry 
if  the  controversy  related  to  the  right  of  plaintiff  to  property 
or  earnings,  as  between  himself  and  parents  or  others,  we  do 
not  think  emancipation  by  the  parent  would  clothe  the  minor 
with  capacity  to  sue,  especially  in  view  of  our  statute  in  that 
regard.  In  Person  v.  Ouue,  37  Vt.  647;  88  Am.  Dec.  630,  the 
court  (per  Kellogg,  J.)  said :  ^^The  emancipation  of  the  infant 
by  his  father  did  not  enlarge  or  affect  his  capacity  to  make  a 
contract,  and  its  only  effect  was  to  release  him  from  his  Other's 
control,  and  to  give  him  a  right,  as  against  his  father,  to  his 
earnings.  {Taunton  v,  Plymouth,  15  Mass.  203;  Vent  v. 
Osgood,  19  Pick.  572.)"  The  judgment  must  be  reversed,  and 
the  cause  remanded,  with  direction  to  overrule  demurrers,  and 
allow  plaintiff  to  proceed  according  to  the  views  herein  set 
forth;  and  it  will  be  so  ordered. 

Bevei^eed, 
Pemberton,  C.  J.,  and  De  Witt,  J.,  concur. 


GOODRICH  LUMBER  COMPANY  v.  DAVIE  ef  ai... 
Respondents. 

[Argaed,  July  11, 1892.    Decided  Febraary  6, 189S.] 

MxoBAino*8  lawK-^Ndlioe—Si^ienoy  of  deseription.— Anotioe  of  lien  which 
desoribei  the  property  m  lot  li  in  a  certain  block  and  dty  plat  can  not  ■nstain 
a  lien  for  materials  nsed  in  the  erection  of  a  buUding  on  lot  18,  as  inch  descrip- 
tion, being  neither  nncertsin,  defectiTe,  or  ambignons,  can  not  be  aided  or  ex- 
plained by  oral  eyidenoe  and  is  therefore  not  within  section  1871  of  the  fifth 
diTision  of  the  Oompiled  Btatates,  providing  that  any  error  or  mistake  in  the 
description  shall  not  affect  the  Talidity  of  the  lien,  proTlded  the  property  may 
be  identified  by  snch  description. 

Bamk^ Description,  —The  description  of  the  buildings  npon  the  lands  sought  to  be 
charged  with  a  lien  as  "  that  a  certain  frame  building  and  outhonsee"  is  insuf- 
ficient to  identify  the  property,  as  such  description  would  apply  to  many  others 
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premiflM  in  a  large  city  upon  which  saoh  baildings  itood,  partioQUrly  where 
the  lienor  doee  not  depend  upon  laoh  deacription  bat  giree  a  "  more  particolar 
description"  by  lot*  block,  and  official  plat. 
Bua^ Judgment. -^Where  the  action  is  opon  an  aoooontand  to  foredoee  a  lien 
for  materials  fomiahed  by  the  plaintiff,  the  owner,  oontraetor,  and  a  mortgagee 
being  made  defendants,  it  ia  error  for  the  ooart  upon  anataining  demnrrera  of 
the  owner  and  morgtagee  to  the  oomplaint,  to  render  Judgment  that  the  plaintiff 
take  nothing  by  ita  oomplaint,  aa  a  cause  of  action  waa  atated  against  the 
contractor  on  the  aocount  for  materials,  and  such  Judgment  will  be  modified 
accordingly. 

Appeal  from  EiglUh  Judioial  Distridf  Ocuoade  OomUy. 

Action  on  an  account  and  to  foreclose  mechanic's  lien.  Judg- 
ment on  demurrer  was  rendered  for  the  defendants  below  by 
Benton,  J.    Modified, 

Statement  of  facts  prepared  by  the  judge  delivering  the 
opinion. 

By  this  action  it  is  sought  to  obtain  a  judgment  for  an  account, 
and  to  foreclose  a  lien  for  lumber  and  material  for  a  building, 
sapplied  by  the  plaintiff.  The  defendant  Gelsthorpe  is  the 
owner.  The  defendant  Davie  is  the  contractor  with  the  owner 
for  the  ooDstruction  of  the  building,  and  the  person  to  whom  the 
material  was  sold.  The  defendant  Welch  is  a  mortgagee  under 
an  instrument  dated  March  21,  1891.  The  material  was  fur- 
nished between  January  8  and  May  9,  and  the  lien  was  filed 
May  12^  1891.  The  property  against  which  it  is  sought  to 
-enforce  the  lien,  and  that  which  is  actually  owned  by  the  de- 
fendant Gelsthorpe,  is  described  in  the  complaint  as  follows: 
**Lot  thirteen  (13)  in  block  two  hundred  (200)  of  the  city  of 
Great  Falls,  Cascade  county,  Montana,  as  designated  on  the 
official  plat  of  the  First  Addition  to  the  town  of  Great  Falls, 
aforesaid,  as  the  same  is  filed  in  the  office  of  the  recorder  of 
Cascade  county,  Montana.'^  The  notice  of  lien  is  attached  to 
the  oomplaint  as  an  exhibit.  It  first  mentions  the  premises  aa 
'Hhat  certain  frame  building  and  outhotises  erected  upon  that 
-certain  lot,  piece,  or  parcel  of  land,  hereinafter  particularly 
described.'^  The  particular  description  of  the  lot  found  there- 
after in  the  notice  is  as  follows:  ^'That  certain  lot,  piece,  or 
parcel  of  land  hereinbefore  mentioned,  and  to  which  this  lien 
applies  and  attaches,  is  situate,  lying,  and  being  in  the  city  of 
Great  Falls,  oounty  of  Cascade,  and  state  of  Montana,  particu« 
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larly  described  as  follows,  to  wit:  Lot  numl)ered  fourteen  (14) 
in  block  number  (200)  of  the  city  of  Great  Falls,  Cascade 
county^  Montana,  as  the  same  is  described  on  the  official  plat 
of  the  townsite  of  Great  Falls,  aforesaid,  a  certified  copy  of 
which  is  on  file  in  the  office  of  the  recorder  of  Cascade  county, 
Montana/'  The  description  in  the  notice  of  the  lien  is  of  lot 
14,  block  200.  The  complaint  asks  foreclosure  against  lot  13, 
block  200.  To  cover  the  point  that  the  description  in  the  notice 
of  lien  was  for  one  lot,  and  foreclosure  is  sought  against  another 
lot,  the  complaint  has  the  following  paragraph:  ^^PlaintiflP 
further  alleges  that  the  description  contained  in  said  lien  was  at 
^he  time  the  only  description  known  to  the  plaintiff  of  the  prem- 
ises upon  which  said  building  was  erected,  and  that  said  descrip- 
tion was  by  error  and  inadvertence  placed  therein ;  that  block  200 
was  at  said  time  the  only  block  of  that  number  within  the  city 
limits  of  the  said  city  of  Great  Fails,  and  the  lot  designated 
within  said  block,  within  the  description  contained  in  said  lien, 
is  adjoining  and  contiguous  to  the  lot  upon  which  said  dwelling- 
house  of  the  said  W.  H.  Gelsthorpe  is  erected,  and  is  separated 
therefrom  only  by  an  imaginary  line;  that  the  said  lot  fourteen 
(14)  described  in  said  lien  has  no  buildings  whatsoever  thereon, 
as  plaintiff  is  informed  and  believes;  that  said  lot  thirteen  (13) 
is  now,  and  was  at  all  the  times  hereinbefore  mentioned,  the  only 
lot  in  said  block  two  hundred  (200)  of  the  city  of  Great  Falls, 
aforesaid,  owned  by  said  W.  H.  Gelsthorpe,  defendant  herein, 
and  that  said  fact  is,  and  was  generally  known  at  the  time.'' 
A  motion  was  made  to  strike  out  these  allegations.  This  mo- 
tion was  sustained,  then  a  demurrer  to  the  complaint  was  sus* 
tained,  and  judgment  entered  for  defendants.  The  plaintiff 
api)eals.  The  appearance  gn  this  motion  and  demurrer  was  by 
Gelsthori)e,  owner,  and  Welch,  mort^gee,  only.  Davie,  the 
contractor  and  debtor,  did  not  join  in  the  proceeding.  The 
point  of  the  appeal  is  whether  the  description,  as  made  in  the 
notice  of  lien,  is  such  that  *^  the  property  may  be  identified  by 
said  description."    (Sec.  1371,  div.  5,  Comp.  Stats.) 

Thomas  E.  Brady,  for  Appellant. 

The  description  of  the  premises  sought  to  be  charged  with 
this  lieu  is  not  contained  in  the  last  part  of  the  notice  of  lien. 
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which  gives  the  lot  and  block^  and  the  entire  notice  mast  be 
considered  in  order  to  ascertain  whether  or  not  the  premises  are 
safficientljMescribed.  In  the  body  of  the  notice  the  premises 
are  described  as  a  frame  building  and  outhouses  erected  on  the  lot 
hereinafter  described,  and  owned  by  defendant  Gelsthorpe,  and 
which  was  being  constructed  for  him  by  defendant  Davie  as 
contractor.  Tliat  would  be  a  sufficient  description  of  itself, 
without  any  mention  of  the  lot  by  number  provided  the  number 
of  the  block  was  correctly  given  in  the  notice  of  lien :  and  the 
number  of  the  block  was  given  correctly.  (Laws  Extra  Sess. 
1887,  p.  71.)  This  statute,  being  remedial  in  its  nature  should 
be  liberally  construed  (Black  v.  Appolonioy  1  Mont.  342.)  The 
description  of  the  building  is  a  sufficient  description  of  the 
lot  upon  which  it  stands.     {Brown  v.  La  G'osae  City  etc.  Co., 

16  Wis.  555;  Slrawn  v.  Cogswell,  28  111.  457;  DewiU  v.  Smith, 
63  Mo.  263;  McCoy  v.  Quido,  30  Wis.  521;  Brown  v.  WriglU, 
25  Mo.  App.  54.)  It  was  for  the  jury  and  not  for  the  court 
to  say  whether  the  description  was  sufficient  for  identification. 
{Cleverly  v.  Moseley,  148  Mass.  280.)  A  lien  statement  which 
gives  the  wrong  number  of  the  section  is  not  fatally  defective. 
(National  Lumber  Co.  v.  Bowman,  77  Iowa,  706.)  If  enough 
appears  in  the  description  of  the  property  upon  which  a  me- 
chanic's lien  is  claimed  to  enable  a  party  familiar  with  the 
locality  to  identify  the  premises  intended  to  be  described,  with 
reasonable  certainty,  to  the  exclusion  of  others,  the  description 
is  sufficient.  (Scliolea  v.  Hughes,  77  Tex.  482;  Northwestern 
Cement  etc.  Co.  v.  Norwegian  etc.  Seminary,  43  Minn.  449; 
Brown  v.  Wright,  25  Mo.  App.  54.  See,  also,  McNamee  v. 
Rauck,  128  Ind.  59;  Whiie  v.  Stanion,  111  Ind.  540;  New- 
comer v.  Hatchings,  96  Ind.  119;  Phillipps'  Mechanics'  Liens 
0ec.  379;  Merrigan  v.  English,  9  Mont  113.) 

Cooper  A  Pigott,  for  Respondents. 

Gclsthorpe  was  the  owner  in  fee  of  lot  thirteen  on  which  the 
buildings  stood.  Therefore  the  lien  must  attach,  if  at  all,  to 
both  houses  and  lot  (Gen.  Laws,  1887;  §  1375;  Extra 
Sess.,  §  3  Act  of  Sept,  14th.)  There  can  be  no  lien  upon  the 
building  separate  from  the  land  in  the  absence  of  a  positive 
statute  providing  for  it     {KeUogg  v.  Littell  etc.  Manuf.  Co.^ 
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1  Wash.  St.  407y  and  cases  there  cited;  Kezartee  v.  Marks, 
15  On  629.)  The  description  coutaiued  in  the  notice  locates 
the  houses  on  lot  fourteen  to  the  exclusion  of  every  other  parcel 
of  ground.  It  is  required  hy  the  statute,  that  the  property  to 
be  charge  with  the  lieu  shall  be  identified  by  the  description* 
The  lot  is  the  property  to  be  charged  with  the  lien.  The 
houses  thereon  are  part  of  the  lot,  and  the  lien  is  a  charge  upon 
them  only  because  it  is  a  charge  upon  the  realty.  That  the 
houses  and  lot  13  on  wliich  they  stand  are  situated  in  block  200 
is  no  aid  to  the  description.  ''Lot  of  land''  in  a  city  means 
a  fractional  subdivision  of  a  block,  generally  limited  by  fixed 
boundaries  on  a  recorded  plan  or  plat.  Tlie  lien  claim  should 
be  made  against  that  lot  only  upon  which  the  building  is, 
although  the  adjoining  lots  belong  to  the  same  owner  and  have 
no  buildiugs  upon  them.  (2  Jones  on  Liens,  §  1370,  and 
authorities  there  cited.)  No  case  cited  by  plaintiff  is  authority 
to  support  its  contention  that  the  description  under  consider- 
ation identifies  lot  13  as  subject  to  the  lien.  The  question  pre« 
sen  ted  by  the  record  is  whether  lot  13  is  identified  by  the 
description  in  the  notice.  A  claim  of  lien  cannot  be  reformed. 
(LincUey  v.  Cross,  31  Lid.  106;  99  Am.  Dec.  610;  Ooss  v. 
StrelUz,  64  Cal.  640.)  The  same  certainty  of  description  is 
requisite  as  in  case  of  a  levy  under  execution,  so  that  the  court 
may  be  informed  what  land  to  order  to  be  sold,  and  the  pur- 
chaser may  be  able  to  locate  it.  (2  Jones  on  Liens,  §  1422.) 
In  the  case  at  bar,  the  location  of  the  land  is  clearly  ascertained 
by  a  sufficient  description  in  the  claim  admitting  of  but  one 
construction.  Therefore  the  description  cannot  be  controlled 
by  evidence  of  intention  tending  to  establish  a  different  loca- 
tion. We  can  conceive  of  no  reason  why  any  part  of  the  de- 
scription should  be  rejected,  but  if  "lot  14"  be  rejected,  the 
description  is  insufficient  for  then  the  structures  are  located 
somewhere  in  block  200.  Our  statute  gives  a  lien  to  the  extent 
of  one  lot,  whereas  the  claim  of  lien,  conceding  to  it  the  con- 
struction most  favorable  to  plaintiff  describes  a  whole  block. 
This  affords  no  identification  of  the  one  lot  to  which  the  lien  is 
limited.  {Kellogg  v.  LitteU  etc,  Manuf.  Co.,  1  Wash.  St.  407; 
Bedsole  v.  Peters,  79  Ala.  133;  Turner  v.  Bobbins,  78  Ala.  592; 
2  Jones  on  Lieus,  §§  1422,  1425,  and  cases  cited;  Williams  v. 
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Porta*,  61  Mo.  441;  Ranam  v.  Slieehan,  78  Mo.  668;  Willam-^ 
eUe  Mm  do.  Co.  v.  Rremer,  Cal.,  Oct.  22,  1890;  24  Pac.  Eep. 
1026;  Montrose  v.  Connor^  8  Cal.  344;  Vane  v.  NewconJbe,  132 
U.  S.  220.) 

Db  Witt,  J. — A  recent  case  in  Indiana  (1890)  says:  "The 
principle  drawn  from  the  authorities  seems  to  be  this.  That  a 
description  in  a  notice  of  lien  cannot  be  supplied  by  oral  evi- 
dence, but  that  an  ambiguity  may  be  explained,  and  the  prem- 
ises identified.''  {McNwniee  v.  Rauchy  128  Ind.  59.)  The 
description  in  the  notice  of  lien  in  the  case  at  bar  is  not  defect- 
ive, or  insufficient^  or  uncertain.  It  does  not  come  within  the 
class  of  cases  where  descriptions  of  such  a  nature  have  been 
Allowed  to  be  helped  by  averment.  The  description  of  the 
ground  is  perfectly  definite  and  certain.  The  only  difficulty  is 
that  it  was  a  wholly  wrong  description.  The  Indiana  case 
remarks  that  a  description  in  a  notice  cannot  be  supplied  by 
oral  evidence.  That  is  what  is  sought  to  be  done  in  the  case 
at  bar — to  substitute  in  the  complaint  a  lot  wholly  different 
from  the  one  particularly  described  in  the  notice  of  lien.  Again, 
it  is  said  in  the  Indiana  case:  "But  the  ambiguity  may  be 
explained|  and  the  premises  identified.''  There  is  no  ambiguity 
here,  either  latent  or  patent.  The  notice  of  lien  clearly  and 
particularly  describes  lot  14.  It  is  alleged  in  the  complaint 
that  lot  13  was  the  only  one  in  block  200  upon  which  the  de- 
fendant Grelsthorpe  had  any  buildings,  and  plaintiff  contends 
that  the  buildings  were  a  sufficient  identification  of  the  land ; 
and  cases  are  cited  where  a  description  of  the  building  was 
held  to  sufficiently  identify  the  land.  For  instance,  "  the  brick 
city  hall  to  be  erected  by  the  city  of  Hillsboro."  {Scholes  v. 
Hughes,  77  Tex.  482.)  Again,  "a  mill  belonging  to  the  party 
of  tlie  second  part,  at  Marseilles,"  when  the  party  had  but  one 
mill.  {Siraum  v.  Cogswell,  28  111.  457.)  And  other  cases 
where  the  building  was  some  public  or  well-known  struc- 
ture, and  where  the  description  relied  upon  was  the  building 
alone,  and  there  was  no  attempt  to  describe  the  land,  either  by 
metes  and  bounds,  or  by  lot  and  block.  But  in  the  case  at  bar 
the  description  of  the  building  is,  "that  certain  frame  buildings 
and  outhouses."  That  description  would  ai)ply  to  hundreds 
Vol.  XI1L-«. 
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of  premises  iu  a  large  city.  It  is  not  like  a  city  hall  {Sdioles 
V.  Huglies,  77  Tex.  482)  or  the  works  of  the  La  Crosse  City 
Gras  Light  and  Coke  Company  (Broum  v.  Coke  Cb.  16  Wis.  555). 
The  lienor  herein  does  not  depend  upon  the  building  and  out- 
houses for  description^  but  gives  force^  in  his  notice,  to  what  he 
calls  a  "more  particular  description^'  of  the  premises:  that  is, 
by  lot  and  block,  on  an  official  plat  filed  in  a  public  office.  It 
is  said  in  Norlliweatem  Cement  etc.  Go.  v.  Norwegian  etc,  Semi^ 
nary,  43  Minn.  452:  "In  this  state  the  important  means  of 
identifying  real  estate  is,  in  the  case  of  urban  property,  the 
description  according  to  the  plat.''  The  same  system  obtains  iu 
this  state.  In  the  cities  and  towns,  and  even  small  villages, 
the  system  is  well  nigh  universal  to  descril)e  land  by  lot  and 
block  of  the  plat  of  an  official  survey  filed  in  the  proper  pub- 
lic office. 

Our  statute  provides:  "But  any  error  or  mistake  in  said 
....  description  shall  not  affect  the  validity  of  said  lien,  pro- 
vided the  property  may  be  identified  by  said  description. 
(Comp.  Stats.,  div.  6,  §  1371.)  In  the  description  under  con- 
sideration there  is  no  error  or  mistake.  "Lot  14  in  block  200'' 
is  certain,  definite,  or  unmistakeable.  By  it  one  would  identify 
that  piece  of  ground  as  officially  platted.  By  it  he  would  not 
identify  lot  13.  A  description  of  lot  14  cannot  sustain  a  lien 
for  materials  furnished  and  used  in  the  erection  of  a  building 
on  lot  13.  The  judgment  of  the  court  was  that  the  plaintiff  take 
nothing  by  its  complaint,  and  that  said  defendants  Gelsthorpe 
and  Welch  recover  their  costs.  But  a  cause  of  action  is  stated 
in  the  complaint  against  Davie,  the  contractor,  on  an  account 
for  the  materials  furnished  to  him;  therefore  the  judgment  that 
the  plaintiff  take  nothing  by  its  complaint  was  not  warranted, 
because  all  that  the*  court  reached  was  that  there  was  not  a 
cause  of  action  against  the  owner  and  a  mortgagee.  The  dis- 
trict court  is  therefore  directed  to  modify  the  judgment  so  that 
it  shall  be  to  the  effect  that  the  plaintiff  take  nothing  by  its 
complaint  as  against  Gelsthorpe  and  Welch  only.  The  judg. 
ment  as  so  modified  is  affirmed.. 


Modeled. 


Pemberton,  C.  J.,  and  Harwood,  J.,  concur. 
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McDonald,  Eespondent,  v.  PINCUS  et  al.,  Appel- 

LANT8. 
[Argaed  June  19, 1892.    Decided  Febniary  6, 1898.] 

Plbasino — Sham  anatJDer— Motion  to  strike  out.  —  Section  101  of  the  Code  of  Giyil 
Procedure  providing  that  sham  and  irreleyant  anevers  and  irreleyant  and  re* 
dundant  matter  inserted  in  a  pleading  may  be  stricken  out,  contemplates  that 
the  sham  pleading  is  such  as  appears  manifestly  and  inherently  sham  or  appears 
to  be  false  by  comparison  with  other  declarations  of  the  pleadings,  which  con- 
ditions should  appear  upon  the  face  of  the  pleading  alone  and  not  by  the  con- 
sideration of  affidayits  contradicting  such  allegations. 

Samb— Jfo<ion/or/t4dgrm«fi/. — Where  an  answer  to  a  complaint  on  a  promissory 
note  alleged  a  failiire  of  the  payee  to  pierform  an  agreement  for  labor  which 
was  the  consideration  for  the  note  without  alleging  the  terms  of  the  agreement 
or  the  conditions  or  effect  thereof,  no  ground  of  defense  is  stated,  and  the  de- 
fendants haying  failed  to  amend  their  answer,  the  plaintiff  is  entitled  to  judg- 
ment on  the  pleadings. 

Appeal  from  Second  Judicial  District,  Silver  Bow  County. 

Action  on  promissory  note.  Judgment  was  rendered  for 
the  plaintiff  below  by  McHatton,  J.     Affirmed. 

Statement  of  facts  prepared  by  the  judge  delivering  the 
opinion. 

This  is  an  action  to  enforce  payment  of  a  promissory  note. 
The  complaint  alleges  that  said  note  was  executed  by  ap]>e]lant<>^ 
I.  Pincus  and  Joseph  Weyerhorst^  to  one  Joseph  Saunders^  for 
tlie  sum  of  two  hundred  and  fifty  dollars,  principal,  to  bear 
interest  after  maturity,  payable  ninety  days  after  date,  a  copy 
of  which  note  is  set  forth  in  the  complaint;  that  said  Joseph 
Saunders  transferred  said  note,  by  indorsement,  to  plaintiff; 
that  no  part  of  said  sum  has  been  paid;  wherefore  plaintiff 
demands  judgment  for  the  principal,  interest,  and  costs.  The 
defendant  answers  the  complaint  as  follows:  *^ First,  that  the 
note  mentioned  and  described  in  the  complaint  was  given  by 
defendants  to  Joseph  Saunders,  therein  named,  without  any 
other  consideration  than  is  hereinafter  stated;  second,  that 
theretofore  defendant,  I.  Pincus,  in  consideration  of  the  prom- 
ise of  said  Joseph  Saunders,  gave  said  Joseph  Saunders  said 
note,  as  an  accommodation,  without  any  other  consideration,  and 
solely  for  the  accommodation  of  said  Saunders,  and  upon  his 
promise  to  do  and  perform  said  labor  according  to  the  terms 
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of  said  agreement";  that  ''said  defendant  Wejerhorst  joined  in 
the  making  of  said  note  solely  for  the  accommodation  of  said 
Saunders  and  Pincus;  that  said  Saunders  did  not  perform  the 
labor  according  to  the  terms  of  the  agreement  entered  into  by 
him  with  said  Pincus,  and  that  the  said  note  was  made  without 
anj  consideration  whatsoever  on  the  part  of  defendant  Wejer- 
horst;  that  plaintiff  is  not  a  bona  fide  holder  of  said  note  for  a 
valuable  consideration,  but  received  the  same  with  notice  of  the 
foregoing  facts,  and  as  collateral  to  secure  the  payment  of  an 
antecedent  debt,  and  without  paying  any  consideration  there- 
for'';  that  ''defendants  deny  each  and  every  all^ation  of  the 
complaint  inconsistent  with  tlie  foregoing  facts/'  And  on  this 
answer,  which  is  entirely  quoted  above,  except  the  formal  parts, 
defendants  ask  judgment  for  costs.  This  answer  was  stricken 
from  the  files  of  said  case  as  sham,  on  motion,  both  parties 
appearing  at  the  hearing  thereof.  It  appears  that  on  the  hear- 
ing of  said  motion,  plaintiff  offered,  and  the  court  received, 
and  considered  in  support  thereof,  the  separate  affidavit  of 
plaintiff  and  his  attorney,  William  E.  Carroll,  Esq.,  and  also 
of  said  Joseph  Saunders,  the  payee  of  said  note,  which  affi- 
davits affirm  in  effect  that  all  the  allegations  of  the  answer  are 
false,  and  si)ecifically  state  the  facts  upon  which  affiants  base 
that  declaration.  The  record  shows  that  defendants'  counsel 
excepted  to  the  ruling  of  the  court  sustaining  plaintiff's  motion 
to  strike  out  defendants'  answer.  It  does  not  appear  that  any 
attempt  was  made  on  the  part  of  defendants  to  obtain  leave  to 
file  an  amended  answer  after  the  original  was  stricken  out,  or 
that  defendants  otherwise  offered  any  defense  thereafter.  Judg- 
ment followed,  on  motion  of  plaintiff,  from  which  defendants 
prosecute  this  appeal. 

George  Haldorriy  for  Appellants. 

A  verified  answer  could  not  be  stricken  out  as  sham  on 
motion  supported  by  affidavits  at  common  law,  neither  can  it 
under  the  code.  (  Wayland  v.  Tyaen,  45  N.  Y.  281;  Green- 
baum  V.  Turrill,  57  Cal.  285 ;  Farmers^  Nat  Bank  v.  Leland^ 
50  N.  Y.  673;  Thompacm  v.  Erie  Ry.  Cb.,  45  N.  Y.  468;  Smiih 
V.  Countryman,  30  N.  Y.  655;  Rogers  v.  Vosburgh^  87  N.  Y. 
228;  Broum  v.  Lewis,  10  lud.  232;  Fay  v.  Cb66,  51  Cal.  313; 
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2  Wait's  K  Y,  Practice,  p,  492.)  The  defense  set  up  in  de- 
fendant's answer  could  have  been  proved  under  a  plea  of  the 
general  issue  at  common  law,  and  the  plea  of  the  general  issuer 
could  not  be  stricken  out  as  sham  on  affidavits  although  not 
verified  for  the  reason  that  the  plaintiff  was  bound  to  prove  his 
case  in  the  usual  way,  and  the  rule  at  common  law  is  not  changed 
by  the  code.  (Fay  y.  Q>66,  51  Cal.  313;  Greenbaum  v.  Turrill, 
67  Cal.  285;  Wayland  v.  Tyaen,  45  N.  Y.  281.)  Where  a  denial 
may  be  stricken  out  as  sham,  but  slight  circumstances  are 
required  to  prevent  the  granting  of  the  motion.  {Miller  v. 
Hugliea,  13  Abb.  Pr.  93,  n.;  Munn  v.  Bamum,  12  How.  Pr. 
663;  Gortorfa  v.  Taaffe,  18  Cal.  388.) 

William  E.  Carroll^  for  Respondent. 

A  sham  answer  or  defense  is  one  false  in  fact  and  not  pleaded 
in  good  faith,  but  which  may  be  good  in  form.  {Oortorfs  v. 
Taaffcy  18  Cal.  385;  F&ren  v.  Deafey,  4  Or.  92.)  Courts  at 
common  law  exercised  the  authority  to  strike  out  false  or  sham 
pleas.  The  practice  is  still  jLhe  same  and  the  power  of  the  court 
to  strike  out  a  sham  answer  is  clear,  whether  the  answer  be 
verified  or  not."  {People  y.  MoCurnber,  IS  N.  Y.  315;"72  Am. 
Dec.  615;  BuUerfield  v.  Macomber,  22  How.  Pr.  150;  Oortorfs 
V.  Taaffe,  18  Cal.  386;  Wedder8po(m  v.  Rogers,  32  Cal.  569; 
Fellows  V.  Mueller,  38  N.  Y.  Sup.  Ct.  137;  McOaHy  v.  O'DonneU, 
7  Rob.  [N.  Y.]  431-37;  Roonie  v.  Nicholson,  8  Abb.  Pr.,  N.  8., 
343.)  The  defense  set  up  in  defendant's  answer  could  not  have 
been  proved  under  the  general  issue,  either  at  common  law  or 
under  the  code.  (1  Chitty  on  Pleading,  13  Am.  ed.  §§  515, 
743;  1  Boone  on  Code  Pleading,  §  71,  p.  119:) 

Habwood,  J. — Where  the  answer  tenders  an  issue  by  direct 
and  specific  denial  of  the  all^ations  of  the  complaint,  or  by 
allying  substantial  facts  which  would  constitute  a  defense,  if 
true,  we  think  the  practice  of  receiving  and  considering  affi- 
davits contradicting  those  allegations,  and  thereon  striking  the 
answer  out  as  sham,  should  not  be  approved,  although  there  can 
be  found  some  authorities  in  support  of  such  practice.  (See 
Bliss  on  Code  Pleading,  §  422;  Boone  on  Code  Pleading,  §  252, 
and  authorities  cited  and  commented  on.)  Such  a  practice  seems 
to  lead  towards  a  dangerous  and  uuwarrauted  encroachment  upon 
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the  right  of  trial,  in  the  ordinary  manner  provided  by  the  con- 
stitution and  laws,  before  judgment  can  be  pronounced.  The 
courts  sanctioning  such  a  practice  appear  to  have  encountered 
that  difficulty,  and  it  has  perhaps  been  the  cau^e  of  seeming 
inconsistency  in  their  decisions  on  that  point  of  practice.  Our 
Code  of  Civil  Procedure  provides  upon  this  subject  that  "sham 
and  irrelevant  answers,  and  irrelevant  and  redundant  matter 
inserted  in  a  pleading,  may  be  stricken  out,  upon  such  terms  as 
the  court  may,  in  its  discretion,  impose.^'  (§  101.)  Our  view 
of  the  contemplation  of  that  provision  is  that  the  sham  plead- 
ing, or  portion  thereof  to  be  eliminated  on  motion,  is  such  as 
appears  manifestly  and  inherently  sham  by  reason  of  its  incom- 
patibility with  the  law,  or  the  nature  and  coudition  of  things 
within  the  judicial  knowledge,  or  appears  to  be  false  by  com- 
parison with  other  declarations  of  the  pleading;  and  these  con- 
ditions should  appear  upon  a  consideration  of  the  pleading  alonel 

In  this  case,  however,  the  answer  is  wanting  in  allegations 
developing  a  ground  of  defense.  All  that  portion  of  the 
answer  which  is  not  matter  of  admission  of  averment  in  the 
complaint  is  mere  vague  allusion  to  some  agreement  for  labor, 
alleged  to  have  constituted  the  consideration  for  the  note  in 
question;  and  without  alleging  the  terms  of  the  agreement 
alluded  to,  or  even  the  conditions  or  effect  thereof,  it  is  alleged 
that  the  payee  failed  to  perform  ^'said  agreement,''  the  existence 
of  which  is  only  intimated.  This  is  the  only  matter  of  defense 
attempted  to  be  set  up,  and  that  is  not  set  forth  so  as  to  enable 
plaintiff  to  reply  to  the  same,  or  so  as  to  allow  the  agreement 
hinted  at  to  be  proved,  and  therefore  it  could  not  be  available 
as  a  defense  under  this  answer.  When  the  defective  condition 
of  the  answer  was  brought  to  the  notice  of  the  defendants  by 
the  proceedings  in  this  action,  they  appear  to  have  made  no 
effort  to  cure  its  incompleteness,  under  the  liberal  provisions 
of  the  code  allowing  amendments*  Plaintiff  was  entitled  to 
judgment  on  the  pleadings,  and  the  court  was  warranted  in 
granting  the  judgment,  without  considering  any  motion  to  strike 
the  answer  from  the  files.  Therefore  let  the  judgment  stand 
affirmed,  with  costs. 

Affii-med. 

Pemberton,  C.  J.,  and  De  Witt,  J.,  concur. 
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BARD  WELL  bt  al.,  Appelxanto,  v.  ANDERSON  bt  al.,  i? ^1^' 

Respondents. 

L  Argued  July  11, 1892.    Decided  February  6, 1893.] 

Kbohaiixo's  Lixzr  —  IHal — Order  of  proof. — In  the  trial  of  an  aotion  to  foreclose 
a  mechanio's  lien  it  is  not  necessary  to  prove  the  filing  of  the  lien  before  eyi- 
denoe  can  be  offered  that  the  materials  entered  into  the  constmction  of  the 
building. 

Saicb^  Complaird^avffioienoy,^k  oomplaint  on  foreclosure  of  a  mechanic's  lien 
which  alleges  that  the  defendant  contractor  entered  into  an  agreement  with  the 
defendant  owners  whereby  the  former  furnished  materials  and  erected  a  build- 
ing upon  oertian  described  land  of  the  latter  and  bought  of  plaintiff's  assignor 
certain  materials  of  an  agreed  yalue,  "and  which  were  used  in  and  entered  into 
the  construction  of  said  brick  building  aforesaid",  sufficiently  shows  that  the 
material  was  ftimished  for  the  building  upon  which  the  lien  was  claimed. 

Sams — Lien  account— Sv^fUsiency  of  ttams.— It  is  no  objection  to  a  lien  account 
that  the  price  of  each  item  is  not  shown  where  the  aggregate  price  is  given  and 
the  account  is  otherwise  itemized  with  great  particularity  as  to  the  various 
materials  furnished  so  that  it  can  be  readily  ascertained  whether  such  materials 
were  used  in  the  structure  and  whether  the  prices  charged  therefor  were 
reasonable. 

Same— 5am6 — Sufflcienoy  of  objectiorL, — An  objection  to  the  Introduction  in  evi- 
dence of  a  lien  account  "  that  the  paper  purporting  to  be  a  lien  is  in  no  wise  a 
charge  upon  the  property  described  in  the  complaint  and  in  the  lien"  will  be 
disregarded  on  appeal  as  specifying  no  ground. 

8amb —  Same^  Objection  on  tricU —  When  improper,  —  An  objection  that  the  stat- 
ute does  not  provide  a  lien  for  a  subcontractor  unless  that  subcontractor  has  a 
contract  relation  with  the  owner  of  the  property,  made  to  the  introduction  in 
evidence  of  a  lien  account,  tendered  by  copy  attached  to  the  answer,  presents 
the  question  whether  the  evidence  offered  by  plain  tiffs  is  sufficient  in  law  to  sus- 
tain a  Judgment  in  their  favor  which  is  a  question  that  should  be  raised  by 
demurrer  or  upon  the  summing  up  of  tlie  case  and  not  while  plaintiffs  were 
attempting  to  proye  the  allegations  of  their  complaint  by  competent  evidence. 

Same — Same — Same, — An  objection  to  the  introduction  in  eyidenoeof  a  lien 
account,  which  was  made  a  part  of  the  complaint,  that  there  is  nothing  in  said 
lien  or  account  therewith  filed  which  in  any  manner  operates  as  a  notice  to  the 
defendants,  of  the  materials  or  the  value  thereof  which  are  alleged  to  have  been 
furnished  for  said  building,  presents  questions  Which  should  have  been  raised 
by  demurrer,  or  not  having  been  so  raised,  should  not  be  considered  until  the 
evidence  Is  in,  and  the  court  applies  the  law  to  the  facts  shown. 

Sake — Inconei^lencies  between  lien  account  and  complaint,-^  There  is  no  incon- 
sistency between  the  lien  account  and  tlie  complaint  where  the  lien  account  stated 
a  certain  amount  as  per  agreement  and  another  amount  as  the  reasonable  value, 
and  the  complaint  alleged  the  price  of  the  goods  furnished  as  being  both  the 
agreed  prioe  and  the  reasonable  value. 

Appeal  from  Mghih  Judicial  District,  Cascade  Oofwnty. 

Action  to  foreclose  mechanic's  lien.     Judgment  was  rendered 
for  defendants  below  by  Benton,  J.    Reversed. 
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Thomas  E.  Brady ^  for  Appellants. 

Roberta  &  Boaster^  of  Connsel. 

The  objection  that  '^  the  statutes  of  Montana,  under  which 
this  lieu  is  supposed  to  have  been  filed,  do  not  provide  a  lien 
for  a  sub-oontractor  unless  that  sub*oontractor  has  a  contract 
relation  with  the  owner  of  the  property,"  was  fully  decided  by 
this  court  in  Meirigan  v.  English,  9  MonL  113,  and  needs  no 
further  discussion.  The  lien  account  was  sufficiently  itemized. 
{School  DisU  No.  3  v.  HoweU,  44  Kan.  286;  Kmg  v.  Smith,  42 
Minn,  286;  Leeds  v.  lAUk,  42  Minn.  414;  Johnson  v.  Stout,  42 
Minn.  514;  Wetmore  v.  Marsh,  81  Iowa,  677;  Ainslie  v.  Kohn, 
16  Or.  363;  Hesion  v.  Martin,  11  Cal.  41;  Brennan  v.  Swasey, 
16  Cal.  140;  76  Am.  Dec.  507;  Selden  v.  Meeks,  17  Cal.  128; 
Andeison  v.  Seamans,  49  Ark.  475;  Bicker  v.  Joy,  72  Me.  106 ; 
Howell  V.  Campbell,  12  Phila.  388;  Knowlan  v.  EUis,  12  Phila. 
396;  Manly  v.  Downing,  15  Neb.  637;  Pool  v.  Wedemeyer,  56 
Tex.  287;  Lonkey  v.  Wells,  16  Ney.  271;  Davis  v.  Hines,  6  Ohio 
St.  473;  Oilman  v.  Gard,  29  lud.  291;  Bait^k  of  Charleston  v. 
Ourti8S,lS  Conn.  342;  46  Am.  Dec.  325;  StuaH  v.  Broome, 
59  Tex.  466;  Foun^  v.  Lyman,  9  Pa.  St.  449.)  In  Black,  v. 
Appolonio,  1  Mont.  342,  this  court  said  that  *Hhe  words  a  just 
and  true  account  do  not  mean  the  exact  account  for  which  judg- 
ment may  be  entered,  but  an  honest  statement  of  the  account  by 
the  party  claiming  the  lien,"  and  in  that  case  the  court  laid 
down  the  principle  that  such  a  statute  being  remedial  in  its 
nature,  should  be  liberally  construed. 

John  A.  Hoffman  and  Cooper  &  PigoU,  for  Respondents. 

There  is  no  allegation  in  the  oomplaint  or  in  the  daim^f  lien 
stating  that  the  material  was  furnished  for  the  building  upon 
which  the  pretended  lien  is  claimed.  The  lien  does  not  exist 
unless  the  material  be  furnished  for  the  building.  (Com.  Stats. 
1887,  5th  div.,  §  1370);  and  unless  the  complaint  plainly  and 
explicitly  avers  that  the  material  was  so  furnished  for  the  build- 
ing, it  does  not  state  a  cause  of  action.  {Holmes  v.  Richei,  56 
Cal.  307;  38  Am.  Rep.  54;  BoUomly  v.  Redof*,  etc.,  2  Cal.  90; 
Houghton  v.  Blake,  5  Cal.  240;  FaJtlman  etc.  MM  Co.,  v.  RiUer, 
33  Mo.  App.  404.)     The  statute  requires  the  material-man,  who 
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daims  a  lien,  to  file  a  ''just  and  true  account  of  the  amount  due 
or  owing  to  him.''  The  language  of  the  statute  must  be  strictly 
pursued.  The  words  "a  just  and  true  account"  of  necessity, 
conlemplate  an  itemized  statement  (2  Jones  on  Liens,  §§  1416, 
1417,  and  cases  there  cited),  and  it  must  necessarily  follow 
that  a  just  and  true  account  of  the  amount  due  must  be  an  item- 
ized statement  of  the  amounts  due  for  each  and  every  one  of  the 
different  items  or  articles  contained  in  any  account.  Unless  the 
amount  claimed  for  ^ach  distinct  item  is  stated  the  claim  of 
lien  will  be  totally  invalid.  (NoU  v.  Swineford,  6  Pa.  St.  187; 
Xauman's  AppecUy  8  Pa.  St.  473;  Phillipiis  on  Mechanics'  liens, 
§  350.  See  also,  Busfield  v.  WViecfer,  14  Allen,  139.)  And 
such  is  the  rule,  in  the  case  of  sub-contractors  who  are  given  a 
direct  lien.  (RusseU  v.  Belly  44  Pa.  St.  47;  Lee  v.  Burke,  66 
Fa.  St.  346;  Phillipps  on  Mechanics'  Liens,  §  349.  See  also, 
Hude  V.  MUdiell,  97  Mo.  365;  Phillipps  on  Mechanics'  Liens, 
§§  337,  349,  357;  McWiUiama  v.  AUan,  45  Mo.  573.) 

^  Habwood,  J. — This  is  an  action  for  judgment  on  an  account, 
and  to  foreclose  a  lien  for  building  materials  alleged  to  have 
been  purchased  by  defendant  Anderson  from  plaintiffs'  assignor, 
one  F.  M.  Morgan,  and  used  in  the  coDstruction  of  a  three- 
story  brick  block  by  said  defendant  Anderson,  as  contractor 
iuKTbuilder,  for  defendants  Collins  and  Lepley,  on  a  lot  in 
Great  Falls,  C&scade  county,  Montana,  owned  by  the  two  last- 
named  defendants,  which  building  is  known  as  the/' Collins  & 
Lepley  Block." 

The  complaint  in  setting  forth  the  allegations  constituting 
plaintiffs'  cause  of  action,  tenders  as  an  exhibit,  attached  to 
and  made  a  part  of  the  complaint,  a  copy  of  the  lien  account, 
with  description  of  the  property  charged  therewith,  verified, 
and  alleged  to  be  of  record  in  the  office  of  the  county  clerk 
and  recorder  of  said  county.  Defendants  Collins  and  Lepley 
answered  the  complaint,  and  the  trial  ensued,  whereat  plain- 
tiffs, to  establish  their  cause  of  action,  called,  as  a  witness, 
Howard  Crosby,  county  clerk  and  recorder  of  said  county,  who, 
after  stating  his  said  official  position,  identified  the  original 
lien  account,  verification,  and  description  of  the  property  charged 
therewith,  as  a  document  filed  in  said  recorder's  office  at  the 
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time  stated  in  the  filing  indorsement  thereon.  The  record 
recites  that  this  paper  *'  was  then  offered  hy  plaintiffs  to  be 
marked  for  identification,  and  was  received  and  marked  '  Ex- 
hibit A.'''  A  second  paper  was  also  identified  by  said  witness 
as  of  record  in  said  recorder's  office,  filed  of  the  date  indorsed 
thereon«  This  latter  paper  purports  to  be  an  assignment  of 
said  lien  account,  on  file  in  the  recorder's  office,  as  aforesaid, 
by  Morgan,  to  plaintiffs;  and  the  record  shows  that,  after  its 
identification  by  the  recorder  as  one  of  the  records  of  his  office, 
said  assignment  was  ^^  offered  to  be  marked  for  identification,  and 
80  received  and  marked  'Exhibit  B."'  Thereupon  said  Mor- 
gan was  called  as  a  witness  on  behalf  of  plaintiffs,  and,  in 
answer  to  questions,  testified  as  follows :  ^*  My  name  is  F.  M. 
Morgan,  I  resided  in  Great  Falls  during  the  year  1890.  I 
was  in  the  architect  business,  and  also  a  dealer  in  special  build- 
ing materials.  I  know  the  building  known  as  the  'Collins  & 
Lepley  Block,'  in  the  city  of  Great  Falls,  Montana.  It  is 
situated  on  lots  8  and  9,  block  366,  Great  Falls,  Montana. 
To  my  own  knowledge,  defendant  H.  A.  Anderson  had  the 
contract  for  the  erection  of  that  building,  aud  had  said  contract 
from  said  Collins  and  Lepley.  I  bargained,  sold,  and  delivered 
to  said  H.  A.  Anderson  material  for  the  construction  of  that 
building."  Witness  was  then  shown  plaintiffs'  exhibit  marked 
"A,"  for  identification,  and  said:  "I  have  examined  the  sched- 
ule which  forms  part  of  the  paper  shown  me,  and  recognize  it 
to  be  a  list  of  materials  I  sold  Anderson  for  the  building  in 
question — the  Collins  &  Lepley  Block."  The  witness  wasJ 
then  asked  the  following  question:  '^ State  whether  or  not  you 
know  whether  these  materials  ever  entered  into  the  construction 
of  that  building,  and,  if  so,  on  what  dates  they  were  furnished 
to  said  building."  Thereupon  defendants  objected  to  this  ques- 
tion, ''upon  the  ground  that,  before  witness  can  testify  that  the 
materials  went  into  the  building  he  must  show  that  'he  filed  a 
lien  upon  this  property.  Objection  sustained  by  the  court,  to 
which  ruling  defendants  duly  except."  This  ruling  is  assigned 
by  plaintiffs,  who  are  appellants  here,  as  error. 

The  ground  of  the  objection  relates  simply  to  the  order  of 
introducing  proof,  and  on  that  score  it  does  not  appear  to  have 
any  foundation  whatever  in  reason.     As  a  matter  of  logical  and 
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orderly  procedure  in  the  proof,  it  would  seem  to  be  as  appropri- 
ate to  first  show  that  the  materials  were  furnished  and  used  iu 
the  structure,  and  then  show  the  filing  of  the  lien,  as  to  reverse 
the  order  of  showing  those  facts.  The  furnishing  of  material 
must  precede  filing  of  lien,  in  order  to  make  the  lien  applicable* 
The  order  of  introducing  proof,  condemned  bj  the  objection, 
was  the  chronological  order  in  which  the  facts  must  have  arisen, 
if  existing,  and  was  the  order  in  which  such  facts  were  alleged 
in  the  complaint.  The  record  shows  that  the  original  lien 
account,  on  file  in  the  recorder's  office,  had  been  produced  by 
the  recorder,  proved  as  one  of  the  records  of  said  office,  and 
"  was  then  offered  by  plaintiffs,  to  be  marked  for  identification, 
and  was  received,  and  marked  ^Exhibit  A,'''  and  was  in  the 
hands  of  the  witness  when  the  objection  under  consideration 
was  interposed.  The  objection  appears  to  be  wholly  capricious, 
and  ought  not  to  be  sustained.  The  order  of  admitting  proof 
rests  in  the  sound  discretion  of  the  court,  and  that  discretion  is 
usually  exercised  to  allow  a  deviation  from  a  strictly  logical 
order,  if  the  exigency  of  the  occasion  demands  it,  or  the  con- 
Yeuienoe  of  witnesses  or  counsel  would  be  subserved  thereby, 
or  waste  of  time  avoided,  and  no  disadvantage  would  result  to 
the  adverse  party.  What  difference  could  there  be  in  effect  on 
the  adverse  party  if  the  furnishing  of  the  materidl  was  first 
sho^vn,  and  then  the  filing  of  the  lien?  It  should  always  be 
recognized  that  counsel  bear  an  important  part  in  the  trial  of 
an  action,  as  advocates  of  litigants  seeking  justice  at  the  hands 
of  the  court.  In  the  arrangement  of  the  case  for  trial,  in  the 
calling  and  interrogation  of  witnesses,  the  introduction  of  docu- 
mentary evidence,  the  formation  of  findings  and  instructions  to 
be  asked  for,  the  preparation  for  argument  of  the  cause,  and  in 
the  multitude  of  other  cares  which  press  upon  counsel  in  the 
trial  of  a  case,  they  have  more  im|)ortaut  responsibilities  to 
absorb  their  attention  than  to  study  whether  each  item  of  evi- 
dence, as  produced,  would  meet  the  approval  of  the  most  punc- 
tilious critic  of  its  lexical  sequence;  and  counsel  have  a  right 
to  complain  when,  in  their  attempt  to  present  the  cause  of  a 
suitor,  objections  are  sustained  by  the  court  which  have  no 
foundation  in  reason  or  in  fact,  and  which  result  only  in  embar- 
rassment.    It  is  observed  that  counsel  for  respondents  do  not 
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attempt  to  support  the  objection  under  consideration,  or  the 
ruling  of  the  court  thereon.  The  above-mentioned  objection 
having  been  sustained^  counsel  for  plaintiffs  offered  in  evidence 
the  lien  account  theretofore  proved,  to  which  objection  was 
interposed  on  several  grounds,  only  two  of  which  appear  to  be 
relied  on  to  support  the  ruling  of  the  court  sustaining  that 
objection,  and  refusing  to  allow  tlie  lien  account  to  be  admitted 
in  evidence. 

The  first  point  relied  on  to  support  such  ruling,  as  appears 
from  respondents'  brief,  is  that  *Hhe  complaint  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  action  against  respond- 
ents, and  they  made  timely  objection  to  any  evidence  in  the 
cause,  upon  that  ground.  There  is  no  allegation  of  the  com- 
plaint, or  in  the  claim  of  the  lien,  stating  that  the  material 
was  furnished  for  the  building  upon  which  the  pretended  lien 
is  claimed.^'  The  record  shows  no  such  ground  stated  in  the 
objection  to  the  admission  of  said  lien  account  in  evidence. 
Moreover,  the  complaint  is  not  wanting  in  this  respect  The 
complaint,  among  other  allegations,  alleges  that  '^defendant 
H.  A.  Anderson,  entered  into  a  contract  with  defendants 
Timothy  E.  Collins  and  John  Lepley  to  furnish  the  materials 
and  erect  upon  the  land  herein  above  described  a  three-story 
brick  building,  known  as  the  ^Collins  and  Lepley  Block,'  for 
them,  the  said  defendants;  and  plaintiffs  allege  that  in  pursu- 
ance of  said  contract,  so  made  and  entered  into  by  said  Ander- 
son, in  the  year  1890,  and  previous  to  the  27th  of  June  of  said 
year,  the  said  defendant  Anderson,  did  proceed  to  erect  and  con- 
struct said  three-story  brick  block,  known  as  the  'Collins  and 
Lepley  Block,'  upon  the  land  hereinbefore  described ;  and,  while 
so  carrying  out  said  contract,  the  said  defendant  Anderson  did 
purchase  of  one  F.  M.  Morgan,  then  of  the  city  of  Great  Falls, 
Cascade  county,  Montana,  windows,  frames,  stairs,  doors,  inside 
furnishing  material,  lumber,  etc.,  for  the  purpose  of  erecting 
therewith  the  said  brick  block,  and  which  were  used  in  and 
entered  into  the  construction  of  said  brick  building  aforesaid, 
on  the  land  hereinbefore  described,  of  the  value  in  the  aggre- 
gate, and  for  the  agreed  and  stipulated  sum  of  two  thousand  six 
hundred  and  ninety-five  and  fifty-six  one-hundredths  dollars 
(12,695.56)."     Therefore  the  ruling  of  the  court  excluding 
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said  lien  acoount  could  not  be  sustained^  on  the  ground  that 
the  complaint  was  insufficient  in  the  respect  urged^  even  if  that 
had  been  made  a  ground  of  objection  when  the  lien  account 
was  offered. 

Itespondents  also  urge  that  the  lien  account  offered  should 
be  rejected  as  insufficient  to  constitute  a  lien,  in  that  the  same 
is  not  itemized  as  required  by  law.  The  lieu  account  tendered 
bj  copy,  as  an  exhibit  to  the  complaint,  is  itemized  with  great 
particularity  as  to  the  various  materials  allied  to  have  been 
furnished.  The  account  in  question  is  a  long  one,  and  a  portion 
will  suffice  to  illustrate  the  whole  of  it  in  the  respect  mentioned. 
It  commences  as  follows: 

Great  Falls,  Mont.,  Dfia  16, 1890. 

H.  A,  Anderson,  Oontrador  for  OoUina  and  Lepley  Block,  lota  8 
end  9,  block  366,  city  of  Oreat  Falls,  to  Frank  if.  Morgan,  Dr. 

Sept.  1, 1890. 
8  windows,  4  lights  13''x42''xlf ,  glazed,  single  strength. 

2  «        4      «      14"x36"x"  "  "  " 
1         "        4       "      14"x28"x  *'           "          '*            " 

1  "        4      "      20"x24"x"  "  "  " 
Sept.  11,  1890. 

3  windows,  4  lights  12''x30''xlf ,  glazed,  single  strength. 

2  sash  2      "      12"xl3"x**  "  «  " 
J    a             4      a      14"xl3"x*'           "         "            " 

— And  so  continues,  describing  the  several  classes  of  materials, 
with  apparently  the  same  particularity  throughout.  The  point, 
bowever,  upon  which  respondents  press  their  objection,  is  that 
the  account  does  not  show  the  price  of  each  particular  item. 
Near  the  close  of  the  account  is  a  statement  as  follows:  *'  The 
foregoing,  per  price  agreed,  $2,585.*'  Then  follows  a  state- 
ment of  other  items  of  materials  and  prices,  makiug  a  total  of 
$2,695.56,  the  amount  for  which  this  suit  is  brought.  We 
hold  this  account  sufficiently  itemized.  It  contains  ample 
information  to  all  parties  concerned  to  enable  them  to  investi- 
gate as  to  whether  the  materials  set  forth  in  the  account  went 
into  the  structure,  and  as  to  the  reasonable  value  thereof.  The 
items  of  materials  alleged  to  have  been  furnished  are  so  par- 
ticularly set  forth  in  said  account  that  any  person  informed 
as  to  the  reasonable  value  of  such  wares  can  readily  asoer* 
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tain  whether  the  aggregate  price  set  down  is  just  and  reason* 
able.  Therefore  we  cannot  sustain  the  rnling  of  the  court 
excluding  said  lien  account  on  the  ground  that  it  is  not  suffi- 
ciently itemized. 

Certain  other  alleged  reasons  for  rejecting  said  lien  account 
were  stated  in  the  objection  thereto,  but  have  not  been  urged  on 
this  a()[)eal  in  support  of  the  ruling  of  t^e  court,  nor  do  we 
deem  those  reasons  pertinent  or  sufficient;  but,  inasmuch  as  it 
is  uncertain  upon  what  |)articular  ground  the  court  sustained 
the  objection,  and  it  being  necessary  to  remand  the  case  for 
trial,  we  will  briefly  notice  the  other  alleged  grounds  of  the 
objection,  in  the  order  set  forth  in  the  record. 

The  first  is  ''that  the  paper  purporting  to  be  a  lien  is  in  no 
wise  a  charge  upon  the  projierty  described  in  the  complaint  and 
in  the  lien.''  This  specifies  no  ground  or  reason  for  rejecting 
the  account,  and  therefore,  as  an  objection  to  the  admission  of 
eviilence,  it  must  be  disregarded. 

The  second  alleged  ground  of  objection  to  the  admission  of 
the  account  in  evidence  is  ''because  the  statute  of  Montana 
under  which  said  lien  is  supposed  to  have  been  filed  does  not 
provide  a  lien  for  a  sub-contractor  unless  that  sub-contractor  has 
a  contract  relation  with  the  owner  of  the  property."  This 
alleged  ground  is  out  of  place  as  an  objection  to  the  admission 
of  said  lien  account  in  evidence.  It  is  asking  the  court,  at  this 
incipient  stage  of  the  case,  to  consider  whether  the  evidence 
offered  by  plaintiffs  is  sufficient  in  law  to  sustain  a  decision  in 
his  favor,  and « not  whether  the  evidence  offered  is  relevant  and 
competent  to  establish  some  material  allegation  of  the  com- 
plaint. If  the  law  does  not  provide  for  a  lien  in  favor  of  a 
sub-contractor  unless  he  occupy  the  contractual  relation  men- 
tioned, and  on  the  close  of  proof  no  such  relation  had  been 
shown,  it  would  be  time  enough  to  raise  that  question  on  the 
summing  up  of  the  case.  In  offering  in  evidence  the  original 
lien  account,  tendered  by  copy  attached  to  the  complaint,  as 
part  thereof,  the  plaintiffs  were  simply  attem])ting  to  prove  the 
allegations  of  the  complaint  by  competent  evidence.  If  the 
complaint  was  insufficient  in  stating  a  case  for  a  lien  upon  said 
property,  that  question  of  law  should  have  been  raised  by 
demurrer. 
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The  third  alleged  ground  is  that  ''the  pretended  lien  is 
insufficient^  because  the  same  is  not  itemized,  as  required  by 
law/'  And  the  fourth  ground  is  like  unto  the  third^  namely: 
''Because  the  account  attached  to  the  pretended  lien^  and  filed 
therewith,  does  not  show  the  value,  or  reasonable  value,  of  the 
items  therein  set  forth."  These  grounds  of  objection  have 
been  already  considered. 

The  fifth  ground,  as  stated,  is:  "Because  there  is  nothing  in 
said  lien,  or  account  therewith  filed,  which  in  any  manner  oper- 
ates as  a  notice  to  the  defendants,  or  to  either  of  them,  of  the 
materials,  and  the  value  thereof,  which  are  alleged  to  have  been 
furnished  for  said  building.'^  This  ground  of  objection  also 
raises  a  question  of  law  as  to  the  sufficiency  of  the  lieu  tendered 
in  the  complaint;  and  the  further  question  whether  the  law 
providing  for  liens  requires  such  special  notices  as  this  ground 
of  objection  seems  to  contemplate.  It  would  have  been  more 
appropriate  to  raise  these  questions  by  demurrer,  inasmuch  as 
the  lien  account  filed  in  the  office  of  the  county  recorder  was 
made  part  of  the  complaint;  but,  not  having  been  raised  at 
that  proper  time,  it  is  time  enough  to  consider  that  question 
after  the  evidence  is  in,  and  the  court  comes  to  the  consideration 
whether  the  law  would  apply  a  lien  upon  the  facts  shown. 
Objecting  to  the  intro<luction  of  the  alleged  lien  account  in  evi- 
dence on  the  fifth  ground,  and  on  some  others  stated,  is  no 
more  than  undertaking  to  say  that  plaiutifis  cannot  be  allowed 
to  prove  the  allegations  of  their  complaint  after  time  for 
demurrer  has  passed,  and  those  allegations  have  been  answered, 
and  the  issue  thus  raised  is  being  tried. 

The  sixth  alleged  ground,  as  stated,  is  that  plaintiffs  "allege 
upon  a  contract,  and  the  account  filed  with  the  notice  of  lien 
claims  $2,586,  as  per  agreement,  and  another  amount,  which 
makes  |2,682,  as  the  reasonable  value.''  Plaintiffs  allege  in 
their  complaint  the  price  of  the  goods  furnished  as  being  the 
value  thereof,  and  also  as  being  the  agreed  price;  and  the  facts 
pointed  out  by  this  ground  of  objection  are  not  at  all  inconsist- 
ent with  the  allegations  of  the  complaint.  Judgment  reversed, 
and  cause  remanded  for  trial. 

Beversed. 

Pembebton,  C.  J.,  and  De  Witt,  J.,  concur. 
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MARTIN,  APPELT.ANT,  V.  FLAHARTY,  Respondent. 

[Argaed  NoTember  7. 1892.    Decided  Febrnary  6, 1898.] 

Deeds— DeKoery.— It  la  not  an  tbeolntely  enentUl  reqnUito  to  the  Ttliditj  of 
a  deed  that  there  be  a  maniial  deliyery  to  the  grantee,  bat  when  there  it  an  in- 
tention manifeeted  by  acta  or  by  words  on  the  park  of  the  grantor  to  make  tba 
inatmment  hia  deed  the  deliyery  ib  complete. 

Same — SuffloiMoy  qf  deUvmy  tu  hett/own  grarUes  and  grantor^M  adminiftrator,  — 
Where  it  did  not  appear  that  the  grantor  of  landa  had  erer  made  a  manual  de- 
Uyery  of  the  deed  to  her  daaghtors  who  were  the  granteea,  bat  that  on  the  day 
the  deed  was  ezeoated  had  reoeiyed  from  them  a  life  lease  of  the  same  lands  as 
were  oonyeyed  and  some  months  later  in  company  with  one  of  the  grantees  de- 
posited the  deed  and  lease  in  a  bank  with  a  written  direction  thereon  that  they 
be  deliyered  to  her,  and,  in  ease  of  her  death,  to  one  of  the  grantees,  after  which 
she  spoke  of  the  "  girl's  deed  "  as  being  in  the  bank,  and  occapied  the  premises 
nntil  her  death,  saoh  fMts  show  a  deliyery  of  the  deed  and  complete  con- 
summation thereof  before  the  death  of  the  grantor. 

Appeal  from  Ninth  Judicial  Didrid^  OaUatin  Oownty. 

Ejeotment  The  cause  was  tried  before  Arhstronq,  J., 
without  a  jurj.    Defendants  had  judgment  below.    Affirmed. 

E.  P.  OadweU,  and  J.  L.  Staata,  for  Appellant 

There  was  no  delivery  of  the  deed  to  the  property  in  question 
to  the  grantees,  or  either  of  them,  prior  to  the  death  of  the 
grantor,  or  at  all,  as  shown  by  the  evidence.  (Devlin  on  Deeds, 
§§  79,  283;  Fiaher  v.  Hall,  41  N.  Y.  423;  Ptuiaman  v.  Baker, 
30  Wis.  644;  11  Am.  Rep.  592;  Ball  v.  Foremany  37  Ohio, 
137;  Jackam  v.  Leek,  12  Wend.  107;  Fay  v.  Richardson,  7 
Pick.  91;  Shuril^y.  Fi-ancis,  118  Mass.  164;  Wiggins  v.  Lusk, 
12  111.  132;  Byara  y.  Spencer,  101  111.  429 ;  40  Am.  Rep.  212 ; 
SIdnner  v.  Baker,  79  111.  496;  Ounnell  v.  CockeriU,  79  111.  79; 
Reed  v.  DoiUliU,  62  111.  348;  Slinam  v.  Anderson,  96  111.  373; 
Jones  v.  Jones,  6  Conn.  Ill;  16  Am.  Dec.  36;  StUwdl  v.  Hub* 
hard,  20  Wend.  44.)  The  lease  creates  no  estoppel.  The  ten- 
ant was  in  possession  at  the  time  she  took  the  lease,  and  the 
doctrine  of  estoppel  does  not  apply.  She  never  accepted  the 
lease,  because  she  never  parted  with  the  higher  and  better  em- 
blem of  title  and  right  to  possession.  {Tewksbury  v.  Magraff, 
33  Cal.  237.) 
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Luce  &  iMoey  for  BespondeDts. 

Where  a  deed  is  fouud  in  the  grantee's  hands,  a  delivery  and 
aoceptanoe  are  always  presumed.     (3  Washburn  on  Real  Prop- 
erty, 262;  Blankman  v.  Vallqo,  15  Cal.  639.)    The  grantor 
admits  delivery  by  execution  and  acknowledgment.     {Bensley 
V.  Atwdl,  12  Cal.  232.)    Want  of  delivery  should  have  been 
alleged  and  proved,  the  deed  being  prima  fade  evidence  of  its 
delivery.     (Abbott's  Trial  Evidence,  p.  787,  n.  1;  p.  786,  §  4; 
Blqfford  v.  HombuckUy  3  Mont.  486;   OAom  v.  Hendrickaon, 
8  Cal.  31;.  Bogga  v.  M&eed  M.  Cb.,  14  Cal.  307;  Banning  v. 
Banning,  80  Cal.  271;  13  Am.  St.  Bep.  166 ;  De  Amaz  v. 
Esoandm,  69  Cal.  486, 489 ;  Comp.  Stats.,  §  286,  p.  666 ;  Comp. 
Stats.^  §  263,  p.  662.)    The  appellant  should  not  be  heard  to 
qnestion  the  effect  of  the  deed  in  any  manner.    Being  produced 
by  the  respondents  and  duly  acknowledged,  the  presumption  is 
that  it  is  in  every  respect  valid,  and  imports  verity.     {Branson 
V.  Oarutliers,  49  Cal.  374.)    If  the  facts  attending  the  execu- 
tion of  the  instrument  show  that  the  party  executing  it  intended 
it  to  become  immediately  operative  and  binding  without  any 
further  act  of  ceremony  on  his  part,  there  is  suflScient  proof  of 
an  effectual  delivery,  whoever  may  afterwards  take  possession 
of  the  document.     (Doe  v.  Knight^  6  Barn.  &  C.  671;  Soitverbije 
V.  Arden,  1  Johns.  Ch.  240;  MoLure  v^^Ooldough,  17  Ala.  89; 
Thatcher  v.  St.  Andreto'a  Chureh,  37  Mich.   264;  Farrar  v. 
Bridges,  6  Humph.  411;  42  Am.  Dec.  439.)     Even  if  the 
delivery  was  not  prior  to  the  deposit  of  the  deed,  that  act  oper- 
ated as  a  delivery.    {Belden  v.  Carter^  4  Day,  66;  4  Am.  Dec. 
185;   Woodward  v.  Oamp,  22  Conn.  461;  Grymes  v.  Hme^  49 
N.  Y.  17;  10  Am.  Rep.  313,  approving  HaJtlmway  v.  Payne, 
34  N.  Y.  92.)    A  deed  need  not  be  actually  delivered  if  the 
grantor  intends  the  execution  to  have  the  effect  of  a  delivery 
and  the  parties  act  u{)on  this  presumption.     (6  Am.  &  Etig. 
Ency.  of  Law,  p.  447,  and  cases  cited  in  notes  3-5.)     Any- 
thing done  by  the  grantor  from  which  it  is  apparent  that  a 
delivery  was  intended,  either  by  words  or  acts  or  both  com- 
bined, is  sufficient.     (2  Wait's  Actions  and  Defleuses,  494,  and 
cases  cited ;  Newton  v.  Bealer,  41  Iowa,  334.)     The  grantor  was 
estopped  by  the  acceptance  of  the  lease  from  denying  the  title 
YoiM  XIIL-7. 
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of  the  defendants.  It  was  an  acknowledgment  of  their  title. 
{McLaughlin  v.  MUcheU,  121  U.  S.  411;  McConndl  v.  Bowdry^ 
4  Mon.  T.  B.  400;  HaU  v.  BuUer,  10  Ad.  &  E.  205;  IngraJiam 
V.  Baldwin,  9  N.  Y.  45.  See  also  Woodruf  v.  Erie  By.  Co.,  93 
N.  Y.  609-18;  Jackson  v.  Spear,  7  Weud.  401;  Jaohon  v. 
Smith,  7  Cowen,  718;  Jackson  v.  Ayers,  14  Johns.  225;  1 
Washburn  on  Real  Property,  368,  359,  T[  4.  See  dissenting 
opinion  of  Justice  Sawyer  in  TewkAury  v.  Magraff,  33  Cal.  249, 
bottom  of  page  254.)  The  doctrine  in  TewIcAuiy  v.  Magraff  ia 
largely  modifie<l  in  PeraUa  v.  Ginodiio,  47  Cal.  459,  and  is 
repudiated  in  Mason  v.  Wo^,  40  Cal.  250,  as  to  its  application 
in  certain  cases.  (See  also  Abbey  Homestead  Assoc  v.  WiUard, 
48  Cal.  614;  Padfio  M.  L.  Im.  Co.  v.  Strowp,  63  Cal.  153.)  ^ 

Pembertok,  C.  J. — This  is  a  suit  in  ejectment  instituted 
in  the  court  below  by  appellant  as  administrator  of  Rebecca 
Githens,  deceased.  The  complaint  is  such  a  one  as  is  ordinarily 
employed  in  such  actions.  The  answer  contains  a  denial  of  all 
of  the  material  allegations  contained  in  the  complaint,  and 
alleges  affirmatively  that  the  deceased  was  not  the  owner  of  the 
demanded  premises  at  the  time  of  her  death,  but  was  the  tenant 
of  the  respondents;  that,  as  she  did  not  die  seised  of  any  estate 
in  the  premises,  her  administrator,  the  appellant,  cannot  main- 
tain this  action.  Both  parties  in  the  court  below  having  ex- 
pressly waived  a  jury,  the  case  was  tried  by  the  court.  The 
findings  and  judgment  of  the  court  below  were  in  favor  of  the 
respondents.  The  appellant  filed  his  motion  for  a  new  trial, 
which  was  overruled,  and  from  the  order  of  the  court,  over- 
ruling his  motion  for  a  new  trial,  this  api)eal  is  taken. 

The  facta  of  the  case  are  substantially  as  follows:  "The 
deceased,  Rebecca  Githens,  was  the  mother  of  the  respondents. 
On  the  second  day  of  January,  1888,  the  deceased,  who  was 
then  seised  in  fee  of  the  premises  in  dispute,  executed  a  deed  to 
the  demanded  premises  to  the  respondents.  On  the  same  day 
the  respondents  executed  a  lease  to  the  same  premises  to  the 
deceased  for  the  term  of  her  natural  life,  and  delivered  the 
same  to  the  deceased.  The  proof  is  not  positive  that  the  deed 
was  actually  then  delivered  by  the  grantor  to  the  grantees ;  that 
is,  by  manual  delivery.     Some  months  after  the  execution  of 
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the  said  deed  and  lease^  the  deceased,  in  company  witli  Mrs. 
Flaharty,  one  of  the  grantees,  took  both  of  said  instruments  to 
the  Gallatin  Valley  Bank,  and  delivered  them  to  the  assistant 
cashier.  Thb  inscription  \7as  written  on  the  outside  of  said 
paper:  To  deliver  to  Mrs.  Githens,  and,  in  case  of  her  death 
to  Mrs.  Flaharty/'  Mrs.  Githens  died  some  months  after  the 
delivery  of  these  papers  to  the  bank,  without  even  calling  for 
them,  and  without  even  attempting  or  expressing  any  desire  to 
regain  the  possession  of  them.  After  the  death  of  Mrs.  Githens 
the  papers  were  delivered  to  Mrs,  Flaharty.  While  these  papers 
were  in  the  bank,  Mrs.  Githens  spoke  of  them  to  witnesses,  say- 
ing the  ^'girls'  deed  "  (meaning  the  respondents)  was  in  the  bank. 
The  evidence  also  shows  that  the  deceased  occupied  the  demanded 
premises  under  said  lease  from  its  execution  until  her  death. 
After  the  death  of  Mrs.  Githens  the  respondents  took  posses- 
sion of  the  demanded  premises,  and  have  exercised  control 
thereof  ever  since.  The  deceased,  in  her  lifetime,  while  said 
papers  were  in  the  bank,  spoke  of  both  the  deed  and  lease  being 
in  the  bank,  and  of  the  deed  as  belonging  to  the  respondents. 
Ui>on  this  showing  of  facts  appellant  contends  there  was  no 
delivery  of  said  deed,  that  the  deceased  never  lost  control  over  • 
it  during  her  lifetime,  and  that  the  delivery  thereof  was  void. 
Counsel  for  the  appellant  concedes  that  if  the  deed  was  deliv- 
ered he  has  no  case.  Respondents,  of  course,  claim  that  the 
deed  was  delivered.  What,  then,  is  a  delivery?  And  how 
can  the  delivery  be  shown? 

In  the  6  American  and  English  Encyclopedia  of  Law,  page 
447,  we  find  this  doctrine  asserted :  ^^The  intention  always  con- 
trols the  determination  of  what  constitutes  a  sufficient  delivery ; 
and  it  may  be  manifested  by  acts  or  by  words,  or  by  both,  in 
the  most  informal  manner.  But  either  acts  or  words  manifest- 
ing the  intention  must  be  present,  in  order  to  constitute  a  good 
delivery.  But  the  deed  need  not  be  actually  delivered,  if  the 
grantor  intends  the  execution  to  have  the  efiect  of  a  delivery, 
and  the  parties  act  upon  this  presumption.  Delivery  will  be 
presumed  from  the  fact  that  the  deed  was  executed  before  the 
witnesses,  and  declared  to  be  delivered  in  their  presence.'^  Aud 
see  cases  cited  in  notes. 

In  Washburn  on  Real  Property  (vol.  3,  5th  ed.,  p.  305,  par. 
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28)  the  author  says:  ^'Tlius^  a  deed  may  be  delivered  to  the 
grantee  himself,  or  it  may  be  delivered  to  a  stranger  unknown 
to  the  person  for  whose  benefit  it  is  made,  if  so  intended  by  the 
maker;  and  this  may  be  an  effectual  delivery  the  moment  it  is 
assented  to  by  the  grantee,  even  though  the  grantor  may  in  the 
mean  time  have  deceased/'    See  authorities  cited  in  note. 

In  Delvin  on  Deeds  (vol.  1,»§  262)  the  author  holds  the  doc- 
trine o(  delivery  of  a  deed  to  be  one  of  intention:  ''As  no 
particular  form  of  delivery  is  required,  the  question  whether 
there  was  a  delivery  of  a  deed  or  not,  so  as  to  pass  title,  must 
in  a  great  measure,  where  it  is  not  clear  that  an  actual  delivery 
has  been  effected,  depend  upon  the  jieculiar  circumstances  of 
each  particular  case.  The  question  of  delivery  is  one  of  inten- 
tion, and  the  rule  is  that  a  delivery  is  complete  when  there  is 
an  intention  manifested  on  the  part  of  the  grantor  to  make  the 
instrument  his  deed.  'The  doctrine  seems  to  be  settled  beyond 
a  reasonable  doubt,'  remarks  Justice  Atwater,  'that  where  a 
party  executes  and  acknowledges  a  deed,  and  afterwards,  either 
by  acts  or  words,  expresses  his  will  that  the  same  is  for  the  use 
of  the  grantee,  especially  where  the  assent  of  the  grantee  appears 
•  to  the  transaction,  it  shall  be  sufficient  to  convey  the  estate, 
though  the  deed  remains  in  the  hands  of  the  grantor.  •  •  •  • 
The  main  thing  which  the  law  looks  at  is  whether  the  grantor 
indicates  his  will  that  the  instrument  should  pass  into  the  pos- 
session of  the  grantee;  and,  if  that  will  is  manifest,  then  the 
conveyance  inures  as  a  valid  grant,  although,  as  above  stated, 
the  deed  never  comes  into  the  hands  of  the  grantee.^  A  deed 
does  not  become  operative  until  it  is  delivered  with  the  intent 
that  it  shall  become  effective  as  a  conveyance.  Whether  such 
intent  actually  existed  is  a  question  of  fact  to  be  determined  by 
the  circumstances  of  the  case,  and  cannot,  in  the  majority  of 
instances,  be  declared  as  a  matter  of  law.  A  deed  was  held 
complete  and  valid  where  it  had  been  prepared  for  execution, 
read,  signed  and  acknowledged  before  a  proper  officer,  notwith- 
standing the  testimony  of  the  witnesses  present  at  its  execution 
that  there  was  no  formal  delivery,  and  the  fact  that  the  deed, 
after  the  grantor's  death,  was  found  among  his  private  papers 
in  his  desk." 

In  Doe  dem.  Gai-nouB  v.  Knight^  5  Barn.  &  C.  671;  11 
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E.  C.  L.  632,  Bayley,  J.,  holds  that  ^  where  a  party  to  an 
instnimeut  seals  it,  and  declares,  in  the  presence  of  a  witness, 
that  he  delivers  it  as  his  deed,  but  keeps  it  in  his  own  possession, 
and  there  is  notliiug  to  qualify  tliat,  or  to  show  that  the  execut- 
ing party  did  not  intend  it  to  operate  immediately,  except  the 
keeping  of  the  deed  in  his  hauds,  it  is  a  valid  and  effectual 
deed;  and  delivery  to  the  party  who  is  to  take  by  the  deed,  or 
to  any  person  for  his  use,  is  not  essential '';  and  cites  a  great 
number  of  cases  in  support  of  this  doctrine. 

In  Wheebmighi  v.  WhedwriglU,  2  Mass.  447;  3  Am.  Dec. 
66,  a  case  very  similar  to  the  one  at  bar.  Parsons,  C.  J., 
delivering  the  opinion  of  the  court,  holds  that  ''a  deed  signed, 
sealed,  delivered,  and  acknowledged,  which  is  committed  to  a 
third  person,  as  the  deed  to  the  grantor,  to  be  delivered  over 
to  the  grantee  on  a  future  event,  is  the  deed  of  the  grautor 
presently ;  and  the  third  person  is  a  trustee  of  it  for  the  grantee." 

In  Woodward  v.  Campf  22  Conn.  469, 460,  Waite,  J.,  speak- 
ing of  what  constitntes  a  valid  delivery  of  a  deed,  says:  ''And, 
in  order  to  constitute  a  valid  delivery,  it  is  not  necessary  that 
it  should  be  delivered  personally  to  the  grantee.  It  will  be 
sufficient  if  delivered  to  some  third  person  for  the  use  of  the 
grantee,  although  the  latter  was  not  present  at  the  time,  had  no 
knowledge  of  the  existence  of  the  deed,  and  never  gave  any 
authority  to  the  person  receiving  it  to  act  in  his  behalf. 
{MerriiU  v.  Sim^t,  18  Conn.  257;  46  Am.  Dec.  315.)  And  if 
a  deed  be  delivered  to  a  third  person,  to  be  by  him  kept,  dur- 
ing the  life  of  the  grantor,  subject  to  his  order,  and  at  his 
death,  if  not  previously  recalled,  to  be  delivered  over  to  the 
grantee,  and  the  grantor  die  without  having  recalled  the  deed, 
sQoh  delivery  will  become  effectual,  and  the  title  of  the  grantee 
consummated,  in  the  death  of  the  grantor.  {Bddea  v.  Carter^ 
4  Day,  66 ;  4  Am.  Dec.  186.)  According  to  these  authorities, 
had  the  deed,  in  the  present  case,  been  delivered  to  some  third 
person,  to  have  been  kept  during  the  life  of  Mrs.  Camp,  and 
then  delivered  to  the  grautee,  such  delivery,  upon  her  death^ 
would  have  become  perfected,  and  the  title  would  have  vested 
in  him." 

In  Farrar  v.  Bridges^  6  Humph.  411;  42  Am.  Dec  439,  the 
court  say:   ''A  formal,  ceremonious  delivery  of  a  deed  is  not 
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essential  to  its  validitj.  If  no  condition  be  annexed^  if  noth- 
ing remains  to  be  performed  in  order  to  give  effect  to  the  instru* 
ment,  its  signing,  sealing^  and  attestation  as  a  valid  instrument 
between  the  parties  will  make  it  complete  and  effectual|  although 
the  instrument  may  be  left  in  the  possession  of  the  bargainor 
or  grantor.''    (See  authorities  cited.) 

In  TluUcher  v.  8L  Andrew's  Oiurch,  37  Mich.  269^  speaking 
of  what  constitutes  the  delivery  of  a  deed,  the  court  say :  "The 
act  of  delivery  is  not,  necessarily,  a  transfer  of  the  possession 
of  the  iustrumeut  to  the  grantee,  and  an  acceptance  by  him ; 
but  it  is  that  act  of  the  grantor,  indicated  either  by  acts  or 
words,  or  both,  which  shows  an  intention  on  his  part  to  perfect 
the  transaction,  by  a  surrender  of  the  instrument  to  the  grantee^ 
or  to  some  third  person  for  his  use  and  benefit.  The  whole 
object  of  a  delivery  is  to  indicate  an  intent  upon  the  part  of  the 
grantor  to  give  effect  to  the  instrument.  The  deed  may  be 
delivered  to  the  grantee,  or  to  a  stranger  unknown  to  the  per- 
son for  whose  benefit  it  is  made;  and  it  has  been  held  that  such 
was  a  good  delivery,  when  assented  to  by  the  grantee  afler  the 
death  of  the  grantor.^'    (See  authoiities  cited.) 

In  McLure  v.  Coldoxigh^  17  Ala.  96,  the  court  say,  speaking 
of  what  constitutes  delivery:  "Then,  although  there  was  no 
delivery  by  the  hand,  there  was  enough  to  constitute  a  good 
delivery  in  law.  This  may  be  accomplished  by  mete  words,  or 
by  such  words  andactions  as  indicate  a  clear  intention  that  the 
deed  shall  be  considered  as  executed,  as  when  a  party  to  an  in- 
strument seals  it,  and  declares  in  the  presence  of  a  witness  that 
he  delivers  it  as  his  deed,  but  keeps  it  in  his  own  possession 
and  there  is  nothing  to  qualify  that,  or  to  show  that  the  execut- 
ing party  did  not  intend  it  to  operate  immediately,  except  the 
keeping  of  the  deed  in  his  hands,  it  is  a  valid  and  effectual 
deed ;  and  actual  delivery  to  the  party  who  is  to  take  by  the 
deed,  or  to  any  person  for  his  use,  is  not  essential.''  {Doe  dem. 
Gamona  v.  Knightj  5  Barn.  &  C.  671.) 

In  Belden  v.  Carter,  4  Day,  66;  4  Am.  Dea  185,  a  Con- 
necticut case,  depending  on  this  statement  of  facts:  ^'Delivery 
of  deed.  When  takes  effect.  A  grantor,  having  signed,  sealed, 
and  acknowledged  a  deed,  took  it  up,  in  the  absence  of  the 
grantee,  and  said  to  another:  'Take  this  deed  and  keep  it.    If 
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I  never  call  for  it,  deliver  it  to  B.  after  my  death.  If  I  call 
for  it^  deliver  it  to  me/  Tlie  party  then  took  the  deed,  and 
the  grantor  dying  soon  afterwards,  and  never  having  called  for 
it,  it  was  delivered  to  the  grantee*'^  Upon  these  facts  the  court 
say  and  hold :  ''  The  grantor  delivered  the  deed  to  Wright  with 
a  reservation  of  a  power  to  countermand  it,  but  this  makes  no 
difference ;  for  it  was  in  the  nature  of  a  testamentary  disposi- 
tion of  real  estate,  and  was  revocable  by  the  grantor  during 
his  life,  without  an  express  reservation  of  that  power.  The 
case,  then,  stands  upon  the  same  footing  as  if  there  had  been 
no  reservation  of  a  power  to  countermand  the  deed.  It  was  a 
delivery  of  a  writing  as  a  deed  to  the  use  of  the  grantee,  to 
take  effect  at  the  death  of  the  grantor,  deposited  in  the  hands 
of  a  third  |)erson  to  hold  till  that  event  happened,  and  then  to 
deliver  it  to  the  grantee.  The  legal  operation  of  this  delivery 
is  tiiat  it  became  the  deed  of  the  grantor  presently ;  that  Wright 
held  it  as  a  trustee  for  the  use  of  the  grantee;  that  the  title 
l>ecame  consummate  in  the  grantee  by  the  death  of  the  grantor; 
and  that  the  deed  took  effect,  by  relation,  from  the  time  of  the 
fiwt  delivery.'* 

In  Newton  v.  Bealery  41  Iowa,  334,  in  a  case  nearly  on  all 
fours  with  the  case  at  bar.  Day,  J.,  delivering  the  opinion  of 
the  court,  on  page  339,  says :  *'  Where  one  who  has  the  mental 
power  to  alter  his  intention,  and  the  physical  power  to  destroy 
a  deed  in  his  possession,  dies  without  doing  either,  there  is,  it 
seems  to  us,  but  little  reason  for  saying  that  his  deed  shall  be 
inoperative,  simply  because,  during  life,  he  might  have  done 
that  which  he  did  not  do.  It  is  much  more  consonant  with 
reason  to  determine  the  effect  of  the  deed  by  the  intention  exist- 
ing up  to  the  time  of  death  than  to  refuse  to  give  it  that 
effect  because  the  intention  might  have  been  changed.  Apply- 
ing  this  doctrine  to  the  deed  in  question,  there  can  be  no  doubt 
that  it  should  be  sustained.  The  deceased,  as  he  frequently 
declared,  had  made  all  the  provisions  for  his  other  children  that 
he  intended  to  make.  When  within  a  very  few  days  of  his 
death,  and  evidently,  as  appears,  contemplating  approaching 
dissolution,  he  says  that  he  has  his  property  all  fixed,  and 
points  to  the  chest  in  which  the  deed  would  be  found,  which, 
as  he  supposed,  had  the  effect  to  fix  his  property  so  that  there 
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would  be  no  'fussing'  about  it  when  he  was  gone.  He  thus 
manifested  an  unequivocal  intentioDi  within  a  very  short  time 
of  bis  deaths  to  have  this  deed  operate  as  a  disposition  of  his 
property,  and  any  construction  of  the  law  which  ignores  this 
intention,  and  defeats  this  purpose,  prefers  shadow  to  substance.'^ 
(See  cases  cited.) 

In  Hathaway  v.  Fayne,  34  N.  T.  92,  a  case  wherein  the  facts 
are  as  nearly  like  the  facts  in  the  case  at  bar  as  usually  happens, 
the  court  hold  that,  *^  where  a  deed  is  to  be  delivered  to  the 
grantee  on  the  death  of  the  grantor,  the  title,  by  relation, 
passes  at  the  time  the  deed  was  left  for  delivery/'  Potter,  J., 
delivered  the  opinion  in  this  case,  aud  after  viewing  at  great 
length  the  facts,  in  stating  the  law  and  citing  the  authorities, 
says :  **  Looking  to  the  language  of  the  agreement  itself,  for  the 
purpose  and  intent  of  this  conveyance,  it  left  no  condition  to  be 
performed  before  delivery.  It  required  nothing  but  the  lapse 
of  time,  to  wit,  the  death  of  both  grantors,  when  Herrendeen, 
the  agent,  trustee,  or  depositary  of  the  deed  (by  whatever  name 
he  may  be  called),  by  mutual  direction  of  the  parties,  not  alone 
that  of  the  grantor,  who  alone  could  not  revoke  a  mutual  agree- 
ment, immediately  to  deliver  it,  as  a  good  and  valid  conveyance 
of  all  the  lands  therein  contained.  If  we  look  at  the  intent  of 
the  parties  to  the  deed,  as  manifested  by  their  acts,  independent 
of  the  language  of  their  agreement — the  one  granting,  the 
other  accepting  the  grant  of,  this  part  of  the  same  premises — 
it  is  equally  apparent  that  the  parties  intended  the  first  deed  as 
a  present  conveyance.  In  RuggleB  v.  Laweon^  13  Johns.  285; 
7  Am.  Dec.  375,  A.  executed  a  deed  of  lands,  in  consideration 
of  natural  love  and  affection,  to  his  two  sons,  and  delivered  it 
to  C,  to  be  delivered  to  his  sons  in  case  A.  should  die  without 
making  a  will;  and,  A.  having  died  without  a  will,  C.  delivered 
the  deed  to  the  sons.  It  was  held  that  this  was  a  valid  deed, 
and  took  effect  from  the  first  delivery;  that  this  was  not  an 
escrow.  In  Tooley  v.  Dibbk^  2  Hill,  641,  a  father  signed  and 
sealed  a  deed  purporting  to  convey  to  his  son  a  farm,  placing 
the  deed  in  the  hands  of  B.,  with  instructions  to  deliver  it  after 
the  father's  death,  but  not  before,  unless  both  parties  called  for 
it ;  and  after  the  father  died  B.  delivered  the  deed  accordingly^ 
It  was  held  that  the  title  of  the  son  took  effect,  by  relation,  from 


13  Mont.]  Martin  v.  Flahabty.  105 

the  time  the  deed  was  left  with  B.^  and  that  the  son's  quitclaim, 
executed  intermediate  the  leaving  the  deed  with  B.^  and  the 
fiither's  death,  though  importing  a  mere  conveyance  of  the  son's 
'right  in  expectancy'  in  the  land,  would  pass  his  title.  The 
cases  of  Goodell  v.  Pierce^  2  Hill,  659,  and  Hunter  v.  Hunter^ 
17  Barb.  25,  are  but  confirmations  of  this  view  of  the  title  tak- 
ing eflfect  from  the  first  delivery  of  the  deed.  In  the  case  of 
JBdden  v.  Carter^  reported  in  4  Day,  66;  4  Am.  Dec.  185,  a 
deed  was  delivered  to  a  third  person  to  keep,  and,  if  not  called 
for,  to  deliver  it  after  the  death  of  the  grantor.  It  was  held 
that  by  legal  operation  it  became  the  deed  of  the  grantor  pres- 
ently, and  that  the  depositary  held  it  as  a  trustee  for  the  use 
of  the  grantee,  and  that  the  title  became  consummate  in  the 
grantee  by  the  death  of  the  grantor,  and  the  deed  took  effect, 
by  relation,  from  the  time  of  the  first  delivery.  In  the  case  of 
Whedwright  v.  Wheduright,  2  Mass.  447;  3  Am.  Dec.  66,  a 
distinction  is  made  which  I  regard  as  sound,  and  which  I  think 
has  not  been  questioned  since,  that  applies  to  this  case.  It  was 
held  that  a  deed,  signed,  sealed,  delivered,  and  acknowledged, 
which  is  committed  to  a  third  person  as  the  deed  of  the  grantor, 
to  be  delivered  over  to  the  grantee  on  a  future  event,  is  the  deed 
of  the  grantor  presently,  and  the  third  person  is  a  trustee  of  it 
for  the  grantee.  But  if  it  be  delivered  to  the  third  person  as 
the  writing  or  escrow  of  the  grantor,  to  be  delivered  on  some 
future  event,  it  is  not  the  grantor's  deed  until  the  second  deliv- 
ery. That  is,  its  being  a  present  deed  depends  upon  the  fact 
whether  it  was  delivered  as  an  escrow.  The  cases  can  be  multi- 
plied, each  varying  from  every  other  by  some  nice  shade  of  dif- 
ference, upon  the  question  whether,  in  the  present  case,  the  deed 
was  an  escrow  in  the  hands  of  the  depositary,  or  whether  the 
depositary  was  made  the  trustee  of  the  grantor.  In  the  former 
case  a  second  delivery  is  generally  required  before  the  title 
passes;  in  the  latter,  the  title  passes  at  the  instant  of  delivering 
the  deed  to  the  depositary.  This,  I  think,  is  the  true  disti no- 
tion. In  the  case  at  bar  there  was  no  direction  by  the  grantors 
that  the  deed  was  left  as  an  escrow,  and  it  presents  no  evidence 
of  intent  on  the  part  of  the  grantors  to  make  this  deed  an  escrow. 
There  is  no  condition  mentioned  in  the  agreement,  to  be  per- 
formed before  delivery,  which  in  law  would  create  it  an  escrow; 
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and  presumptions  arising  from  the  language  of  the  agreement, 
being  taken  most  strongly  against  the  grantor,  forbid  any  im- 
plication of  its  being  an  escrow.  I  think,  therefore,  that  if  the 
case  depended  upon  this  point,  raised  by  the  plaintiff  on  the 
assumption  that  there  was  no  such  delivery  of  the  deed  of  1839 
as  to  pass  the  title  to  the  defendant,  he  must  also  fail.  There 
is  another  reason,  which  exists  both  at  common  law  and  by  the 
statute  (which  adopted  the  common  law  in  this  respect),  which 
is  controlling — Hhat,  in  the  construction  of  every  instrument 
creating  or  conveying  any  estate  or  interest  in  lands,  it  shall  be 
the  duty  of  courts  of  justice  to  carry  into  effect  the  intent  of 
the  parties,  so  far  as  such  intent  can  be  collected  from  the  whole 
instrument,  and  is  consistent  with  the  rules  of  law/'  And,  in 
the  case  just  cited,  Denio,  C.  J.,  dissents  from  part  of  the  opin- 
ion of  the  court,  but  agrees  with  the  court  as  to  the  law  con- 
cerning the  delivery  of  deeds  in  such  cases,  and,  on  page  113  of 
the  opinion  cited,  says:  ^'They  do  [referring  to  cases  cited  on 
the  question  as  to  what  is  a  sufficient  delivery  of  a  deed],  how- 
ever, I  think,  prove  that  a  deed  may  be  delivered  to  a  third 
person,  as  this  was,  with  instructions  to  be  finally  delivered  to 
the  grantee  after  the  death  of  the  grantor.  In  such  a  case  the 
weight  of  authority  is  that  no  title  passes  until  the  final  deliv- 
ery, and  that  then  and  thereafter  the  title  is,  by  relation,  deemed 
to  have  vested  as  of  the  time  of  the  first  delivery  to  the  third 
person.  If  it  were  an  original  question,  I  should  suppose  that 
such  a  transaction  was  of  a  testamentary  character,  and  that  it 
would  be  inoperative,  for  want  of  the  attestation  required  by 
the  statute  of  wills.  But  the  cases  establish  the  rule  as  I  have 
stated,  and  they  should  not  now  be  disturbed.''  See  authorities 
he  ciies  on  this  point. 

Authorities  might  be  cited  to  any  extent  in  support  of  the 
doctrine  that  a  manual  delivery  of  a  deed  is  not  an  absolutely 
essential  requisite  to  its  validity;  that  ''the  question  of  delivery 
is  one  of  intention,  and  the  rule  is  that  a  delivery  is  complete 
when  there  is  an  intention  manifested  on  the  part  of  the  grantor 
to  make  the  instrument  his  deed."  In  this  case  the  grantor 
having  executed  the  deed  to  the  grantees,  and  having  received 
back  from  them  at  the  same  time  a  lease  for  the  term  of  her 
natural  life,  for  the  same  premises,  and  she  having  accepted  said 
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lease,  depositing  it,  with  the  deed  to  the  demanded  premises, 
with  the  depositary,  with  instructions  to  deliver  the  deed  to  the 
grantees  in  event  of  her  death,  and  having  never  recalled  the 
deed,  or  made  any  attempt  or  expressed  any  desire  to  regain 
control  thereof,  but  in  the  mean  time  spoke  of  the  deed  as  being 
the  deed  of  the  grantees,  in  the  hands  of  the  depositary,  and 
occupied  the  premises  as  the  tenant  of  respondents,  and  in  all 
respects  having  treated  the  deed  as  belonging  to  the  grantees, 
aud  both  parties  having  acted  concurrently  upon  the  theory 
that  the  deed  was  complete,  as  well  as  the  delivery  thereof,  the 
opinion  seems  irresistible  that  the  facts  show  a  valid  delivery  of 
the  deed  in  this  case.     Many  of  the  authorities  cited  in  this 
opinion  have  been  so  cited,  not  that  we  deemed  it  necessary  to 
a  determination  of  the  case  at  bar,  )}ut  more  for  the  purpose  of 
showing  the  trend  of  the  authorities,  and  the  extent  to  which 
they  go  in  support  of  the  doctrine  discussed  in  this  case.     Some 
of  these  authorities  go  further  than  perhaps  this  court  would 
go  under  like  circumstances;  but  they  all  support  the  position 
we  take — that  in  the  case  at  bar  there  was  a  valid  delivery  of 
the  deed.    The  acts,  words,  and  conduct  of  the  parties — espe- 
cially the  giving  of  the  lease  to  the  demanded  premises  by  the 
grantees  of  the  deed  to  the  grantor  contemporaneously  with  the 
execution  of  the  deed,  and  her  occupying  the  premises  under 
said  lease  until  her  death — establish  beyond  controversy  that 
the  parties  considered  the  deed  com^)Iete,  as  well  as  the  de- 
livery thereof.     This  opinion  is  not  to  be  interpreted  as  estab- 
lishing any  new  rule  in  relation  to  the  testamentary  disposition 
of  property,  or  as  expressing  any  opinion  as  to  the  rights  of 
creditors  in  cases  resting  upon  like  facts  and  circumstances. 
We  simply  decide  that  in  this  case  there  was  a  delivery  of  the 
deed,  and  complete  consummation  thereof,  before  the  death  of 
the  grantor. 
Judgment  of  the  lower  court  is  affirmed. 

Affittned. 
Habwoob,  J.,  and  De  Witt,  J.,  concur. 
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STEVENSON,  Appellant  v.  MATTESON  et  al.,  Re- 

8PONDENTS. 
[Argnad  Jane  24, 1892.    Decided  February  6, 1893.] 

Jvixatmr^  Entry  on  demurrer^  Infect  of  eofupn/.— Where  a  pl&iutiir  elects  to 
Btaod  on  his  oomplunt  after  demurrer  sastained,  it  is  the  dnty  of  the  court  to 
render  judgment  against  him  for  costs  so  as  to  place  him  in  a  position  to  appeal ; 
and  where  the  plaintiff  is  compelled  to  ask  the  court  to  enter  such  Judgment,  it 
is  not  such  a  consent  to  the  judgment  as  to  debar  him  of  the  right  to  appeal. 

HjlMM— FituUity.  —  A  judgment  sustaining  a  demurrer  and  dismissing  the  complaint 
as  to  one  of  sereral  defendants,  is  a  final  judgment  from  which  an  appeal  will 
Ue. 

ABSiONMXin — Action  to  annul  pleading,  — In  Ka  action  to  set  aside  an  assignment 
for  the  benefit  of  creditors  as  fraudulent,  both  assignors  and  assignee  being 
made  parties  defendant,  it  is  not  necessary  that  the  complaint  should  allege 
knowledge  on  the  part  of  the  assignee  of  the  matters  alleged  in  the  complaint 
to  be  fraudulent. 

BAMK—8ame—Jji$ignee  proper  party  defendant.  —An  assignee,  by  reason  of  har- 
ing  possession  of  the  assigned  property  and  goods,  and  by  reason  of  haying  a 
right  to  defend  the  assignment,  is  a  proper  party  defendant  to  an  action  to  have 
such  assignment  declared  void. 

Bjoa—ISame'^Ihity  of  court  as  to  ci'tftfitors. — It  is  the  duty  of  the  court  upon  the 
filing  of  a  complaint  by  a  creditor  to  set  aside  an  alleged  fraudulent  assignment 
to  make  such  orders  in  relation  to  the  assigned  estate  as  may  be  necessary  to 
preserve  it  for  the  benefit  of  rightful  creditors,  as  by  the  appointment  of  a  re- 
ceiver, so  as  to  render  available  any  judgment  that  might  be  rendered  on  the 
final  determination  of  the  action. 

Appeal  from  Mgkth  Jvdioial  XHdrid,  Oaacade  County. 

Action  to  Bet  aside  an  assignment  made  for  the  benefit  of 
creditors.  Assignee's  demurrer  to  the  complaint  was  sustained 
by  Benton^  J.,  and  judgment  for  costs  rendered  against  plain- 
tiff.    Reversed. 

jP.  C  Park,  for  Appellant. 

Ledie  &  Downing,  for  Respondents. 

Pemberton,  C.  J. — This  is  a  suit  brought  in  the  lower 
court  by  appellant  to  set  aside,  and  have  declared  void,  a  cer- 
tain deed  of  assignment.  On  the  sixteenth  day  of  January, 
1892,  George  L.  Stevenson  and  Ernest  W.  Ryder,  Jr.,  who 
claim  to  be  copartners  doing  business  at  Great  Falls,  in  Cascade 
county,  Montana,  under  and  in  the  firm  name  and  style  of 
Stevenson  <&  Ryder,  executed  their  deed  of  assignment  to  one 
S.  W.  Matteson,  Jr.,  conveying  to  him  their  stock  of  general 
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hardware,  harness,  etc.,  for  the  benefit  of  the  firm's  creditors. 
The  deed  was  duly  executed  by  Stevenson  &  Ryder,  and 
accepted  by  Matteson,  assignee,  who  took  charge  and  possession 
of  the  stock  of  goods.  The  deed  of  assignment  names  but  two 
preferred  creditors,  to  wit,  the  First  National  Bank  of  Great 
Fails,  in  the  sum  of  one  thousand  eight  hundred  dollars,  and 
one  James  Bleecker,  Jr.,  of  New  York,  in  the  sum  of  three 
thousand  dollars.  The  complaint  alleges  that  on  the  sixteenth 
day  of  January,  1892,  the  date  of  the  said  assignment,  and  for 
a  long  time  prior  thereto,  Stevenson  &  Ryder,  the  assignors 
named  in  said  deed  of  assignment,  and  James  Bleecker,  Jr.,  the 
preferred  creditor  named  in  said  deed  of  assignment,  were,  and 
had  been,  copartners  doing  said  business  as  such  in  the  city  of 
Oreat  Falls,  in  the  firm  name  of  Stevenson  &  Ryder,  and 
also  were  engaged  in  business  in  the  city  of  New  York,  in  the 
firm  name  of  Stevenson  and  Com})any;  that,  according  to  the 
terms  of  the  articles  of  copartnership  existing  between  said 
three  copartners,  all  matters  of  importance,  and  all  large  and 
important  purchases  and  sales  of  stock,  were  to  be  submitted  to 
all  three  of  the  members  of  said  firm,  doing  business  at  Great 
Falls,  before  being  entered  into  or  consummated ;  that  Steven- 
aon  and  Ryder,  two  members  of  said  firm,  made  the  assignment 
without  consulting  Bleecker,  who  could  have  easily  been  con- 
sulted by  telegraph,  as  was  often  done ;  that  Bleecker  did  not 
^x>nsent  to  said  assignment,  or  authorize  it,  but  immediately 
repudiated  it  after  hearing  of  it ;  that  said  Bleecker  was  fraudu- 
lently made  a  preferred  creditor,  in  and  by  said  deed  of  assign- 
ment, to  the  amount  of  three  thousand  dollars,  because  said 
firm  of  Stevenson  &  Ryder  did  not  owe,  nor  did  either  mem- 
ber of  said  firm  owe,  Bleecker  said  sum,  or  any  sum  whatever 
and,  further,  because  said  Bleecker  was  a  member  of  the  assigned 
firm ;  that  said  preferred  claim  of  three  thousand  dollars  allowed 
Bleecker,  and  the  whole  of  it,  was  fictitious,  false,  and  fraudu- 
lent, and  was  allowed  and  preferred  for  the  puri)ose  of  hinder- 
ing, delaying,  and  defrauding  the  creditors  of  said  firm ;  that, 
if  said  fraudulent  and  preferred  claim  of  Bleecker  is  paid  and 
allowed  by  the  assignee,  there  will  not  remain  sufficient  assets 
of  said  assigned  estate  to  pay  the  claim  of  appellant.  The  com- 
plaint shows  that  the  assignee  received  about  four  thousand  dol- 


110  Stevenson  v.  Matteson.     [Dec.  T.,  1892 

lars'  worth  of  property.  The  oomplaint  also  shows  that  on  the 
twentieth  day  of  February,  1892,  the  appellant  recovered  judg- 
ment in  the  lower  court  against  respondents  Stevenson  and 
Ryder,  and  Bleecker,  copartners  doing  business  in  Great  Falls 
in  the  firm  name  of  Stevenson  &  Ryder,  in  the  sum  of  nine 
hundred  and  sixty-four  dollars,  which  remains  un[)aid;  and  the 
sheriff  of  said  county,  being  unable  to  satisfy  an  execution 
issued  out  of  said  court  on  said  judgment,  has  returned  the 
same  mdla  bojia.  The  appellant  asks  that  said  deed  of  assign- 
ment be  declared  null  and  void,  and  be  set  aside,  and  for  other 
relief.  To  the  complaint  the  respondent  Matteson  fil^  a  gen- 
eral demurrer,  as  follows:  '^Now  comes  the  defendant  S.  W. 
Matteson,  and  demurs  to  the  second  amended  complaint  in  this 
action  filed  by  the  plaintiff,  and  for  cause  of  demurrer  alleges 
the  said  amended  oomplaint  does  not  state  facts  suflBcient  to 
constitute  a  cause  of  action,  and  of  this  he  demands  judgment 
of  the  oourt/^  The  court  below  sustained  this  demurrer,  and, 
the  appellant  declining  to  plead  further,  the  lower  court  dis- 
missed the  complaint  as  to  respondent  Matteson,  and  rendered 
judgment  against  appellant  for  costs.  From  this  judgment  the 
appellant  prosecutes  the  ai)i)eal. 

The  respondents  defend  the  action  of  the  court  in  sustaining 
the  demurrer  and  dismissing  the  action  as  to  respondent  Matte- 
son, on  the  ground  that  judgment  was  rendered  on  the  applica- 
tion of  appellant.  The  appellant  declined  to  further  plead 
after  said  demurrer  was  sustained,  because  he  believed  he  bad 
stated  a  good  cause  of  action  in  his  complaint  as  to  Matteson, 
as  well  as  to  the  other  respondents,  and  had  perhaps  stated  all 
the  facts  he  could  state  in  an  amended  complaint  It  was  his 
right,  in  that  case,  to  stand  on  his  complaint,  and,  in  the  event 
he  did  so,  it  was  the  duty  of  the  court  to  render  judgment  for 
costs,  so  as  to  place  the  appellant  in  a  position  to  appeal;  and 
his  asking  the  court  to  do  its  duty,  or  to  render  such  judgment 
as  would  allow  of  an  appeal,  was  not  such  a  consent  to  the  judg- 
ment as  to  debar  him  of  the  right  to  appeal.  (See  §  244,  div.  1, 
Comp.  Stats.)  In  ODnnor  v.  MoPhee^  1  Mont  78,  Knowles, 
J.,  says:  ''The  first  question  presented  in  this  case  is  one  of 
practice.  Can  the  plaintiffs  in  an  action  move  to  set  aside  a 
nonsuit,  when  they  have  consented  to  it,  upon  its  becoming 
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apparent^  from  the  rulings  of  the  courts  that  they  could  not 
recover^  basing  their  motion  u{)on  alleged  error  in  the  rulings 
of  the  oourt^  which  induced  them  to  consent  to  the  nonsuit? 
Such  practice  we  hold  proper.'*  (See  Natoma  etc.  Min.  Co.  v. 
Qarkin,  14  Cal.  544.)  In  the  case  at  bar  the  appellant  was  so 
placed,  after  the  sustaining  of  the  demurrer,  that  he  was  com- 
pelled to  ask  the  court  to  enter  the  proper  judgment,  so  he 
could  appeal,  basing  his  appeal  upon  the  alleged  error  of  the 
court  in  sustaining  the  demurrer  of  respondent  Matteson.  The 
judgment  sustaining  the  demurrer  and  dismissing  the  case  as 
to  respondent  Matteson  was  final  as  to  such  respondent  in  this 
case. 

The  respondents  further  contend  that  the  demurrer  of  re- 
spondent Matteson  should  have  been  sustained,  because  the  com- 
plaint contained  no  allegation  that  he  (Matteson),  the  assignee, 
had  knowledge  of  the  matters  alleged  in  the  complaint  to  be 
fraudulent.  Respondent  Matteson  was  a  proi)er  party  to  this 
suit,  because  he  was  the  assignee,  and  had  possession  of  the 
assigned  goods  and  property  which  the  complaint  alleges  to 
have  been  fraudulently  assigned,  and  was  presumably  dispos- 
ing of  the  property  for  the  purpose  of  paying  off  the  preferred 
credits,  the  principal  one  of  which  was  alleged  to  be  fictitious 
and  fraudulent  Matteson  also  had  a  right  to  defend  the 
assignment,  and  for  that  reason  alone  was  a  proper  party. 
Whether  there  was  any  allegation  in  the  complaint  implicat- 
ing him  in  the  allied  frauds  is  immaterial.  It  was  the  right 
and  duty  of  the  court,  upon  the  filing  of  the  complaint,  to 
make  such  orders  in  relation  to  the  assigned  estate  as  were 
necessary  to  preserve  it  for  the  use  and  benefit  of  the  rightful 
creditors,  so  as  to  render  available  any  judgment  that  might  be 
rendered  in  the  final  determination  of  this  cause.  The  court 
could  have  appointed  a  receiver  to  hold  and  care  for  the  assigned 
estate  until  final  judgment  herein,  so  that,  if  the  appellant 
should  succeed  in  this  action,  there  would  have  been  something 
of  the  estate  left,  out  of  which  he  could  satisfy  his  claim.  To 
sustain  the  demurrer  and  dismiss  this  cause  as  to  Matteson 
would  simply  be  permitting  Matteson  to  carry  out  the  terms  of 
an  assignment  alleged  to  be  fraudulent,  and  leave  the  rightful 
creditors  of  the  assigned  estate  remediless,  in  the  event  of  the 
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assignment  being  declared  void.  The  judgment  of  the  lower 
court  is  reversed,  and  the  cause  remanded,  with  instructions  to 
overrule  the  demurrer  of  respondent  Matteson,  and  proceed  with 
the  case  in  accordance  with  the  views  herein  expressed. 

Reversed. 
Habwood^  J.,  and  De  Witt,  J.,  concur. 


STATE,  Respondent,   v.  HUDSON,  Appellant. 

TArgaed  Jtniutfy  26, 1898.    Decided  Febnutry  27, 1893.] 

OBZMXifAii  Law—  Uttering  void  inMtrumerU^  Venua, ^In  a  proMoation  for  ntter- 
ing  A  forged  instrament  which  was  maUed  in  one  ooonty  and  receired  in  another, 
ttie  Tonne  it  in  the  ooonty  where  the  letter  containing  the  forged  instrament  was 
reoeiyed  and  not  in  the  county  where  it  was  mailed. 

Same — Same — Jurisdioiion,  —  The  mailing  of  the  instmment  is  not  an  act  reqnisita 
to  the  oonsammation  of  the  offense  of  uttering  a  forged  instrament,  there  being 
no  attering  in  snoh  case  antil  the  receipt  the  letter,  and  therefore  the  abore 
rale  is  not  changed  by  section  82  of  the  Criminal  Practice  Act,  proriding  that 
when  a  crime  has  been  committed  partly  in  one  county  and  partly  in  another, 
or  the  acts  or  effects  constitating  or  requisite  to  the  consummation  of  the 
oifense  occur  in  two  or  more  counties  the  jurisdiction  is  in  either. 

Appeal  from  Ninth  Judicial  District^  Oallatin  Cbunly. 

Conviction  for  uttering  a  forged  instrument.  Defendant  was 
tried  before  Armstrong,  J.    Eeversed. 

Statement  of  facts  prepared  by  the  judge  delivering  the 
opinion. 

This  is  an  appeal  by  the  defendant  from  a  judgment  upon  a 
conviction  for  uttering,  publishing,  and  passing  an  alleged 
forged  instrument.  The  opinion  below  treats  but  one  of  the 
several  points  made  by  appellant,  which  may  be  stated  as  fol- 
lows: Information  was  filed  in  Gallatin  county,  charging  the 
offense  of  uttering,  publishing,  and  passing  the  forged  instru- 
ment in  Gallatin  county.  The  proof  was  that  the  defendant 
deposited  the  alleged  forged  instrument  in  the  United  States 
mail  at  Three  Forks,  a  postoffioe  in  Gallatin  county,  directed 
to  the  city  of  Butte,  a  postoffice  in  Silver  Bow  county,  to  the 
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Siuger  Manufacturing  Company,  the  party  alleged  to  be  intended 
to  be  defrauded  by  the  defendant.  The  Singer  Manufacturing 
Company,  to  whom  the  forged  instrument  was  so  sent,  received 
the  same  at  Butte,  in  Silver  Bow  county.  This  was  the  only 
testimony  as  to  venue — as  to  the  place  where  the  defendant 
attered,  published,  and  passed  the  instrument  The  court  in- 
structed the  jury,  on  the  matter  of  venue,  that  if  the  state  has 
shown  that  the  defendant  mailed  the  instrument  in  Gallatin 
county,  state  of  Montana,  addressed  to  the  Singer  Manufactur- 
ing Company,  at  the  city  of  Butte,  Montana,  with  the  intent, 
eta,  and  that  the  defendant  knew  the  instrument  to  be  false 
and  fictitious,  and  that  the  Singer  Manufacturing  Company 
received  the  instrument  in  the  course  of  mail,  that  was  suf- 
ficient. The  question  now  upon  the  appeal  is  whether  the  facts 
of  a  mailing  of  the  forged  instrument  by  defendant  in  Gallatin 
county,  and  the  due  receipt  of  the  same  by  the  Singer  Manu- 
facturing Company  in  Silver  Bow  county,  constituted  an  utter- 
ing, publishing,  and  passing  in  Gktilatin  county.  If  yes,  the 
venue  was  proved;  if  no  the  venue  was  not  proved,  and  the 
judgment  must  be  reversed. 

E.  P.  Oadtoell,  for  Appellant. 

Henri  J.  Hcukdly  Attomey-Greneral,  and  H.  O.  Cookrill,  for 
the  state.  Respondent. 

Db  Witt,  J. — The  precise  question  presented  here  was  thor- 
oughly considered  in  New  York  in  the  case  of  People  v.  J8a</i- 
buUf  21  Wend.  509.  Mr.  Justice  Cowen  wrote  an  exhaustive 
opinion,  both  upon  the  reason  of  the  proposition,  and  upon  the 
authority  of  the  decided  cases.  The  case  is  a  standard  citation 
in  the  text-books.  (3  Greenleaf  on  Evidence,  §  112 ;  Wharton's 
Criminal  Law,  §  1451;  2  Bishop's  Criminal  Procedure,  §  428.) 
In  a  later  case  in  New  York  (People  v.  AdamSf  3  Denio,  209 ; 
45  Am.  Dec.  468),  the  opinion  of  the  court,  after  speaking  of 
the  principle  decided  in  21  Wend.,  and  after  citing  other  cases 
went  on  to  remark:  ''And  to  the  same  effiect  are  the  views  of 
the  late  Mr.  Justice  Cowen,  as  expressed  in  Eaihbun's  Case. 
And  the  principle  is  too  reasonable  and  just  of  itself,  and  too 
Voi-XITL— 8. 
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well  sasiained  by  adjudged  cases,  to  admit,  in  my  judgment,  of 
any  serious  doubt.''  It  was  held  in  the  Rathbun  case  that  the 
venue  was  in  the  county  where  the  letter  containing  the  forged 
instrument  was  received,  and  not  in  the  county  where  it  was 
mailed.  Upon  that  theory  the  venue  in  the  case  at  bar  should 
be  in  Silver  Bow  county,  and  not  in  Gallatin  county.  We 
are  wholly  satisfied  with  Justice  Coweu's  views,  and  nothing 
new  occurs  to  us  which  would  add  to  the  weight  of  his  reason- 
ing or  conclusion.  The  venue  was  not,  therefore,  proved  in 
Gallatin  county;  and  the  judgment  must  be  reversed,  unless 
our  statute  has  worked  a  change  in  the  principle  announced  in 
the  Rathbun  case.  The  Bathbun  case  discussed  the  doctrine 
of  an  offense  being  committed  partly  in  one  county  and  partly 
in  another,  and  concluded  that  the  offense  was  committed  wholly 
in  the  county  where  the  letter  was  received. 

Our  statute  provides  as  follows:  "When  a  crime  has  been 
committed  partly  in  one  county  and  pai-tly  in  another,  or  the  act 
or  effects  constituting  or  requisite  to  the  consummation  of  the 
offense  occur  in  two  or  more  counties,  the  jurisdiction  is  in  either 
county,  and  the  court  in  which  the  prosecution  shall  have  been 
first  commenced  shall  have  precedence."  (Crim.  Prac.  Act,  §  32.) 
But  in  the  case  at  bar  the  crime  was  not  partly  committed  in 
Grallatin  county.  The  uttering  was  the  offense.  There  was 
no  uttering  until  the  receipt  of  the  letter  in  Silver  Bow  county. 
The  mailing,  as  above  observed,  was  not  the  uttering.  Had 
the  letter  been  cut  off  in  its  passage  from  Ghillatin  to  Silver 
Bow  county,  or  had  it  been  destroyed,  or  never  received,  there 
would  have  been  no  uttering  at  any  place ;  nor  were  the  acts 
or  effects  constituting  the  offense  committed  in  Gallatin  county. 
That  which  constitutes  the  offense  was  the  uttering.  If  noth- 
ing had  occurred  other  than  that  which  occurred  in  Gallatin 
county — this  is,  if  nothing  had  occurred  further  than  the 
mailing  of  the  letter  in  Gallatin  county — there  would  have 
been  no  uttering,  and  no  offense;  nor  were  the  acts  or  effect^ 
requisite  to  the  consummation  of  the  offense  committed  in 
Gallatin  county.  It  was  not  requisite  to  the  consummation  of 
the  offense  that  the  letter  should  be  mailed  in  Gallatin  county, 
or  elsewhere.  The  forged  instrument  could  have  gone  to  the 
Singer  Manufacturing  Company  by  any  vehicle  other  than  the 
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mail.  The  defendant  could  have  handed  it  to  the  Singer 
Maoufacturing  Company  in  person.  It  may  be  said  that, 
under  the  facts  in  this  case^  there  would  have  been  no  uttering 
— that  is  to  say,  the  instrument  would  not  have  reached  the 
Singer  Manufacturing  Company,  and  so  be  uttered  or  published 
—  unless  it  had  been  put  into  the  mail,  and  that,  therefore, 
such  depositing  in  the  mail  was  an  act  requisite  to  the  consum- 
mation of  the  offense.  But  on  the  same  line  of  suggestion  it 
can  be  said  that  if  a  person,  having  determined  to  murder, 
starts  from  Gallatin  county,  and  travels  to  Silver  Bow  county, 
and  there  accomplishes  the  crime  of  murder,  if  he  had  not 
started  from  Gallatin  county  he  would  not  have  committed  the 
crime  in  Silver  Bow  county,  and  his  so  starting  from  Gallatin 
county  was  an  act  requisite  to  the  consummation  of  the  offense. 
But  it  would  not  be  contended  that  the  veiMie  for  such  crime 
of  murder  could  be  laid  in  Gallatin  county.  Again,  a  murdei'er 
might  buy  his  pistol  in  Gallatin  county,  then  go  to  Silver  Bow 
county,  and  commit  the  offense.  It  then  could  be  said,  on  the 
same  line  of  suggestion,  that  if  he  had  not  bought  the  pistol  in 
Gallatin  county  the  offense  would  not  have  been  committed, 
and  that,  therefore,  the  buying  of  the  pistol  was  an  act  requisite 
to  the  consummation  of  the  offense.  Illustrations  of  this  nature 
might  be  multiplied.  Such  acts  as  mailing  the  letter  or  buy- 
ing the  pistol,  or  a  murderer  traveling  through  Grallatin  county 
to  Silver  Bow  county,  would  be,  in  those  particular  cases,  pre- 
liminary to  the  commission  of  the  offense,  and  acts  without 
which,  in  the  particular  case,  the  offense  would  not  be  com- 
mitted, but  they  were  not  acts  requisite  to  the  consummation 
of  the  offense.  If  such  acts  were  construed  to  be  those  requi- 
site to  the  consummation  of  the  offense,  there  are  but  few  crimes 
the  venue  of  which  could  not  be  construed  to  be  in  counties 
other  than  the  actual  county  where  the  offense  was  committed. 
We  are  therefore  of  opinion,  in  the  case  at  bar,  that  the  venue 
of  the  offense,  if  any  offense  were  committed,  was  in  Silver  Bow 
county,  and  that  the  statute  (Crim.  Prac  Act,  §  32)  does  not 
change  the  principles  as  announced  in  the  Rathbun  case,  and 
generally  followed  since  the  promulgation  of  that  decision. 

The  judgment  is  reversed;  and  it  appearing  that  defendant 
cannot  be  convicted  in  said  county  on  the  charge  of  uttering 
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eaid  instrumeDt  in  that  jurisdiction^  it  is  therefore  further 
ordered  that  a  nolle  prosequi  be  entered,  and  that  the  court 
below  cause  defendant  to  be  discharged  from  imprisonment  on 
said  conviction. 

Reversed. 
PeAberton,  C.  J.^  and  Habwood,  J.^  concur. 


STATE,  Appellant,  v.  Hayes,  Respondent. 

[Argaed  January  25. 1898.    Decided  February  27, 1888.] 

Cbiminu.  Law — Laromy  by  bailee  of  horee — WhMn  not  pwdehabUe  ae  grand  lareeny 
—  Staivlory  conMbruotUm, -^ThA  bailee  of  a  horae,  who  oonYerta  it  with  intern  I 
to  steal,  and  is  tried  and  convicted  under  section  98  of  the  Criminal  Laws,  pro- 
Tiding  that  if  any  bailee  of  property  oonvert  the  same  to  his  own  use  with  in- 
tent to  steal,  he  shaU  be  guilty  of  grand  or  petit  larceny  according  to  the  amount 
or  value  of  the  property  converted,  can  not  be  punished  for  grand  larceny  where 
the  value  of  the  horse  as  alleged  is  less  than  fifty  dollars,  although  section  78 
of  the  Oriminal  Laws  makes  the  stealing  of  a  horse  of  whatever  value  grand 
larceny.  Said  statutes  being  highly  penal  the  rule  of  strict  construction  ap- 
plies, and,  in  the  absence  of  any  qualifying  words  in  section  93  as  "nature"  or 
*'  character"  of  property,  so  as  to  make  the  offense  and  punishment  the  same 
under  both  sections,  said  section  93  is  susceptible  of  no  construction  under  whi^ 
the  defendant  could  be  convicted. 

Appeal  from  Sixth  Judicial  Diatridy  Park  Oounty. 

Conviction  for  grand  larceny.  Defendant's  motion  in  arrest 
of  judgment  was  sustained  by  Henry^  J.  'Affirmed. 

Henri  J.  JBaakeU,  Attorney  General|  and  Alien  B.  Joy,  for 
the  State,  Appellant. 

MaUliew  R.  Wilson,  for  Respondent 

Pemberton,  C.  J. — On  the  twelfth  day  of  November,  1892, 
the  county  attorney  of  Park  County  filed  in  the  court  below  the 
following  information  against  the  respondent,  omitting  the  cap- 
tion and  formal  parts :  '^  In  the  name  and  by  the  authority  of 
the  State  of  Montana,  I,  Allen  R.  Joy,  county  attorney  in  and 
for  the  county  of  Park,  in  the  State  of  Montana,  who  prose- 
cutes for  and  on  behalf  of  said  state,  upon  information,  in  the 
district  court  of  said  district,  sitting  in  and  for  the  said  county 
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of  Parky  and  duly  empowered  to  inform  of  offenses  committed 
-within  said  county,  come  now  here  upon  information,  and  give 
the  court  to  understand  and  -  to  be  informed  that  one  John 
Hayes,  late  of  said  county  of  Park,  aforesaid,  at  the  county  of 
Park,  in  the  state  of  Montana,  and  within  the  jurisdiction  of 
this  court,  on  or  about  the  twelfth  day  of  August,  A.  i>.  1892, 
then  and  there  being  a  bailee  of  property,  to  wit,  one  roan 
ipare,  of  the  value  of  forty  dollars,  a  more  particular  descrip- 
tion of  which  is  to  the  said  county  attorney  unknown,  of  the 
property  of  one  W.  F.  Kirby,  and  then  and  there  feloniously 
converted  the  same  to  his  own  use,  and  did  then  and  there 
feloniously  sell  and  dispose  of  the  said  roan  mare  with  the 
intent  to  steal  the  same,  contrary  to  the  form  of  the  statute  in 
SQch  cases  made  and  provided,  and  against  the  peace  and  dignity 
of  the  state  of  Montana.''  The  respondent  pleaded  not  guilty. 
On  this  issue  the  cause  was  tried  by  a  jury.  The  jury  convicted 
the  respondent,  and  fixed  his  punishment  at  imprisonment  in 
the  state  prison  for  a  term  of  one  year.  Afler  conviction, 
counsel  for  respondent  filed  in  the  lower  court  the  following 
motion  in  arrest  of  judgment:  ^'(1)  Because  the  information 
in  this  action  does  not  state  facts  sufficient  to  constitute  any 
offense  against  the  laws  of  Montana.  (2)  Because  the  court 
had  no  jurisdiction,  for  the  reason  that  the  property  alleged  to 
have  been  converted  by  the  defendant  was  stated  to  be  of  the 
value  of  forty  dollars,  and  the  offense,  if  any,  charged  in  the 
information,  was  that  of  petit  larceny."  The  lower  court  sus- 
tained the  motion,  and,  from  the  order  and  judgment  sustaining 
the  same,  this  appeal  is  prosecuted. 

This  prosecution  was  instituted  and  conducted  under  section 
93,  chapter  6,  division  6,  of  the  Compiled  Laws^  and  is  as  fol- 
follows:  '^If  any  bailee  of  any  money,  goods,  or  property 
shall  convert  the  same  to  his  own  use,  with  intent  to  steal  the 
same,  he  shall  be  guilty  of  grand  or  petit  larceny,  according  to 
the  amount  of  the  property  or  value  of  the  goods,  chattels,  or 
property  so  converted,  in  the  same  manner  as  if  the  original 
taking  had  been  felonious;  and,  on  conviction  thereof,  shall  be 
punished  accordingly."  The  appellant  claims  that,  uuder  the 
foregoing  statute,  the  respondent  could  be  tried,  convicted,  and 
punished  as  under  section  78  of  the  same  chapter,  which  makes 
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the  stealing  of  any  mare,  gelding,  oolt,  etc.,  grand  larceny,  with- 
out reference  to  the  value  of  such  animal,  if  it  be  of  any  value 
whatever.  It  is  conceded  that  the  felonious  stealing  of  any  of 
the  animals,  of  whatever  value,  mentioned  in  said  section  78, 
is  made  grand  larceny.  Section  93,  chapter  6,  division  4,  of  the 
Compiled  Laws,  provides  that  if  any  bailee  of  any  money, 
goods,  or  property  shall  convert  the  same  to  his  own  use,  with 
intent  to  steal  the  same,  he  shall  be  guilty  of  grand  or  petit  lar- 
ceny, according  to  the  amount  of  the  money  or  value  of  the 
goods,  chattels,  or  property  so  converted,  in  the  same  manner 
as  if  the  original  taking  had  been  felonious,  and  shall  be  pun- 
ished accordingly  It  will  be  noticed  that  in  said  section  93 
no  mention  is  made  of  the  nature  of  the  property  converted,  as 
entering  into  the  degree  of  larceny,  of  which  the  party  may  be 
convicted,  or  determining  the  punishment  that  may  be  imposed. 
The  amount  of  the  money,  or  the  value  of  the  property  con- 
verted, is  the  criterion  by  which  the  degree  of  the  larceny  is  to 
be  determined,  as  well  as  the  penalty  to  be  imposed.  In  the 
thefl  of  the  animals  mentioned  in  section  78,  chapter  6,  of  the 
Compiled  Laws,  the  value  thereof  is  immaterial,  so  that  the  ani- 
mal is  of  any  value  whatever. 

Now,  then,  the  question  for  this  court  to  determine  is  whether 
a  person  tried  and  convicted  under  section  93,  chapter  6,  division 
5,  of  the  Compiled  Laws,  who,  being  the  bailee  of  a  mare,  con- 
verts her  to  his  own  use,  with  intent  to  steal,  the  animal  being 
of  a  less  value  than  fifty  dollars,  can  be  punished  as  provided 
under  section  78,  chapter  6,  of  the  Compiled  Laws,  which 
makes  the  felonious  stealing  of  such  animal,  of  whatever  value, 
grand  larceny.  The  value  of  the  animal  alleged  to  have  been 
converted  in  this  case  is  stated  in  the  information  to  be  forty 
dollars.  To  so  hold  would  require  this  court  to  so  construe 
said  section  93  to  mean  that  the  bailee  of  any  mare,  gelding, 
colt,  cow,  calf,  etc.,  of  whatever  value,  is  guilty  of  grand  lar- 
ceny, as  provided  in  said  section  78.  To  so  hold  we  must 
either  construe  a  word  into  said  section  93,  such  as  '' nature'' 
or  "character,''  and  to  hold  such  words  as  meaning  the  same  as 
the  words  "amount''  or  "value"  of  the  property  converted;  or 
else  we  would  have  to  hold  that  said  section  93,  with  the  words 
"according  to  the  amount  of  money  or  value  of  fhe  goods, 
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chattels^  or  property  so  oonverted/'  eliminated  therefrom,  would 
mean  the  same  as  it  now  reads.  We  think  such  a  oonstruction 
would  amount  to  judicial  legislation.  It  is  for  the  legislature 
to  enact  the  laws.  It  is  the  duty  of  the  court  to  construe  them 
as  it  finds  them.  These  statutes  are  both  highly  penal;  and  in 
such  cases  the  rule  of  strict  construction  applies. 

In  Endlich  on  the  Interpretation  of  Statutes  (§  329)  we  find 
this  doctrine  declared :  "To  determine  that  a  case  is  within  the 
intention  of  a  statute,  its  language  must  authorize  the  court  to 
say  so;  but  ii  is  not  admissible  to  carry  the  principle  that  a  case 
which  is  within  the  mischief  of  a  statute  is  within  its  provisions, 
so  far  as  to  punish  a  crime  not  specified  in  the  statute,  because  it 
is  of  equal  atrocity  or  of  a  kindred  character  with  those  which 
are  enumerated.  In  this  characteristic,  the  difference  between 
liberal  and  strict  constructions  is  clearly  presented.  Whilst  the 
letter  of  a  remedial  statute  may  be  extended  to  cases  clearly 
within  the  same  reason  and  within  the  mischief  the  act  was 
designed  to  cure,  unless  such  oonstruction  does  violence  to  the 
language,  a  consideration  of  the  old  law,  the  mischief,  and  tlie 
remedy,  though  proper  in  the  construction  of  criminal  as  well 
as  other  statutes,  is  not  in  itself  enough  to  bring  a  case  within 
the  operation  of  the  former  class  of  statutes.  Tlieir  language, 
pro])erly  given  its  full  meaning,  must,  at  least  by  that  meaning, 
expressly  include  the  case;  and  in  ascertaining  that  meaning 
the  court  cannot  go  beyond  the  plain  meaning  of  the  words  and 
phraseology  employed,  in  search  of  an  intention  not  certainly 
implied  in  them.  In  other  words,  whilst  a  case  may  come 
within  the  purview  of  a  remedial  statute,  unless  its  language, 
properly  construed,  excludes  it,  it  is  excluded  from  the  reach  of 
a  criminal  statute,  unless  the  language  includes  it.  Unless  the 
proper  meaning  of  the  language  of  the  statute  brings  a  case 
within  its  letter,  the  rule  of  strict  oonstruction  forbids  the  court 
to  create  a  crime  or  penalty  by  construction,  and  requires  it  to 
avoid  the  same  by  construction ;  and,  although  the  court  may 
be  unable  to  conceive  any  reason  why  the  case  in  question 
should  have  been  omitted,  and  considers  it  highly  improbable 
tbat  an  omission  was  intended,  it  is  not  at  liberty  to  extend  the 
enactment  to  cases  not  included  within  the  clear  and  obvious 
import  of  the  language.''    And  in  section  330  the  same  author 
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says :  ''It  may  be  hi^re  abided  that  the  rale  of  strict  construc- 
tioDy  in  tlie  case  of  penal  statutes,  requires  that,  where  an  act 
contains  such  an  ambiguity  as  to  leave  reasonable  doubt  of  its 
meaning,  it  is  the  duty  of  the  court  not  to  inflict  the  penalty; 
thaty  where  it  admits  of  two  constructions,  that  which  operates 
in  favor  of  life  or  liberty  is  to  be  preferred/' 

In  Iffdted  States  v.  Wiltberger,  6  Wheat.  76,  Marshall,  C.  J., 
delivering  the  opinion  of  the  court,  says:  ^'The  rule  that  penal 
laws  are  to  be  construed  strictly  is,  perhajis,  not  much  less  old 
than  construction  itself.  It  is  founded  on  the  tenderness  of  the 
law  for  the  rights  of  individuals^  ami  on  the  plain  principle  that 
the  power  of  punishment  is  vested  in  the  legislative,  not  in  the 
judicial,  department.  It  is  the  legislature,  not  the  court,  which 
is  to  define  a  crime,  and  ordain  its  punishment.  It  is  said  tliat, 
notwithstanding  this  rule,  the  intention  of  the  lawmaker  must 
govern  in  the  construction  of  penal  as  well  as  other  statutes. 
This  is  true.  But  this  is  not  a  new  independent  rule^  which 
subverts  the  old.  It  is  a  modification  of  the  ancient  maxim, 
and  amounts  to  this:  that,  though  penal  laws  are  to  be  con- 
strued strictly,  they  are  not  to  be  construed  so  strictly  as  to 
defeat  the  obvious  intention  of  the  legislature.  The  maxim  is 
not  to  be  so  applied  as  to  narrow  the  words  of  the  statute  to  the 
exclusion  of  cases  which  those  words,  in  their  ordinary  accepta- 
tion, or  in  that  sense  in  which  the  legislature  has  obviously 
used  them,  would  comprehend.  The  intention  of  the  l^isla- 
ture  is  to  be  collected  from  the  words  they  employ.  Where 
there  is  no  ambiguity  in  the  words,  there  is  no  room  for  con- 
struction. The  case  must  be  a  strong  one,  indeed,  which  would 
justify  a  court  in  departing  from  the  plain  meaning  of  words, 
esi)ecially  in  a  |>enal  act  in  search  of  an  intention  which  the 
words  themselves  did  not  suggest.  To  determine  that  a  case 
is  within  the  intention  of  a  statute,  its  language  must  authorize 
ns  to  say  so.  It  would  be  dangerous,  indeed,  to  carry  the  prin* 
cii>le  that  a  case  which  is  within  the  reason  or  mischief  of  a 
statute  is  within  its  provisions,  so  far  as  to  punish  a  crime  not 
enumerated  in  the  statute,  because  it  is  of  equal  atrocity  or  of 
kindred  character  with  those  which  are  enumerated.  If  this 
principle  has  ever  been  recognized  in  expounding  criminal  law, 
it  has  been  in  cases  of  considerable  irritation,  which  it  would 
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be  unsafe  to  consider  as  precedents  forming  a  general  rule  for 
other  cases/' 

In  Western  Vnian  Td.  Oo.  v.  AMU,  69  Ind.  199^  the  court 
saj:  '^A  court  cannot  create  a  penalty  by  construction^  but 
must  avoid  it  by  construction,  unless  it  is  brought  within  the 
letter  and  necessary  meaning  of  the  act  creating  it/'  These 
authorities,  and  those  that  might  be  multiplied,  simply  but 
strongly,  enunciate  the  elementary  doctrine  that  penal  statutes 
must  be  strictly  construed. 

We  are  of  the  opinion  that  under  no  construction  of  which 
section  93  is  susceptible  could  the  respondent  have  been  tried 
thereunder,  on  the  information  alleging  the  value  of  the  mare 
converted  to  be  forty  dollars,  and  convicted  of  grand  larceny^ 
and  punished  therefor  as  under  section  78*  If  the  legislature 
desire  to  punish  bailees  of  domestic  animals  mentioned  in  sec> 
tion  78,  chapter  6,  of  the  Compiled  Laws,  who  convert  the  same 
with  intent  to  steal,  and  treat  such  conversion  as  grand  larceny, 
as  if  the  original  taking  had  been  felonious,  then  section  93,. 
chapter  6,  division  4,  of  the  Compiled  Laws,  should  be  amended 
by  inserting  such  qualifjring  words  as  *' nature"  or  "character" 
of  property,  so  as  to  make  the  offense  and  punishment  the  same 
under  both  of  said  sections,  as  is  found  to  be  the  case  in  similar 
statutes  in  Missouri  and  other  states.  From  this  view  of  the 
case,  it  is  apparent  that  the  lower  court  had  no  original  juris- 
diction to  try  this  cause.  iThe  judgment  of  the  lower  court  is 
therefore  affirmed. 

Affiarmed* 

Habwood,  J.,  and  Db  Witt,  J.,  concurred. 
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RODONI,  Respondent  i;,  LYTLE,  Appellant.        IJiJl? 

[Argaed  NoTember  a,  1892.    Decided  March  18, 1898.] 

Apfxaz* — Si^fflcienoy  of  record  to  review  evidenoe  and  instnutioru,  — Neither  saf- 
floiency  of  the  eridence  to  snpport  a  yerdict  nor  objections  to  instractions  will 
be  oonsidered  on  appeal  where  the  statement  on  motion  for  a  new  trial  eon- 
taioB  the  oTidence  in  the  form  of  a  transcript  of  the  stenographer's  notes  by 
question  and  answer,  with  no  attempt  to  redaoe  it  to  narratiye  form  or  omit 
immaterial  matter. 

Saub  ot  PxBsoifAL  PBOPBBTT^^iS  of  scUe  oM  tfokfotuw.— In  an  action  against  a 
constable  for  conrersion  of  personal  property  taken  by  him  under  an  attach- 
ment against  plaintiffs  Tender,  a  written  bill  of  sale  from  such  yendor  to 
plaintiff,  although  alone  it  may  not  hare  folly  proTod  the  sale  and  deliyery  was 
competent  OTidenoe,  tending,  as  fkr  as  it  went,  to  prove  a  sale,  and  was  there- 
fore admissible. 

Appeal  from  Second  Judicial  Dktrid,  Silver  Bow  OownJty. 

Conversion.    The  cause  was  tried  before  MoHattoNi  J. 
Plaintiff  had  judgment  below.    Affirmed. 

(123) 
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Statement  of  facta^  prepared  by  the  judge  delivering  the 
opinion. 

This  action  is  for  damages  for  the  alleged  conversion  of  per- 
sonal property.  The  plaintiff  claimed  to  own  the  property  by 
purchase  from  Brennan  and  Company.  The  defendant  was  a 
constable^  and  attempted  to  allege  and  prove  that  he  took  the 
property  lawfully^  by  virtue  of  a  writ  of  attachment  in  a  case 
in  which  Williams  and  Saville  were  plaintiffs,  and  said  Brennan 
and  Company  were  defendants;  that  is  to  say,  plaintiff  claimed 
a  valid  sale  and  delivery  from  Brennan  and  Company  to  him, 
and  defendant  claims  that  such  sale  was  not  valid,  as  against 
Williams  and  Saville,  attaching  creditors  of  Brennan  and  Com- 
pany. Verdict  and  judgment  were  for  plaintiff.  Defendant's 
motion  for  a  new  trial  was  denied.  From  this  order^  and  the 
judgment^  defendant  appeals. 

Thompson  Campbell,  for  Appellant 

Charles  CDonnell,  for  Respondent. 

De  Witt,  J.— The  statement  on  motion  for  new  trial  con- 
tains the  evidence,  in  the  form  of  a  full  transcript  of  the  ste- 
nographer's notes,  by  question  and  answer.  There  was  no 
attempt  made  to  reduce  the  evidence  to  narrative  form,  and  to 
leave  out  immaterial  and  redundant  matter.  This  disr^ard 
of  the  practice  of  this  court  has  been  so  often  passed  upon  that 
the  bar  are  thoroughly  familiar  with  our  views.  {MorUana  By. 
Co.  V.  Warren,  6  Moijt.  275 ;  Fant  v.  Tandy,  7  Mont.  443 ;  SAer- 
man  v.  Higgins,  7  Mont  479 ;  Baymond  v.  Thexton,  7  Mont 
299;  Barger  v.  Halford,  10  Mont  67.)  Furthermore,  the  ap- 
pellant, in  presenting  his  statement  for  a  settlement,  was  admon- 
ished by  the  district  court  judge  as  to  its  condition ;  for  the 
judge  settled  the  statement  in  the  following  language:  '^The 
foregoing  statement  on  motion  for  new  trial  is  correct,  and  is 
signed,  settled,  and  allowed  this  twenty-ninth  day  of  July,  1892, 
without  approval  of  form.  John  J.  McHatton,  Judge."  We 
feel  that  we  must  abide  by  these  decisions,  and  in  accordance 
therewith,  disregard  the  evidence.  This  removes  from  consid- 
eration appellant's  contention  that  the  verdict  is  not  supported 
V  the  evidence.  It  also  removes  from  consideration  the 
Oijections  to  the  instructions,  because,  without  reviewing  the 
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evidence,  we  are  not  iuformed  what  application  the  instruciiona 
had  thereto, 

Tiiere  are  some  other  specifications  of  error,  in  regard  to 
which,  perhaps,  the  record  is  sufficient  to  present  them  for  our 
consideration.  One  is  as  follows:  The  plaintiff  offered  a  bill 
of  sale  from  Brennan  and  Company  to  plaintiff.  The  defend- 
ant  objected  to  tlie  bill  of  sale  that  it  was  not  evidence  of  the 
purchase  or  sale  of  the  property,  or  of  the  delivery  and  sale  of 
the  property.  It  may  have  been  that  the  bill  of  sale  alone  did 
not  fully  prove  the  sale  and  delivery  of  the  personal  property; 
but  it  certainly  cannot  be  contended  that  the  written  bill  of  sale, 
•executed  by  the  parties,  was  not  properly  a  part  of  the  evidenoe 
of  the  sale,  tending,  as  far  as  it  went,  to  prove  the  sale. 

There  are  some  other  points  raised  in  the  specifications,  which 
we  have  examined,  and  which  have  even  less  merit  than  this 
•one  just  noticed,  and  which  it  does  not  seem  necessary  to  treat. 
There  is  also  an  appeal  from  the  judgment,  but  the  appellant 
has  not  suggested  any  infirmities  in  tlie  judgment,  apparent 
npon  the  judgment-roll,  and  we  have  not  been  able  to  discover 
4iiiy  reason  why  the  pleadings  do  not  sustain  the  judgment. 
Xet  the  judgment  and  order  denying  new  trial  be  affirmed. 

Affirmed. 

P£MBEBTON,  C.  J.,  and  Habwood,  J.,  concur. 


FALK,  Appellant,  v.  BROWN,  Respondent. 

[Argned  January  U,  1893.    Decided  March  13, 1893.] 

Ksw  TniAL— Si{fflcietwy  of  evidefice— Abttse  of  diMretion,— It  is  an  abtiae  of  dii- 
oreiion  for  the  trial  conrt  to  aet  aside  a  yerdiot  for  plaintiff  and  grant  a  new 
trial  for  insuffioienoy  of  eyidenee  in  a  suit  to  reooTer  a  balance  of  an  aoooant, 
where  it  appeared  that  the  account  had  been  running  over  a  year  during  which 
time  numerous  payments  were  made;  that  defendant  was  a  sole  trader  and  that 
the  goods  were  deliyered  to  and  con^med  by  her  employees  at  her  places  of 
business,  which  facts  were  not  disputed,  except  that  the  payments  were  by  her 
husband  who  appeared  from  the  eyidence  to  be  acting  as  her  agent. 

Appeal  from  Third  Judicial  IHatridf  Deer  Lodge  OourUy. 

Action  on  an  account  Plaintiff  had  judgment  below.  De- 
fendant's motion  for  a  new  trial  was  granted  hj  Dubfee,  J. 
Reversed. 
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H.  P.  Whitehia,  for  Appellant. 
Edward  Schamikow,  for  BespoDclent. 

Pemberton.  C.  J. — This  suit  was  commenced  in  a  justice's 
court  to  recover  a  balance  on  au  account  allied  to  be  due  and 
owing  from  respondent,  who  was  defendant  below,  to  appellant, 
who  was  plaintiflF  below.  The  appellant  recovered  judgment 
in  the  justice's  court.  The  respondent  appealed  to  the  district 
court,  where  the  case  was  tried  de  novo^  with  a  jury,  and  a  ver- 
dict rendered  in  favor  of  appellant  for  the  full  amount  sued 
for.  The  respondent  moved  for  a  new  trial.  This  motion  was 
sustained  by  the  court  below,  and  from  the  order  granting  the 
new  trial  this  appeal  is  prosecuted. 

The  appellant  is  engaged  in  the  butcher  business.  The  ao- 
count  sued  on  commenced  on  the  fourth  day  of  May,  1889,  and 
continued  to  run  until  July,  1890,  amounting  to  the  total  sum 
of  $488.33,  on  which  numerous  payments  were  made  during 
that  time,  amounting  in  the  aggregate  to  |433.  From  the  evi- 
dence it  appears  that  the  respondent,  during  all  this  time,  was 
a  sole  trader,  engaged  in  mining,  ranching,  stock-raising,  etc 
It  also  appears  from  the  evidence  that  the  meat  sued  for  was 
delivered  to  her  teamsters  and  servants,  and  was  taken  to  her 
place  or  places  of  business,  where  it  was  consumed.  The  deliv- 
ery of  the  meat  to  her  employees,  and  its  consumption  by  those 
in  her  employ,  is  not  disputed,  either  in  her  answer  or  evidence. 
Nor  are  the  numerous  payments  on  said  account  disputed,  ex- 
cept that  it  is  shown  that  her  husband  made  the  payments,  who 
appeared,  from  the  evidence  of  the  case,  to  be  acting  as  her 
agent.  The  respondent  set  up  in  her  answer  a  counterclaim, 
in  support  of  which  proof  was  offered.  It  seems  that  the  juries 
in  both  the  justice's  and  district  court  disregarded  her  counter- 
claim and  rendered  their  vercttct  for  the  full  amount  of  plaintiff's 
claim.  The  principal  ground  relied  upon  to  sustain  the  motion 
for  a  new  trial  is  the  alleged  insufficiency  of  the  evidence  to 
support  the  verdict.  We  are  of  opinion  that  the  evidence  is 
amply  sufficient  to  support  the  verdict.  From  an  inspection 
of  the  record,  and  fully  considering  the  evidence,  and  all  the 
circumstances  of  the  case,  we  are  driven  to  the  conclusiou  that 
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the  oonrt  below,  in  sostaining  the  motion  for  a  new  trial,* did 
not  ezerdse  that  sound  discretion  which  ought  to  govern  trial 
courts  in  such  cases.  It  seems  rather  to  have  been  an  abuse  of 
such  discretion.^  The  order'^of  the  court  beloWj  granting  a  new 
trial,  is  reversed  and  set  aside. 

Beversed, 
Habwood,  J.,  and  Db  Witt,  J.,  concur. 
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CHOATE,  Appellant,  v.  SPENCER  et  al..  Respondents.  I  ^  '^ 
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[Argaed  Juinary  25, 1898.    Decided  MAroh  20, 1898.]  cSQ     99 
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fSmmom^AbsenM  of  moJ.— A  diitriot  court  Biimmona  is  void  if  iflsaed  withonti  13     ^„ 


the  seal  of  the  court,  where  the  statute  proTldes  that  it  **  must  be  issued  under |f86     282 
the  seal  of  the  court,"  and  no  Jurisdiction  of  the  defendant  is  acquired  by  the  ~ 
serrice  thereof . 

JvDQiaam ^Validity. —A  Judgment  entered  upon  a  default,  after  Benice  of  a 
summon*  issued  without  the  seal  of  the  court,  is  Toid,  as  well  as  the  execution 
and  aU  other  proceedings  thereunder. 

DsoiBzoiiB  ov  UiOTED  STATES  BtJPSBBfB  OoTTBT^  WJisn  oontroStn^.— A  decision  of 
the  supreme  court  of  the  United  States  upon  a  statute  which  is  the  same  in 
«!Bdo%  as  a  Montana  statute  is  controlling  upon  the  supreme  court  of  this  state 
in  passing  upon  the  latter  statute,  where  such  decision  was  rendered,  and  the 
acts  complained  of  occurred,  while  the  state  was  one  of  the  territories  of  the 
United  States. 

JvDQwanB^Sectum  119  of  Vie  Oode  of  CivU  Frooedure  eonsbrued.-^Th»  proTision 
of  section  119  of  the  Oode  of  Oivil  Procedure,  that  the  court  shall,  in  eyerj 
stsge  of  an  action,  disregard  any  error  or  defect  in  the  pleadings  or  proceedings 
which  shall  not  affect  the  substantial  rights  of  the  parties ;  and  no  judgment 
shall  be  reyersed  or  afifected  by  reason  of  such  error  or  defect,  does  not  apply 
to  an  action  where  jurisdiction  has  not  been  properly  acquired. 

Appeal  from  Sixth  Judicial  Didrict^  Meaglwr  Omnty. 

Action  to  annul  sheriff's  deed.  Defendants'  demurrer  to  the 
complaint  was  sustained  by  Henrt,  J.    Reversed. 

Thompson  A  MaddoXj  for  Appellant 

The  judgment  rendered  against  appellant  in  the  case  of  /8^ 
livan  V.  Choate,  was  a  nullity,  because  the  seal  of  the  district 
court  was  not  affixed  to  the  summons.  Sections  527,  528,  and 
68  of  the  Code  of  Civil  Procedure  provide  in  substance  respec- 
tiyelj  that  the  district  court  shall  have  a  seal,  that  the  clerk 
shall  keep  the  seal  and  that  the  summons  must  be  issued  under 
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the  seal  of  the  court  By  the  ancient  common  law^  all  process 
emanating  from  coarta  of  record  was  authenticated  by  the  seal 
of  the  court.  That  one  thing  gave  character  to  the  document. 
Without  it  the  writ  was  void.  This  doctrine  was  always  rigidly 
maintained  under  the  common  law^  both  of  England  and  in  the 
several  states  of  the  union,  except  that  in  many  of  the  states 
the  practicCi  as  well  as  the  character  and  functions  of  seals,  has 
been  modified  and  changed.  In  English  common  law  there  is: 
Anonymous,  1  P.  Wms.  523;  Martin  v.  Kerridge,  3  P.  Wms. 
240.  In  1868  this  subject  was  carefully  considered  in  the 
supreme  court  of  the  United  States  in  the  case  of  JEtna  Ins. 
Co.  Y.  HdUock,  6  Wall.  656|  and  it  was  there  held  that  pro- 
cess without  the  seal  of  the  court  conferred  no  jurisdiction 
or  authority  as  against  defendants.  Appellant  respectfully 
aubmits  that  this  decision  of  the  United  States  Supreme  Court 
is  controlling  upon  this  court  in  the  determination  of  this  ques- 
tion, and  relies  upon  the  authority  and  reasoning  of  SuUitan  v. 
City  of  Helena,  10  Mont.  143,  144.  The  court  rendering  the 
judgment  in  Sullivan  v.  Choate,  being  a  territorial  court,  acting 
under  power  conferred  by  Congress,  the  validity  of  the  judg* 
judgment  in  that  case,  as  presented  by  the  complaint  herein,  is 
a  federal  question,  over  which  the  supreme  court  of  the  United 
States  would  have  jurisdiction.  (Sleines  v.  FranJdin  Cb.  14 
Wall.  15;  York  v.  Texas,  137  U.  &  15;  Pennoyer  v.  N^,  95 
U.  S.  714;  Delirns  v.  Merdiania^  Bank,  14  Wall.  661.)  The 
following  cases  sustain  api)ellant's  position  that  the  summons 
in  Sullivan  v.  Choate  was  void  in  that  it  was  issued  without  the 
aeal  of  the  district  court.  (HaJl  v.  Jones,  9  Pick.  446;  Ex 
paiie  Smith,  15  Pick.  446;  Witherel  v.  Randall,  30  Me.  168; 
Bybee  v.  As/iby,  2  Gilm.  151;  43  Am.  Dec.  47;  Tibbetts  v.  Shaw, 
19  Me.  204;  Boal  v.  King,  6  Ohio,  11;  State  v.  Flemming,  66 
Me.  142;  22  Am.  Rep.  552;  Bailey  v.  Smith,  12  Me.  196; 
Porter  v.  Haskell,  11  Me.  177;  Commonwwealtli  v.  Stodcbridge,  11 
Mass.  279;  Wooljord  v.  Dugan,  2  Ark.  131;  35  Am.  Dec.  52.) 
The  absence  of  the  seal  was  not  an  amendable  defect.  {Bailey 
v.  Smiih,  12  Me.  196;  Tibbetts  v.  Shato,  19  Me.  204;  Witherel 
v.  Randall,  30  Me.  168.)  Observing  the  seal  on  the  summons 
— Vie  highest  evidence  of  the  court  from  which  it  emanated — and 
that  it  was  the  seal  of  the  probate  court,  appellant  had  the 
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right  to  disregard  it  altogether;  and  the  subsequent  rendering 
of  judgment  against  him  was  simply  void  and  of  no  eSecti  as 
also  were  all  subsequent  proceedings. 

F.  K  &  8.  H.  Molntire,  for  Respondents. 

1.  The  principal  point  made  in  this  case  is  that  the  sum- 
mons issued  out  of  the  district  court  in  and  for  Ckoteau 
county  did  not  bear  upon  it  the  impress  of  the  seal  of  said 
court,  as  required  by  the  Compiled  Statutes.  (Div.  1,  §  68.) 
The  plaintiff  contended  that  the  omission  of  the  seal  of  the 
court  rendered  the  summons  and  all  subsequent  proceedings 
void,  and  no  jurisdiction  of  the  person  of  George  B.  Choate, 
the  defendant  in  the  case  of  SuUivan  ▼•  Oiaate,  was  ever  ac- 
quired hj  said  district  court  of  Choteau  county.  In  support 
of  his  position  in  this  court,  the  appellant's  counsel  cite  a 
number  of  early  cases  from  Maine,  Massachusetts,  Ohio,  and 
Illinois,  and  one  from  the  supreme  court  of  the  United  States. 
The  later  decisions  and  the  weight  of  recent  authorities  hold 
that  the  omission  of  the  seal  from,  or  the  putting  of  the  wrong 
seal  upon,  process  is  a  defect  of  form  merely,  and  not  of  sub- 
stance, does  not  render  the  process  void,  and  the  process  is 
amendable  at  any  stage  of  the  proceedings,  even  after  judgment 
and  sale  npon  execution.  {Jump  v.  Bottoms  Oreditora,  35  Mo. 
193;  86  Am.  Dec.  146;  Parsom  v.  StveUy  32  N.  H.  87;  64  Am. 
Dec.  352;  Murdough  v.  MoPIierrin,  49  Iowa,  479;  TcUcoU  v. 
Romiberg,  8  Abb.  Pr.  N.  S.  287;  jD«?er  v.  AUn,  40  Ga.  429; 
CwwUh  V.  Staie  Bank,  18  Wis.  560;  86  Am.  Dec.  793;  Sabin 
V.  Atuiin,  19  Wis.  421;  People  v.  Dunning,  1  Wend.  16; 
Dommick  v.  Eaker,  3  Barb.  17;  Arnold  v.  Nye,  23  Mich.  286 ; 
Bridewell  v.  Mooney,  25  Ark.  524;  Hunter  v.  Burneville  Turn" 
pike  Co.  56  Ind.  213;  Purcell  v.  McFarland,  1  Ired.  34;  35 
Am.  Dec.  734;  Roee  v.  Ingram,  98  Ind.  276;  Boyd  v.  FiUJi, 
71  Ind.  306;  State  v.  Davis,  73  Ind.  359;  Taylor  v.  Courtnay, 
15  Neb.  190;  Warmoth  v.  Dryden,  125  Ind.  355;  Logan  ^r. 
BiUegasa,  16  Cal.  202;  Freeman  on  Executions,  §  46.) 

2.  Decisions  holding  the  contrary  will  be  found,  npon  care- 
ful scrutiny,  to  have  been  based  upon  the  strict  rules  of  the 
common  law,  as  was  JEtTia  Ina.  Co.  v.  HaUock,  6  Wall.  556, 
cited  by  appellant's  counsel;    but  in  all  the  code  states  that 
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have  provisions  like  ours  (Comp.  Stats.  Div.  1,  §§  116,  119) 
the  decisions  are  uniform  to  the  effect  that  defects  or  irregulari- 
ties of  form  only  in  process  not  affecting  the  substantial  rights 
of  the  parties,  such  as  the  omission  of  the  seal,  shall  be  dis- 
regarded, and  such  process  held  valid.  The  case  of  jEtna,  Ins. 
Co.  V.  Hallockf  6  Wall.  556,  is  not  an  authority  worthy  of  being 
followed  by  this  court.  That  case  was  appealed  from  the  su- 
preme court  of  Indiana,  before  the  adoption  by  that  state  of 
the  Code  of  Civil  Procedure,  and  was  decided  by  the  supreme 
court  of  the  United  States  upon  common-law  principles.  In 
the  subsequent  case  of  Hunter  v.  BumsviUe  Turnpike  Q).,  56  Ind. 
213,  and  the  other  Indiana  cases  above  cited  on  the  same  point, 
the  supreme  court  of  that  state  refused  to  follow  the  decision 
in  ^na  Ine.  Co,  v.  Hallook,  and  adopted  the  generally  accepted 
rules  laid  down  in  the  codes. 

3.  The  summons  being  perfect  in  other  respects,  put  the  de- 
fendant upon  notice — the  only  province  of  a  summons — and  he 
being  within  the  jurisdiction,  it  was  sufficient  for  that  purpose. 
Cheaters  objections  to  the  form  of  the  summons  should  have 
been  taken  advantage  of  by  motion  to  quash.  After  judgment 
and  an  opportunity  to  appear  and  question  the  jurisdiction  of 
the  court  had  upon  such  process,  objections  to  form,  merely, 
oome  too  late.  {Brewer  v.  5i6&y,  13  Met.  175 ;  Foot  v.  Knowles, 
4  Met.  386.) 

4.  The  court  has  control  of  its  process,  and  may  order  tlie 
summons  to  be  amended  at  any  time.  (Polack  v.  Hunt,  2  Cal. 
194;  Pierse  v.  MUea,  5  Mont.  549.)  And  the  allegation  of  the 
amended  complaint  that  the  seal  was  fraudulently  altered  on 
the  summons  is  insufficient,  in  not  stating  by  whom  it  was 
altered;  for  the  clerk  of  the  court  being  the  lawful  custodian 
of  its  seal  and  records,  the  law  will  presume  that  he  placed  the 
seal  upon  the  summons  in  the  course  of  his  official  duties. 

Pemberton,  C.  J. — This  is  a  suit  to  quiet  title  to  certain 
mining  property,  situated  in  Meagher  county,  and  described  in 
the  complaint.  The  appellant,  who  was  plaintiff  below,  allies 
in  his  complaint  that  on  the  sixteenth  day  of  July,  1888,  he 
was,  and  is  now,  seised  and  possessed  of  an  estate  of  inheritance 
in  and  to  the  mining  claim  described  therein;  that  the  respond- 
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entSy  who  were  defendants  below,  are  tenants  in  common  with 
him  in  and  to  said  property,  but  dispute  appellant's  title  to  the 
same;  that  on  the  seventeenth  day  of  July,  1888,  the  appellant 
was  indebted  to  one  Jere  Sullivan  in  the  sum  of  $208.32;  that 
on  said  last-mentioned  day  the  said  Sullivan  commenced  suit 
against  him  to  recover  judgment  for  such  indebtedness  in  the 
district  court  of  the  then  fourth  judicial  district  of  the  terri- 
tory of  Montana,  in  and  for  Choteau  county,  and  that  on  said 
last-mentioned  day  the  said  Sullivan  procured  to  be  issued,  under 
the  hand  of  the  clerk  of  said  court,  a  certain  paper,  purporting 
to  require  this  appellant  to  appear  and  answer  said  complaint; 
that  said  paper  or  pretended  summons  did  not  contain  or  bear 
in  any  place  or  part  thereof  the  seal  of  said  district  court,  but, 
on  the  contrary,  bore  the  impression  of  the  seal  of  the  probate 
court  of  said  Choteau  county;  tliat  on  the  twenty-first  day 
of  July,  1888,  there  was  served  upon  the  appellant  a  copy  of 
said  pretended  summons  in  Meagher  county,  in  the  territory 
of  Montana,  without  the  seal  of  said  district  court;  that  no 
summons  issued  out  of  said  district  court,  and  authenticated 
by  the  seal  of  said  court,  was  ever  served  on  the  appellant;  that 
appellant  never  appeared  in  said  court  at  any  time  to  answer 
said  complaint;  that  said  pretended  summons,  so  served  upon 
the  appellant,  was  returned  and  filed  with  the  clerk  of  said  court 
on  the  twenty-fifth  day  of  July,  1888;  that  thereafter,  on  the 
fifth  day  of  November,  1888,  the  default  of  the  appellant  was 
entered  in  said  court,  and  final  judgment  entered  in  said  court 
against  the  appellant  in  said  cause;  that  said  pretended  sum- 
mons was  the  only  means  by  which  said  court  ever  attempted 
to  acquire  jurisdiction  of  said  appellant;  and,  as  such,  was  the 
only  basis  for  the  judgment  entered  in  said  court  against  appel- 
lant in  said  cause;  that  on  the  fourth  day  of  June,  1889,  an 
execution  issued  out  of  the  district  court  upon  said  pretended 
judgment,  directed  to  the  sheriff  of  Meagher  county,  who  levied 
the  same  on  the  property  of  the  appellant  (described  in  the  com- 
plaint herein)  and  on  the  fifth  day  of  July,  1889,  said  sheriff  sold 
aaid  property  to  satisfy  said  pretended  execution ;  that  Timothy 
E.  Collins  d  dL  purchased  said  property  at  said  pretended  sale; 
that  thereafter  said  Collins  and  others  transferred  their  certifi- 
cate of  purchase  of  said  property  to  the  respondents,  and  that 
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OD  the  thirteenth  day  of  January^  1890,  the  said  sheriff  executed 
and  delivered  a  sheriff's  deed  to  said  proi)ert7  to  the  respond- 
ents, which  deed  was  duly  recorded  in  the  office  of  the  recorder 
of  said  county  of  Meagher;  that  said  property  was  sold  for  the 
sum  of  1722.86,  but  was  of  a  much  greater  value,  to  wit,  of  the 
value  of  130,000;  that  said  respondents,  at  the  time  of  receiv- 
ing the  certificate  of  purchase  and  the  deed  to  said  property, 
were  well  acquainted  with  the  defects  and  infirmities  of  the  said 
pretended  summons  and  judgment  issued  and  rendered  in  said 
district  court  upon  and  against  the  appellant,  and  purchased  the 
same  with  full  knowledge  of  all  the  defects  in  relation  thereto ; 
that  said  respondents  claim  title  in  fee  to  the  mining  ground 
mentioned  in  the  complaint,  under  and  by  virtue  of  said  certi- 
cate  of  purchase  and  sheriff's  deed  thereto;  and  that  said 
deed  is  a  cloud  upon  the  title  of  appellant,  to  the  injury  and 
damage  of  appellant  in  the  free  use  and  employment  thereof. 
Appellant  asks  that  said  deed  be  declared  void,  and  that  it  be 
canceled.  To  this  complaint  the  respondents  filed  a  general 
demurrer,  which  was  sustained  by  the  court,  and  judgment  was 
rendered  for  the  respondents  for  costs.  From  this  judgment 
the  appellant  prosecutes  this  appeal. 

The  appellant  insists  that  the  summons  issued  out  of  the  dis- 
trict court  of  the  fourth  judicial  district  of  the  territory  of 
Montana,  in  and  for  Choteau  county  on  the  seventeenth  day 
of  June,  1888,  in  the  suit  of  Jere  Sullivan  against  this  appellant, 
was  absolutely  void,  because  it  was  not  authenticated  by  the 
seal  of  said  court.  If  this  contention  is  correct,  the  district 
court  never  acquired  jurisdiction  of  this  appellant,  who  was 
defendant  in  that  suit,  by  the  issuance  and  service  of  such  sum- 
mons; and  any  judgment  said  court  may  have  entered  in  said 
cause,  as  well  as  the  execution  issued  for  the  enforcement  of 
such  judgment,  and  all  other  proceedings  thereunder,  including 
the  levy  thereof  on  the  property  of  appellant,  and  the  sale  and 
execution  and  delivery  of  the  sheriff's  deed  complained  of, 
would  necessarily  be  null  and  void.  The  complaint  states  that 
the  said  summons  bore  the  impress  of  the  seal  of  the  probate 
court  of  Choteau  county,  instead  of  the  seal  of  the  district 
court,  at  the  time  of  its  issuance  and  service.    For  the  purposes 
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of  this  cause  we  shall  treat  the  summons  as  having  been  issued 
without  a  seal. 

At  common  law,  a  writ  issuing  from  a  court  having  a  seal, 
in  order  to  be  considered  authentic  or  of  any  value,  must  be 
attested  by  the  seal  of  the  court  from  which  it  is  issued.  The 
laws  of  this  state  provide  that  the  district  courts  shall  have  a 
seal  (Code  Civ.  Proc,  §  527),  and  that  the  clerk  of  the  court 
shall  keep  the  seal  (Code  Civ.  Proc.,  §  528).  And  section  68  of 
the  Code  of  Civil  Procedure  requires  that  the  summons  must 
be  issued  under  the  seal  of  the  court.  So  that,  under  our  stat- 
utes, there  is  no  departure  from  the  common-law  rule  requiring 
such  writs  to  be  authenticated  by  the  seal  of  the  court  from 
which  they  issue.  The  appellant  has  cited  a  number  of  authori- 
ties holding  the  common-law  doctrine  that  such  writs  must  be 
authenticated  by  the  seal  of  the  court  from  which  they  are 
issued  in  order  to  give  them  validity,  and  without  which  they 
would  be  void.  The  principal  case  relied  upon  by  appellant  in 
support  of  his  contention  that  the  summons  under  discussion 
was  void  for  want  of  the  seal  of  the  court  is  Inmrance  Co.  v. 
HaUocky  6  Wall.  556.  This  case  went  to  the  supreme  court  of 
the  United  States,  from  Indiana,  and  involved  the  validity'of 
a  deed  executed  and  delivered  by  a  sheriff  to  real  estate,  under 
an  order  of  sale,  under  a  statute  of  that  state.  The  statute 
required  the  order  of  sale  to  be  issued  under  the  seal  of  the 
court.  The  seal  was  omitted  from  the  order  of  sale.  In  de- 
livering the  opinion  of  the  court,  Mr.  Justice  Miller  says: 
"If  the  paper  here  called  an  *  order  of  sale'  is  to  be  treated  as 
a  writ  of  execution  or  fieri  facias  issued  to  the  sheriff  or  as  a 
process  of  any  kind  issued  from  the  court,  which  the  law  re- 
quired to  be  issued  under  the  seal  of  the  court,  there  can  be  no 
question  that  it  was  void,  and  conferred  no  authority  upon  the 
officer  to  sell  the  land.  The  authorities  are  uniform  that  all 
process  issuing  from  a  court  which  by  law  authenticates  such 
process  with  its  seal  is  void  if  issued  without  a  seal.  Counsel 
for  plaintiffs  in  error  have  not  cited  a  single  case  to  the  contrary, 
nor  have  our  own  researches  discovered  one.  We  have  decided 
in  this  court  that  a  writ  of  error  is  void  for  want  of  a  seal,  though 
the  clerk  had  returned  the  transcript  in  obedience  to  the  writ. 
We  have  held  that  a  bill  of  exceptions  must  be  under  the  seal 
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of  the  judge."  This  was  a  collateral  attack  made  upon  the  deed 
executed  by  the  sheriff^  uuder  the  order  of  sale  from  which  the 
seal  had  been  omitted.  Counsel  for  the  respondents  contend 
that  the  case  just  cited  is  not  controlling,  and  claim  that  the 
Indiana  courts  have  declined  to  follow  the  rule  therein  asserted, 
and  cite  a  number  of  Indiana  cases  in  support  of  their  position. 
From  an  examination  of  the  Indiana  cases  cited  by  respondentSy 
we  are  of  opinion  that  the  departure  from  the  rule  asserted  in 
Ijisuranoe  Co.  v.  HcUlockj  6  Wall.  556,  has  been  occasioned  bj 
the  legislation  in  Indiana  since  the  decision  in  6  Wall.  656.  In 
support  of  this  view,  we  quote  from  State  v.  DavU,  73  Ind.  360, 
this  case  being  cited  by  resi)ondeuts.  In  this  case  the  court  say : 
*^  It  is  undoubtedly  true,  as  api)ellees  insist,  that  at  common  law 
a  writ  issuing  from  a  court  must,  in  order  to  be  entitled  to  be 
considered  as  regular  and  authentic,  be  attested  by  the  seal  of 
the  court  from  which  it  issued.  {WUliams  v.  VanmeteTf  19  111. 
293 ;  StaU  v.  Flemming, 66  Me.  142 ;  22  Am.  Rep.  552 ;  Wheaion 
V.  Thompson^  20  Minn.  196;  Reeder  v.  Murray^  3  Ark.  460.) 
The  case  of  Insurance  Co.  v.  Hallock,  6  Wall.  556,  does  decide 
tiiat  an  order  of  sale  issued  by  a  court  of  this  state  was  void 
because  not  attested  by  the  seal  of  the  court.  It  has  also  been 
held  by  this  court  that,  where  there  is  no  statute  to  the  contrary, 
a  writ  or  record  must  be  attested  by  the  seal  of  the  court  fiom 
which  it  comes.  (Jones  v.  Frost,  42  Ind.  543 ;  Hinton  v.  Broum^ 
1  Blackf.  429;  Sanford  v.  Sintm,  34  Ind.  539.)  The  older 
cases  did  hold  that  a  writ  lacking  the  seal  of  the  court  was 
absolutely  void,  but  there  is  much  conflict  upon  this  point 
among  the  modern  cases,  many  of  them  holding  that  such  a 
writ  is  not  void,  but  merely  voidable.  Our  court  long  since 
held  that  such  a  writ  was  not  void.  It  is  true,  as  argued  by 
appellees,  that  a  summons  so  clearly  defective  as  to  be  insuf- 
ficient to  confer  jurisdiction  cannot,  after  judgment,  be  so 
amended  as  to  give  jurisdiction.  If  a  summons  without  a  seal 
be  conceded  to  be  void,  then  there  can  be  no  amendment,  for  it 
is  axiomatic  that  a  void  thing  cannot  be  amended.  The  liberal 
provisions  of  our  statute  respecting  the  summons  would  take 
such  writs  from  under  the  old  common-law  rule,  even  if  it  were 
conceded  that  it  is  the  rule  which  must  be  adopted  respecting 
other  writs.    The  provisions  of  the  code  upon  this  subject  are 
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coDtained  in  article  IV.,  aad  the  provision  which  directly  bears 
upon  this  point  is  found  in  section  37,  and  is  as  follows:  'No 
summons  or  the  service  shall  be  set  aside  or  be  adjudged  insuf- 
ficient where  there  is  su£Bcient  substance  about  either  to  inform 
the  party  on  whom  it  may  be  served  that  there  is  an  action 
instituted  against  him  in  court.'''  It  must  appear  as  conclusive 
that  the  court  in  this  case  would  have  held  the  summons  void 
but  for  the  statute  of  Indiana,  quoted  in  their  opinion.  This 
case  seems  to  us  to  be  strong  authority  for  holding  that,  but  for 
the  statute  of  Indiana  in  relation  to  the  essentials  of  a  summons, 
that  court  would  have  held  to  the  doctrine  contained  in  6  Wall. 
656,  to  wit,  that  such  writs,  without  the  seal  of  the  court  from 
which  they  issued,  are  void. 

Counsel  for  the  respondents  have  cited  many  authorities  to 
the  effect  that  defective  process  cannot  be  attacked  in  a  collat- 
eral proceeding,  and  to  the  effect  that  defective  process  is 
amendable  in  many  states.  But  this  is  not  a  collateral  pro- 
ceeding. It  is  a  direct  proceeding  to  have  a  deed  canceled, 
which  is  not  void  on  its  face,  but  which  is  alleged  to  be  void 
because  of  its  being  the  result  of  a  judgment  void  for  want  of 
jurisdiction  of  the  court  rendering  it,  and  which  deed  is  a  cloud 
u|K>n  the  title  of  the  party  seeking  reliefl  (See  3  Pomeroy's 
Equity  Jurisprudence,  §  1395  et  seq.) 

The  appellant  further  contends  that,  at  the  time  of  the  issu- 
ance and  service  of  the  summons  under  discussion,  Montana 
was  one  of  the  Territories  of  the  United  States,  and  for  this 
reason  the  opinion  of  the  supreme  court  of  the  United  States 
in  6  Wall.  556,  is  decisive  of  the  question  as  to  the  validity  of 
said  summons,  and  controlling  upon  this  court  in  the  determi- 
nation of  this  question ;  and  relies  upon  the  authority  and  rea- 
soning in  Sullivan  v.  Oity  of  Helena^  10  Mont.  134.  We  are  of 
opinion  that  this  position  is  nnassailable,  our  statute  being,  in 
effect,  the  same  as  that  of  Indiana  at  the  time  of  the  rendition 
of  the  opinion  in  6  Wall.  556.  This  reasoning  and  holding  do 
not  in  our  opinion,  contravene  section  119  of  our  Code  of  Civil 
Procedure,  which  provides  that  ''the  court  shall,  in  every  stage 
of  an  action,  disregard  any  error  or  defect  in  the  pleadings  or 
proceedings  which  shall  not  affect  the  substantial  rights  of  the 
parties;  and  no  judgment  shall  be  reversed  or  affected  by  rea- 


136  State  v.  Marshall.    [Maxch  T.,  1893 

son  of  sach  error  or  defect.''  This  section  presupposes  an  action 
pending,  of  which  the  court  has  acquired  proper  jurisdiction, 
and  we  are  not  passing  upon  the  powers  of  the  court  nnder 
such  circumstances.  We  hold  in  the  case  at  bar  that  the  sum- 
mons— the  jurisdictional  writ — under  the  law  and  decisions 
in  force  and  controlling  in  this  jurisdiction  at  the  time  of  its 
issuance  was  void^  because  not  issued  under  the  seal  of  the 
court.  If  this  case  involved  a  defective  process,  issued  subse- 
quent to  summousi  and  the  acquiring  of  jurisdiction  by  the 
court  thereunder,  then  the  contention  of  respondents  that  such 
defect  or  irregularity  could  be  amended  or  disregarded  might 
be  urged  with  great  force.  Judgment  reversed,  and  cause 
remanded,  with  directions  to  overrule  the  demurrer. 

lietfersed. 
Harwood,  J.,  and  Db  Wrrr,  J.,  concur. 
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137     362S  STATE  EX  REL.  JAY,  Respondent,  tj,  MARSHALL  et 

AL.,  Appellants. 

[Argned  F^bmaty  9. 1893.    Decided  Karoh  S7»  1898.] 

BGaooiA—AuUujrity  of  trusUe*  to  r0moe«.— The  term  "■ehoolhonM,"  as  used  in 
■eotion  1885,  flfUi  diTision  of  the  Compiled  Btatates,  empowering  echool  tnisteee 
to  remoTe  tchoolhooBes  when  the  tnutees  may  be  directed  by  a  vote  of  the 
district  10  to  do,  doee  not  mean  aimply  the  honae,  bat  refers  rather  to  the 
school  plant,  including  the  general  equipment,  pnpils  and  teacher,  and 
therefore  a  board  of  tmstees  has  no  authority  to  remove  the  school  properties 
and  equipment  from  the  established  schoolhouse  to  a  house  in  another  part 
of  the  district  without  being  directed  so  to  do  by  a  Tote  of  the  district. 

BAME—Mandamui  to  compel  tnuiee$  to  reglore  ichool  to  regular  sa/k>o0iOttsa.— An 
application  for  a  writ  of  mandamus  to  compel  a  board  of  school  trustees  to 
restore  a  school  to  the  old  schoolhouse,  from  which  such  board  had  remoTed 
it  without  authority,  should  haye  been  denied  where  it  appeared  that  after  the 
relator  had  demurred  to  the  appellants'  answer  the  court  continued  the  hear- 
ing, and  ordered  a  school  election  to  determine  the  question  whether  the  action 
of  the  board  in  remoring  the  school  should  be  ratified,  which  resulted  in  the 
approval  of  the  action  of  the  board,  which  facts  were  presented  to  the  court  in 
a  supplemental  answer,  although  the  court  may  not  have  had  authority  to 
order  the  election. 

Appeal  from  Fifth  Judicial  District,  Madison  County. 

Application  for  mandamua  to  compel  school  trustees  to  re- 
store a  school  to  the  regular  schoolhouse.  Writ  was  granted 
by  Galbraith,  J.    Reversed. 
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Statement  of  facts  prepared  b;  the  judge  delivering  the 
opinion. 

This  is  an  appeal  from  the  judgment  of  the  district  court  in 
a  special  proceeding,  in  which  the  relief  granted  was  a  per- 
emptory writ  of  mandamuB.  The  defendants  are  trustees  of 
school  district  No.  23  of  Madison  county,  Montana,  The  re- 
lator is  a  resident  and  taxpayer  of  said  school  district.  In 
bis  application  for  the  writ,  he  sets  up  that  there  is  a  regu- 
larly built  and  established  schoolhonse,  and  that  the  trustees 
unlawfully  moved  the  school  properties  and  equipment  to  a 
bouse  in  another  and  remote  part  of  the  district,  and  ordered 
the  teacher  to  go  to  said  place  and  hold  the  school;  that  .they 
are  maintaining,  and  will  continue  to  maintain,  the  school  at 
said  other  place.  The  relator  asks  for  the  writ  of  mandamus 
to  require  the  trustees  to  restore  the  school  to  the  old  school- 
bouse.  The  answer  of  (espondents  is  a  very  voluminous 
document,  and  sets  up  in  great  detail  the  alleged  worthless 
and  dangerous  character  of  the  old  schoolhouse,  and  the 
inconvenience  of  its  location  for  the  people  of  the  district.  It 
admits  the  moving  of  the  school  to  the  new  place,  and  de- 
scribes the  convenience  and  suitability  of  the  new  schoolhouse 
and  site.  It  alleges  that  for  three  years  prior  to  the  applica- 
tion for  the  writ  oimandamu»  the  school  had  been  maintained 
at  the  new  place,  and  so  maintained  with  the  acquiescence  of 
the  people  of  the  district.  The  answer  admits  that  the  new 
schoolhouse  has  been  erected  and  used  for  a  school  without 
there  being  submitted  to  the  qualified  electors  of  the  district 
the  question  of  the  removal  of  the  school.  The  section  of  the 
statute  requiring  such  submission  is  as  follows:  ''Every  board 
of  trustees  •  •  •  •  shall  have  power,  and  it  shall  be  their  duty, 
:  •  •  •  Sixth.  To  build  or  remove  schoolhouses,  and  purchase 
or  sell  school  lots,  when  the  trustees  may  be  directed  by  a  vote 
of  the  district  so  to  do.''  (Comp.  Stats.,  div.  5,  §  1886.)  The 
relator  demurred  to  the  answer,  in  that  it  did  not  constitute 
a  defense;  that  is  to  say,  that  it  did  not  show  a  reason  why 
the  mandamus  should  not  be  issued.  The  point  of  the  de- 
murrer was  that  the  moving  of  the  school  by  the  trustees  was 
without  authority,  because  they  had  not  submitted  the  question 
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to  the  electors,  as  provided  in  section  1885,  subdivision  6,  of 
the  fifth  division  of  the  Compiled  Statutes,  and  that  as  the  trus* 
tees  did  not  show  by  their  answer  that  they  had  the  vote  of  the 
district  upon  the  question,  they  therefore  did  not  show  any  rea- 
son why  tliey  should  not  be  required  by  mandamus  to  restore 
the  school  to  the  old  site  and  house  theretofore  established. 
Upon  the  hearing  of  the  demurrer,  on  May  28th,  in  the  district 
court,  the  judge  said  that  he  was  inclined  to  believe  that  the 
demurrer  must  be  sustained,  but  that  he  would  not  so  decide  at 
the  present  time.  He  then  continued  the  hearing  until  July 
25th,  and  he  made  an  order  that  an  election  should  be  held  on 
the  fifteenth  day  of  July;  that  the  election  be  by  ballot;  that 
notices  be  posted,  and  that  it  be  held  under  the  school  law 
providing  for  elections.  The  order  of  the  court  was  that  the 
question  to  be  voted  upon  at  said  election  should  be: 

''Shall  the  action  of  the  board  oC  trustees  of  district  No.  23 
in  said  county  of  Madison,  in  building  a  new  schoolhouse  and 
removing  the  school  furniture  and  appliances  thereto,  be  ap- 
proved and  ratified?  And  at  such  election  the  ballot  used 
shall  contain  the  words,  to  wit: 

" 'Approval  and  ratification:  Yes';  or, 

"  'Approval  and  ratification:  No.' '' 

Thereafter,  on  the  twenty-fifth  day  of  June,  the  trustees 
duly  posted  notices  of  election.  In  pursuance  to  said  notice 
said  election  was  held.  The  trustees  returned  their  proceed- 
ings into  court,  and  filed  an  amended  and  supplemental  answer, 
setting  up  the  holding  of  the  election  and  the  result  thereof. 
The  election  showed  a  majority  of  the  votes  in  favor  of  the 
ratification  of  the  act  of  the  trustees.  The  relator  demurred 
to  the  amended  and  supplemental  answer,  and  moved  to  strike 
out  therefrom  the  matter  in  regard  to  the  election  and  election 
returns.  The  motion  to  strike  out  and  the  demurrer  were 
sustained.  The  judge  of  the  court  filed  a  short  opinion  in  sus- 
taining the  demurrer  and  motion.  The  ground  of  his  action 
was  apparently  that,  notwithstanding  the  election  which  had 
been  held,  such  election  constituted  no  defense  to  the  writ; 
He  consequently  issued  the  writ  From  the  judgment  issuing 
the  same  this  appeal  is  taken. 
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Luce  &  Luee,  for  Appellants. 

W.  A.  (Xark,  for  Respondent. 

Be  Witt,  J. — ^When  the  statute  provides  tliat  the  school 
trustees  shall  have  power  to  remove  "schoolhouses"  only  when 
directed  by  a  vote  of  the  district  so  to  do,  we  are  of  opinion 
that  the  term  '^  school  house"  does  not  mean  simply  the  house, 
but  refers  rather  to  the  school  plaut,  iucluding  the  general  equip- 
ment, furniture,  maps,  charts,  globes,  and  pupils  and  teacher. 
The  rural  school  districts  are  large  geographically,  and  small 
in  population.     The  school  should  naturally  be  located  to  best 
serve  the  greatest  number.     Its  location  can  in  no  way  be  so 
satisfactorily  determined  as  by  a  vote  of  the  electors  of  the  dis- 
trict.    Such  determiuation  is  in  accordance  with  the  American 
principle  of  majority  rule.    We  take  it  that  it  rarely,  if  ever, 
occurs  that  a  schoolhouse  is  moved.    In  cities  the  schoolhouses 
are  elaborate  structures,  the  moving  of  which  is  wholly  imprac- 
ticable.    In  the  country  they  are  rude  buildings,  and  are  likely 
to  be  not  worth  the  moving.    We  doubt  that  a  schoolhouse, 
as  a  building,  was  ever  moved  in  this  state.     We  can  scarcely 
conceive  of  circumstances  where  it  would  be  practicable  to  move 
the  bouse.    On  the  other  hand,  changes  in  the  centers  of  popu- 
lation frequently  occur  in    rapidly  developing  communities. 
Wiien  tliey  occur,  the  trustees  are  likely  to  be  elected  from  such 
new  center.    The  people  of  such  new  center  are  likely  to  want 
the  school  near  to  them.     But  the  trustees  must  not  change  the 
place  of  the  school  without  the  vote  of  the  district.    At  such 
election   all  elements  express  themselves.      Matters  of  con- 
venience to  the  majority,  questions  of  expense  to  the  district, 
suitability  of  site,  and  scores  of  opinions  and  influences  which 
sway  a  rural  school  district,  are  sifled  down  through  the  bal- 
lots, and  the  result  demonstrates  the  will  of  the  people  as  to 
the  site  of  their  school.     This,  in  our  opinion,  was  within  the 
view  of  the  legislature,  and  they  meant  to  express  their  intent 
(section  1885,  subd.  6)  that  the  people  should  determine  the  site 
of  their  school.     This  is  a  more  reasonable  view  than  to  hold 
that  the  statute  means  to  say  only  that  a  vote  shall  be  had  upon 
the  question  of  moving  the  house.     The  house  is  the  shell — 
the  envelope.    The  substance  is  the  school  itself,  and  it  is  that, 
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Id  our  opinion,  which  the  statute  coutemplates.  The  district 
court  judge  was  able  to  observe  from  the  pleadings  that  the 
trustees  had  moved  the  school  without  being  directed  so  to  do 
bj  a  vote  of  the  district.  He  apparently  held  the  view  that 
we  have  suggested  as  to  the  interpretation  of  section  1885,  sub- 
division 6y  and  was  of  opinion  that  such  act  of  the  trustees  was 
without  authority,  and  that  the  demurrer  to  the  answer  ought 
to  be  sustained;  but  he  was  able  to  observe,  further,  that  the 
school  had  been  moved  for  three  years  before  the  commence- 
ment of  the  mandamtu  proceeding,  and  had  been  maintained 
at  the  new  place  for  that  time,  with  the  acquiescence  of  all  the 
people,  and  with  complaint  from  none.  He  said  that  he 
thought  the  demurrer  to  the  answer  should  be  sustained,  but 
he  may  have  seen  the  hardship  of  disturbing  the  then  and  for 
three  years  existing  condition  of  affairs  until  the  will  of  the 
people  was  announced  as  to  the  site  of  the  school.  He  there- 
fore ordered  an  election  to  be  held.  We  are  not  prepared  to 
say  that  the  court  had  authority  to  make  this  as  an  order.  We 
may  regard  it  as  a  suggestion  by  the  court,  acquiesced  in  by 
the  parties.  The  court  had  authority  to  continue  the  hearing 
of  the  case,  and  the  school  trustees  had  authority  to  hold  the 
election.  During  the  continuance  the  trustees  did  hold  the 
election. 

At  the  next  hearing  of  the  case  in  the  court  the  trustees 
exhibited  the  election  returns,  and  the  result  thereof,  in  a  sup- 
plemental answer.  They  presented  them  as  a  reason  why  the 
mandamiL8  should  not  issue.  In  form,  this  election  was  an 
approval  and  ratification  of  the  act  of  the  trustees  in  moving 
the  school  to  the  new  place.  In  this  matter  of  form  the  elec- 
tion was  not  wholly  regular;  but  we  think  that  it  may  be 
reasonably  held  that  the  result  obtained  was  an  expression  of 
the  will  of  the  people  that  the  school  should  be  at  the  new 
place.  It  is  the  same  result  that  would  have  been  reached  if 
th^  court  had,  by  mandamySf  required  the  trustees  to  move 
the  school  back  to  the  old  place,  and  then  an  election  had  been 
held,  and  it  was  decided  to  move  to  the  new  site.  By  regard- 
ing the  election  which  was  held  as  practically  an  electioa 
authorizing  the  trustees  to  move  the  school  there  is  saved  the 
twice  moving  of  the  school.     We  are  of  opinion  that  this  view 
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should  obtain.  The  district  court,  therefore,  on  the  final  hear- 
ing, had  before  it  this  situation:  That  the  trustees  had  moved 
the  school,  and  that  they  had  been  directed  by  a  vote  of  the 
district  so  to  do.  The  order  of  these  events  had  been  reversed 
from  that  doubtless  contemplated  by  the  statute;  but,  by  over- 
looking this  irregularity,  substantial  justice  is  done,  and  the 
will  of  the  people  of  the  district  is  effected  as  completely  as  if 
the  mandamus  had  sent  the  school  back  to  the  old  place,  and 
an  election,  wholly  formal^  had  again  sent  it  over  to  the  new 
site.  We  are  of  opinion  that  the  situation,  as  presented  to  the 
district  court  upon  the  final  hearing,  should  have  remained 
undisturbed.  ^'IiUered  reipyllioce  ut  sit  finis  lUiumJ^  And 
particularly  it  interests  a  small  school  district  that  its  sub- 
stance should  not  be  consumed  in  unnecessary  litigation.  The 
district  court  judge  must  have  inclined  to  these  views  when 
he  ordered  the  election,  but,  upon  the  final  hearing,  he  evi- 
dently considered  the  election  as  of  no  force,  for  he  ordered  the 
writ  issued.  We  are  of  opinion  that  the  court  had  better  have 
refrained  from  interference.  Let  the  judgment  therefore  be 
reversed.  The  case  is  remanded  to  the  district  court,  with 
directions  to  dismiss  the  writ,  and  enter  judgment  in  favor  of 
the  appellants  for  costs.  Beversed. 

Pembebtok,  C.  J.|  concurs. 

Habwood,  J.  (concurring). — ^The  real  question  for  deter- 
mination in  this  case  is  whether  the  supplemental  answer  of 
appellants  sets  forth  facts  sufficient  to  constitute  a  defense  to 
this  proceeding  for  mandamus  to  compel  said  trustees  to 
remove  the  school  from  its  present  location  back  to  the  school- 
house  formerly  occupied;  for,  if  the  facts  alleged  in  the 
supplemental  answer  constitute  a  defense,  the  demurrer 
thereto  admits  the  truth  of  those  allegations,  leaving  sim- 
ply a  question  of  law  for  determination  (section  675,  Code 
<7iv.  Proc.),  and  judgment  should  be  entered  accordingly. 
The  first  change  of  place  of  the  schoolhouse  for  said  school 
<listrict,  without  submission  of  that  question  to  the  elec- 
tors of  the  district,  as  provided  in  the  sixth  subdivision, 
section  1885,  of  the  fifth  division  of  the  Compiled  Statutes, 
was  irregular,  and  appears  to  have  been  so  regarded  by  the 
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in  our  opinion^  which  the  statute  ooutemplates*  The  district 
court  judge  was  able  to  observe  from  the  pleadings  tliat  the 
trustees  had  moved  the  school  without  being  directed  so  to  do 
by  a  vote  of  the  district.  He  apparently  held  the  view  that 
we  have  suggested  as  to  the  interpretation  of  section  1885^  sub- 
division 6,  and  was  of  opinion  that  such  act  of  the  trustees  was 
without  authority,  and  that  the  demurrer  to  the  answer  ought 
to  be  sustained;  but  he  was  able  to  observe,  further,  that  the 
school  had  been  moved  for  three  years  before  the  commence- 
ment of  the  mandamua  proceeding,  and  had  been  maintained 
at  the  new  place  for  that  time,  with  the  acquiescence  of  all  the 
people,  and  with  complaint  from  none.  He  said  that  he 
thought  the  demurrer  to  the  answer  should  be  sustained,  but 
he  may  have  seen  the  hardship  of  disturbing  the  then  and  for 
three  years  existing  condition  of  affairs  until  the  will  of  the 
people  was  announced  as  to  the  site  of  the  school.  He  there- 
fore ordered  an  election  to  be  held.  We  are  not  prepared  to 
say  that  the  court  had  authority  to  make  this  as  an  order.  We 
may  regard  it  as  a  suggestion  by  the  court,  acquiesced  in  by 
the  parties.  The  court  had  authority  to  continue  the  hearing 
of  the  case,  and  the  school  trustees  had  authority  to  hold  the 
election.  During  the  continuance  the  trustees  did  hold  the 
election. 

At  the  next  hearing  of  the  case  in  the  court  the  trustees 
exhibited  the  election  returns,  and  the  result  thereof,  in  a  sup- 
plemental answer.  They  presented  them  as  a  reason  why  the 
mandamua  should  not  issue.  In  form,  this  election  was  an 
approval  and  ratification  of  the  act  of  the  trustees  in  moving 
the  school  to  the  new  place.  In  this  matter  of  form  the  elec- 
tion was  not  wholly  regular;  but  we  think  that  it  may  be 
reasonably  held  that  the  result  obtained  was  an  expression  of 
the  will  of  the  people  that  the  school  should  be  at  the  new 
place.  It  is  the  same  result  that  would  have  been  reached  if 
th^  court  had,  by  mandamua^  required  the  trustees  to  move 
the  school  back  to  the  old  place,  and  then  an  election  had  been 
held,  and  it  was  decided  to  move  to  the  new  site.  By  regard- 
ing the  election  which  was  held  as  practically  an  election 
authorizing  the  trustees  to  move  the  school  there  is  saved  the 
twice  moving  of  the  school*     We  are  of  opinion  that  this  view 
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should  obtain*  The  district  court,  therefore,  on  the  final  hear- 
ing, had  before  it  this  situation:  That  the  trustees  had  moved 
the  school,  and  that  they  had  been  directed  by  a  vote  of  the 
district  so  to  do.  The  order  of  these  events  had  been  reversed 
from  that  doubtless  contemplated  by  the  statute;  but,  by  over- 
looking this  irregularity,  substantial  justice  is  done,  and  the 
will  of  the  people  of  the  district  is  effected  as  completely  as  if 
the  mandamus  had  sent  the  school  back  to  the  old  place,  and 
an  election,  wholly  formal,  had  again  sent  it  over  to  the  new 
site.  We  are  of  opinion  that  the  situation,  as  presented  to  the 
district  court  upon  the  final  hearing,  should  have  remained 
undisturbed.  *^IiUered  revpublicm  vi  sit  finis  liHum/^  And 
particularly  it  interests  a  small  school  district  that  its  sub- 
stance should  not  be  consumed  in  unnecessary  litigation.  The 
district  court  judge  must  have  inclined  to  these  views  when 
he  ordered  the  election,  but,  upon  the  final  hearing,  he  evi- 
dently considered  the  election  as  of  no  force,  for  he  ordered  the 
writ  issued.  We  are  of  opinion  that  the  court  had  better  have 
refrained  from  interference.  Let  the  judgment  therefore  be 
reversed.  The  case  is  remanded  to  the  district  court,  with 
directions  to  dismiss  the  writ,  and  enter  judgment  in  favor  of 
the  appellants  for  costs.  Beversed. 

PembebtoKi  C.  J.,  concurs. 

Habwood,  J.  (concurring). — ^The  real  question  for  deter- 
mination in  this  case  is  whether  the  supplemental  answer  of 
appellants  sets  forth  facts  sufficient  to  constitute  a  defense  to 
this  proceeding  for  mandamus  to  compel  said  trustees  to 
remove  the  school  from  its  present  location  back  to  the  school- 
house  formerly  occupied;  for,  if  the  facts  alleged  in  the 
supplemental  answer  constitute  a  defense,  the  demurrer 
thereto  admits  the  truth  of  those  allegations,  leaving  sim- 
ply a  question  of  law  for  determination  (section  675,  Code 
Civ.  Proc.),  and  judgment  should  be  entered  accordingly. 
The  first  change  of  place  of  the  schoolhouse  for  said  school 
district,  without  submission  of  that  question  to  the  elec- 
tors of  the  district,  as  provided  in  the  sixth  subdivision, 
section  1885,  of  the  fifth  division  of  the  Compiled  Statutes, 
was  irregular,  and  appears  to  have  been  so  regarded  by  the 
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trial  court.  But  that  removal  occurred  about  three  years 
before  the  commencemeut  of  this  proceedings  aud  I  gravely 
doubt  that,  after  such  removal  aud  establisliment  of  said 
school  at  the  latter  place  had  been  acquiesced  iu  for  such  a 
period  of  time,  a  mandamiLa  proceediug  should  have  been 
eutertaiued  to  cora[)el  the  present  board  of  trustees  to  again 
remove  said  school  back  to  the  former  site,  or  elsewhere,  with- 
out first  submitting  to  the  electors  of  said  district  the  question 
of  such  removal^  as  provided  in  the  section  of  the  statute  cited 
supra. 

Under  such  a  state  of  facts,  I  doubt  that  it  could  be  main- 
tained that  the  law  enjoins  upon  the  present  board  of  trustees 
the  duty  of  removing  said  school  back  to  the  former  site,  and 
to  a  schoolhouse  abandoned  three  years  since,  without  submit- 
ting the  question  of  removal  to  the  proper  electors.  If  the 
present  board  of  trustees  were  not  under  such  duty,  then  this 
proceeding  will  not  lie  for  the  purpose  sought  to  be  attained. 
(Code  Civ.  Proc.,  §  566.) 

The  court  below,  however,  in  the  first  stage  of  the  proceed- 
ings, was  of  opinion  that  the  question  of  the  change  of  the 
location  of  said  school  from  its  former  to  its  present  site  should, 
under  the  circumstances,  be  submitted  to  the  electors  of  said 
district;  and  whether  the  action  of  the  court  upon  this  point 
be  regarded  as  an  order  that  such  election  be  held,  or  as  a 
suggestion  of  the  propriety  of  settling  the  controversy  by  such 
election,  to  be  held  under  the  provisions  of  the  school  law,  the 
fact  appears  by  the  supplemental  answer  that  such  order  or 
suggestion  was  voluntarily  acquiesced  in,  and  such  election 
held  pursuant  to  the  provisions  of  the  school  law,  whereat,  as 
ap])ear8,  the  supporters  of  each  side  of  the  controversy  engaged 
their  utmost  endeavors  to  prevail,  and  the  result  was  a  ratifi- 
cation of  the  former  action  of  the  trustees.  It  is  a  familiar 
principle  of  law  that  although  an  agent,  in  doing  an  act  for 
the  principal,  departs  from  or  exceeds  his  authority,  such  action 
may  be  ratified  by  the  principal.  The  electors  of  said  district 
having,  by  their  vote,  not  only  ratified  the  former  moving  of 
said  scliool,  but  in  effSsct  declared  their  will  to  be  that  the  school 
remain  where  now  located,  it  cures  the  former  irregularity,  as 
&r  as  it  can  be  cured.    But,  leaving  the  question  of  ratification 
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aside^  said  electiOD,  in  effect,  as  a  new  proposition,  to  all  in- 
tents and  purposes,  involved  the  question  whether  said  school 
should  remain  at  its  present  location  or  be  removed  back  to  its 
former  site,  which  question  was  resolved  in  favor  of  the  present 
location.  I  am  unable  to  conceive  how  it  can  be  successfully 
affirmed,  in  the  face  of  this  authoritative  declaration  bj  the 
electors  of  said  district,  that  said  school  must  still  be  carried 
back  to  the  former  location,  simply  because  of  an  irregularity 
committed  by  a  board  of  trustees  in  removing  said  school  to 
its  present  site  three  years  ago.  Giviug  to  that  irregularity 
all  the  force  it  could  have,  it  does  not  destroy  the  right  of  the 
electors  of  said  district  to  now  determine  where  said  school 
shall  be  located;  and  that  determination  has  been  announced 
in  favor  of  the  present  location,  as  appears  by  the  supplemental 
answer.  I  therefore,  upon  these  grounds  alone,  concur,  with- 
out hesitation,  in  the  conclusions  that  the  supplemental  answer, 
which  is  confessed  as  true  by  the  demurrer,  shows  a  sufficient 
defense  to  the  proceeding;  and  that  judgment  of  dismissal, 
with  costs,  in  favor  of  appellants,  should  be  entered  in  the  court 
below. 


McINTOSH,  Respondent,  v.  PERKINS  et  al.,  Appel- 
lants. 

[Argaed  January  6, 1898.    Decided  March  SO,  1893.] 

Pabthsbsbip— In  retipecl  to  mining  fropbrty—Eow  created  a$  between  the  parties. 
Where  oonr^aDcea  were  made  by  (he  plaintiff,  who  was  the  owner  of  min* 
ing  property,  of  an  undivided  two-thirds  interest  therein  to  defendant,  who,  in 
consideration  thereof,  agreed  to  cause  such  development  work  to  be  done  as  to 
pat  the  property  into  a  marketable  condition  and  to  use  his  best  endeavors  to 
sell  the  property  at  the  highest  price  obtainable,  bearing  all  expense  of  de- 
Telopment  and  of  negotiating  a  sale,  and  to  pay  the  plaintiff  one-third  of  the 
groaa  proceeds  upon  making  a  sale,  a  partnership  relation  is  created  between 
the  plaintiff  and  defendant  in  respect  to  the  property  which  is  the  subject  of 
the  enterprise. 

BAME'-'Action  for  aooounting^When  properly  brought,-' An  action  in  equity  by 
one  of  ench  partners  against  the  other  for  an  accounting  is  proper  where  the 
plaintiff  had  done  the  development  work  under  employment  by  the  defendant, 
who,  haying  sold  the  property  after  obtaining  plaintiff's  remaining  one-third 
for  thai  purpose,  reftised  upon  demand  to  pay  over  to  the  plaintiff  his  share  of 
the  proceeds  of  the  sale  and  the  reasonable  value  of  the  development  work. 

BAMB—if^'unctiofi  in  cbction  for  accounting —Receiver, —The  granting  of  an  injuno- 
tion  in  mich  case  restraining  the  bank,  in  which  were  deposited  the  proceeds 
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of  the  sale  of  the  property,  from  paying  it  over  to  the  defendant  and  restrain- 
ing the  rendee  from  paying  to  the  defendant  a  balance  owing  on  the  purchase 
price  of  the  property  is  irregular,  for  if  the  facts  warranted  the  placing  of  the 
partnership  funds  in  custodia  legis  it  should  hare  been  accomplished  through 
the  appointment  of  a  receirer. 
SAME^Aooounting^Pleading—Iieeeioer.-^lL  proper  ease  for  the  appointment  of  a 
receiTer  is  not  shown  where  it  appeared  from  the  complaint  that  all  the  joint 
operations  in  respect  to  the  partnership  property  had  been  consummated  ex- 
cept the  collection  of  the  balance  of  the  price  for  which  it  had  been  sold,  and 
there  remained  simply  a  dispute  between  plaintiff  and  defendant  as  to  the 
proper  apportionment  of  the  fund  arising  from  the  sale  of  the  property,  there 
being  no  arerment  that  the  defendant  was  insolrent  or  that  the  partnership 
fund  was  in  danger  of  being  lost,  squandered,  or  remoTed  from  the  juris- 
diction. 

Appeal  from  Fifth  Judiokd  District,  Beaverhead  County. 

Action  for  an  accounting  and  injunction.  Defendant's 
motion  to  dissolve  the  injunction  was  refused  bj  Galbbaith, 
J.    Modified. 

Statement  of  facts  prepared  by  the  judge  delivering  the 
opinion. 

This  appeal  is  from  an  order  refusing  to  dissolve  an  injunc- 
tion. The  complaint  sets  forth  that  plaintiff^  being  the  owner 
of  several  valuable  mining  claims,  bearing  gold,  silver,  and 
other  valuable  metals,  and  water  rights,  particularly  described 
and  situate  in  Beaverhead  county,  Montana,  for  a  valuable 
consideration  stated,  sold,  and  conveyed  to  defendant  Perkins 
an  undivided  one-third  interest  therein,  and  in  further  con- 
sideration of  the  representations  of  defendant  Perkins,  to  the 
effect  that  he  had  business  relations,  knowledge,  and  experience 
whereby  he  could  make  an  advantageous  sale  of  said  property 
for  both  plaintiff  and  said  defendant,  if  the  same  were  further 
developed  by  sinking  shafts,  running  tunnels,  etc.,  so  as  to  put 
said  property  into  a  more  salable  condition;  that  he,  the  said 
defendant  Perkins,  would,  in  consideration  of  the  conveyance 
to  him  of  an  additional  undivided  one-third  interest  in  and  to 
said  property,  at  his  own  expense,  and  without  any  expense  to 
plaintiff,  so  develop  and  improve  said  mining  claims,  by  run- 
ning tunnels,  shafts,  levels,  and  otherwise,  as  to  put  the  same 
into  marketable  condition ;  and  that,  after  said  work  was  acooni- 
plished,  defendant  Perkins  would,  at  his  own  expense,  and  with- 
out expense  to  plaintiff,  undertake  and  use  hb  best  endeavors 
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to  sell  said  property  for  as  large  a  sum  as  could  be  obtained 
therefor,  for  the  use  and  benefit  of  plaintiff  and  defendant, 
according  to  their  respective  interests  therein,  on  condition 
that,  in  case  defendant  Perkins  effected  said  sale,  he  should  be 
entitled  to  retain  two-thirds  of  the  price  thus  obtained  for  said 
property  as  his  share  of  the  proceeds  derived  from  such  sale, 
and  that  he  would  pay  over  to  plaintiff  one-third  of  the  gross 
sum  for  which  said  property  was  thus  sold^  that  plaintiff,  re* 
posing  implicit  confidence  in  said  defendant  Perkins,  and  be- 
lieving said  representations,  and  relying  upon  said  promises 
made  by  him,  and  in  consideration  thereof,  accepted  said  offer, 
and  transferred  to  defendant  Perkins  an  additional  undivided 
one-third  interest  in  and  to  said  mining  property  on  the  condi- 
tions proposed  by  him  as  aforesaid;  that  thereafter,  upon 
request,  and  employment  by  defendant  Perkins,  plaintiff  per- 
formed a  large  amount  of  the  development  work  on  said  prop- 
erty, by  running  tunnels,  drifts,  shafts,  and  levels,  greatly 
enhancing  the  market  value  thereof,  to  wit,  work  on  one  of 
said  lode  claims,  to  the  reasonable  value  of  $2,000,  and  work 
on  another  of  said  lode  claims,  to  the  reasonable  value  of 
|600;  all  of  which  work  defendant  Perkins  had  promised  and 
agreed  to  do,  or  cause  to  be  done,  entirely  at  his  own  expense, 
and  for  the  consideration  aforesaid,  and  for  the  doing  of  which 
development  work  defendant  Perkins  agreed  to  pay  plaintiff; 
that  said  defendant  has  not  paid  therefor,  except  certain  pay- 
ments, amounting  in  the  aggregate  to  about  $500;  that  by  rea- 
son of  the  faith  and  confidence  reposed  in  defendant  Perkins 
by  plaintiff,  and  of  said  representations,  promises,  and  agree- 
ments on  the  part  of  defendant  Perkins,  and  plaintiff's  reliance 
thereon,  plaintiff,  after  conveying  said  additional  one-third  of 
6aid  property  to  defendant  Perkins,  as  aforesaid,  also  committed 
to  him  the  sole  and  exclusive  matter  of  negotiating  a  sale  of 
all  of  said  property;  that  thereafter  defendant  Perkins  repre- 
sented to  plaintiff  that  he  had  at  last  arranged  to  sell  said 
property  for  the  sum  of  $9,000,  as  the  total  and  highest  price 
he  could  obtain  therefor,  after  using  his  best  endeavors  to  that 
end,  that,  in  order  to  effect  said  sale,  it  was  necessary  for  plain* 
tiff  to  execute  and  deliver  to  defendaat  Perkins  a  conveyance 
of  plaintiff's  remaining  one-third  of  said  property,  which  con- 
YoL,  xnL— 10 
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veyance  was  to  be  held  by  defendant  Perkins  for  ttie  period  of 
six  months^  awaiting  the  consummation  of  said  sale;  that  rely- 
ing on  and  believing  all .  representations  made  by  defendant 
Perkins  aforesaid,  and  having  no  other  information,  or  means 
of  information,  concerning  the  truth  of  said  statements,  plain- 
tiff made  and  delivered  to  defendant  Perkins  the  last-men- 
tioned conveyance  of  plaintiff's  remaining  undivided  one-third 
interest  in  and  to  said  property  for  the  stated  consideration  of 
$3,000;  that  said  sum  stat^  as  consideration  was  not  paid,  but 
was  to  be  paid  when  said  sale  was  consummated ;  that  contrary 
to  the  representations  aforesaid,  as  to  holding  said  last-men- 
tioned deed  for  the  period  of  six  months,  awaiting  said  sale, 
defendant  Perkins,  immediately  after  obtaining  said  deed, 
caused  the  same  to  be  recorded  in  the  office  of  the  register  of 
deeds  of  said  county;  that  thereafter  defendant  Perkins  repre- 
sented that  he  had  arranged  for  an  extension  of  time  within 
which  to  consummate  said  sale  for  the  further  period  of  six 
months,  to  which  plaintiff  consented;  that  thereaft^er  said  de* 
fendant  Perkins  represented  to  plaintiff  that  he,  the  said  de- 
fendant, had  sold  said  property  for  the  total  sum  of  $9,000, 
and  no  greater  sum;  that  said  representations  and  statements 
made  by  defendant  Perkins  to  plaintiff,  to  the  effect  that  the 
whole  price  for  which  he  had  negotiated  and  bargained  to  sell 
said  property  was  only  $9,000,  were  &lse;  and  defendant  well 
knew  at  the  time  of  asserting  the  same  that  such  statements 
and  representations  were  false,  and  such  statements  and  repre- 
sentations were  made  for  the  purpose,  and  with  the  design,  of 
deceiving,  cheating,  and  defrauding  plaintiff  of  a  large  portion 
of  his  rightful  share  of  the  proceeds  about  to  be  obtained,  and 
thereafter  obtained,  for  said  property,  and  to  induce  plaintiff 
to  convey  his  remaining  undivided  one-third  interest  in  and  to 
said  property,  as  aforesaid,  for  the  stated  consideration  of 
|3,000;  for,  on  the  contrary,  defendant  Perkins  had,  prior  to 
the  time  of  making  said  false  representations  and  statements 
to  plaintiff,  negotiated  and  bargained  to  sell  said  mining  prop- 
erty for  the  total  price  of  $15,000,  to  be  paid  therefor,  and 
did,  on  the  twenty-third  day  of  October,  1891,  sell  said  prop- 
erty for  the  sum  of  $16,000,  and  received  on  said  purchase 
price  the  sum  of  $10,500,  leaving  a  balance  of  $4,500  still 
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owing  and  to  be  paid  on  said  purchase  price  by  the  vendee^ 
according  to  the  conditions  of  said  sale;  that  as  soon  as  plain- 
tiff received  information  of  the  sale  of  said  property  by  said 
defendant  for  the  sum  of  $15,000  as  aforesaid,  plaintiff  de- 
manded of  the  said  defendant  an  accounting  and  payment  to 
plaintiff  of  his  rightful  share  of  the  proceeds  of  said  sale, 
under  the  conditions  and  agreements  existing  between  plaintiff 
and  defendant  as  aforesaid;  that  defendant  then  and  there 
denied  that  said  property  had  been  sold  for  the  sum  of  $15,000, 
and  refused  to  account  or  pay  over  to  plaintiff  his  rightful 
share  of  the  proceeds  of  said  sale,  according  to  said  agreement 
between  plaintiff  and  defendant  Perkins;  and  that  said  defend* 
ant  has  not  paid  plaintiff  his  share  of  said  proceeds,  or  any 
part  thereof,  except  the  sum  of  $2,100. 

The  First  National  Bank  of  Dillon,  Montana,  was  made 
party  defendant  in  the  action,  and  as  to  it  plaintiff  alleges  that 
according  to  his  information  and  belief  defendant  Perkins  had 
on  deposit  in  said  bank  to  his  credit,  and  subject  to  his  order, 
a  large  sum  of  money  derived  from  the  sale  of  said  mining 
property,  to  wit,  $5,000  of  which  plaintiff  was  entitled  to  at 
least  the  sum  of  $3,800.  Phillip  Miller  was  also  made  a  de- 
fendant in  the  action.  He  was  alleged  to  have  been  the  pur- 
chaser of  said  pro{>erty  in  said  sale  arranged  by  defendant 
Perkins;  and  it  was  further  alleged  that  defendant  Miller,  as 
plaintiff  was  informed  and  believed,  still  owed  the  sum  of 
$4,500,  as  part  of  the  purchase  price  of  said  property.  The 
relief  demanded  by  plaintiff  is  that  defendant  Perkins  be  com- 
pelled to  account  and  pay  over  to  plaintiff  the  sum  of  $2,900, 
alleged  to  have  been  wrongfully  and  fraudulently  withheld  and 
retained  by  defendant  Perkins  out  of  plaintiff's  share  of  the 
purchase  price  obtained  for  said  property;  and  also  the  sum  of 
$2,000,  the  alleged  reasonable  value  of  work  and  labor  per- 
formed by  plaiotiff  in  developing  said  mining  property  to  put 
the  same  into  salable  condition,  under  the  agreement  aforesaid. 
Plaintiff  further  asks  that  defendant  Perkins  be  enjoined 
and  restrained  from  interfering  with,  or  drawing  out  of  said 
bank  any  of  the  said  sum  of  $5,000  deposited  therein,  derived 
from  said  sale,  until  the  final  determination  of  this  action; 
tbat  said  bank  be  also  enjoined  from  paying  over  to  defendant 
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Perkins,  or  his  order,  the  said  fund  on  deposit  therein,  as  afore- 
said, or  any  i>art  thereof.  The  relief  demanded  against  de- 
fendant Miller  was  that  he  be  enjoined  from  paying  over  to 
defendant  Perkins  all  or  any  part  ot  the  balance  of  the  pur- 
chase price  of  said  property  then  unpaid;  and  that  defendant 
Miller  be  required,  when  such  balance  was  due,  to  pay  the  same 
into  court,  to  be  there  held  to  await  the  final  determination  of 
this  action.  Upon  the  institution  of  the  action,  the  court, 
upon  the  application  of  plaintiff,  and  his  execution  and  delivery 
to  the  clerk  of  said  court  the  bond  required  in  the  sum  of  $500, 
ordered  an  injunction  to  issue  restraining  the  several  defendants 
fi*om  doing  any  of  the  acts  sought  to  be  enjoined  as  aforesaid 
until  the  further  order  of  the  court  in  the  premises.  A  motion 
was  afterwards  made  to  dissolve  said  injunction,  which  motion 
was  denied;  but  the  court  thereupon  modified  the  injunction  so 
as  to  release  certain  portions  of  the  fund  on  de^XMsit  in  said 
bank,  and  also  a  certain  portion  of  the  balance  of  the  purchase 
price  to  be  paid  by  defendant  Miller,  from  the  effect  of  said 
injunction,  but  ordered  the  same  to  stand  in  force,  as  to  por- 
tions of  each  of  said  funds,  awaiting  the  final  determination  of 
the  action.  From  that  order  refusing  to  dissolve  said  injunc- 
tion this  appeal  b  prosecuted. 

W.  8.  Barbour^  for  Appellants^ 

H,  J,  Burleigh,  for  Respondent. 

Harwood,  J. — ^The  grounds  upon  which  appellants  contend 
the  injunction  should  be  dissolved  are:  1.  That  the  complaint 
does  not  state  facts  sufficient  to  warrant  the  granting  of  an  in- 
junction; 2!  That  the  complaint  does  not  show  that  plaintiff 
would  suffer  great  or  irreparable  injury,  or  that  defendant  Per- 
kins is  insolvent,  or  is  about  to  dispose  of  his  property  for  the 
purpose  of  defrauding  the  plaintiff,  or  that,  unless  the  injuno* 
tion  was  granted,  plaintiff  would  be  unable  to  enforce  any 
judgment  he  might  obtain.  The  facts  alleged,  we  think,  show 
a  pooling  of  interests  in  the  proi)erty,  on  the  conditions  stated, 
for  the  purpose  of  development  and  sale  for  the  best  price  ob* 
taiuable,  and  division  of  the  proceeds  according  to  the  respect- 
ive interests  of  the  parties.     To  that  end,  and  for  their  mutual 
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benefits,  plaintiff  conveyed  to  defendant  Perkins  an  undivided 
one-third  interest,  in  order  to  procure  the  necessary  develop- 
ment of  the  property  by  defendant  Perkins,  and  to  engage  his 
efforts  in  negotiating  a  sale;  for  which  one-third  interest  de- 
fendant Perkins  agreed  to  cause  said  development,  and  use  his 
best  endeavors  to  consummate  a  sale  at  the  highest  price  ob- 
tainable after  development,  for  the  mutual  advantage  of  plain- 
tiff and  said  defendant,  under  the  express  agreement  that 
defendant  Perkins  would  bear  all  expense  of  development  and 
of  negotiating  the  sale,  in  consideration  of  the  right  to  retain 
two-thirds  of  the  proceeds  derived  from  such  sale;  and  that  he 
would  account  and  pay  over  to  plaintiff  one-third  of  the  gross 
proceeds  derived  from  said  sale.  These  facts,  in  our  opinion, 
show  a  partnership  relation  in  respect  to  the  property,  and  the 
enterprise  of  which  it  was  the  subject.  (Parsons  on  Partner- 
ship, 6.)  This  is  clearly  an  action  wherein  plaintiff  seeks 
equitable  relief,  as  contradistinguished  from  an  action  at  law. 
He  sets  up  the  facts  showing  a  fiduciary  relation  existing  be- 
tween himself  and  defendant  Perkins  respecting  said  property 
and  transactions.  On  the  face  of  the  deeds  whereby  plaintiff 
conveyed  certain  interests  in  said  mining  property  to  defend- 
ant Perkins,  it  appears  from  a  purely  legal  view  that  plaintiff 
sold  and  conveyed  such  interests  for  a  stated  consideration  re- 
ceived. Plaintiff  seeks  to  go  back  of  this  apparent  legal  phase 
of  the  transaction,  and  show  that  said  interests  were  in  fact 
conveyed  to  defendant  Perkins  in  trust — one-third  interest  to 
procure  the  necessary  development  of  said  mining  property  by 
defendant,  and  another  third  last  conveyed  as  a  convenience, 
in  effecting  the  sale  and  passing  title  to  the  vendee,  to  carry 
oat  their  mutual  undertakings;  and  that  all  was  done  with 
reference  to  the  prior  agreement  as  to  what  each  should  do  in 
respect  to  said  property,  and  receive  out  of  the  proceeds  result- 
ing therefrom. 

Upon  such  a  state  of  fiicts  growing  out  of  partnership  rela- 
tions, plaintiff  would,  on  the  denial  of  his  rights  and  refusal  of 
defendant  to  account  and  pay  over  plaintiff's  part  of  the  pro- 
ceeds obtained  by  such  sale  according  to  the  joint  compact,  be 
entitled  to  prosecute  his  action  in  equity  for  such  an  account- 
ing and  payment.    The  court  having  jurisdiction  of  the  whole 
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subject  would  in  the  same  action  compel  such  adjustment  of 
differences  arising  from  one  partner  having  borne  more  than 
his  share  of  the  common  expense,  or  from  one  having  prose- 
cuted development  work  for  which  the  other  had  specially 
agreed  to  pay,  as  would  enable  the  court  to  do  complete  justice 
in  the  divisions  of  the  partnership  funds  or  property.  We  do 
not  concur  in  the  proposition  urged  by  appellant's  counsel  that 
plaintiff^  has  a  plain,  speedy,  and  adequate  remedy  at  law.  The 
question  to  be  determined  on  this  appeal  is  whether  the  pre- 
liminary proceedings  had  in  this  case  were  warranted  by  the 
showiug  made*  Appellants  insist  that  the  facts  allied  do 
not  warrant  the  issuance  of  an  injunction.  The  injunction  ap- 
pears to  have  been  issued  to  require  the  defendant  bank  to  hold 
funds  alleged  to  be  in  its  custody  derived  from  the  sale  of  said 
property;  and  also  to  require  defendant  Miller  to  withhold 
payment  to  the  defendant  of  the  balance  owing  on  the  purchase 
price  of  said  property,  and  pay  the  same  into  court  to  await  the 
determination  of  the  action.  We  regard  this  proceeding  as 
irregular.  If  the  facts  set  up  warranted  the  court  in  ordering 
said  joint  or  partnership  fund  to  be  placed  in  ouaiodia  Ugis^ 
that  should  have  been  efiiectuated  through  the  appointment 
of  a  receiver.     (Code  Civ.  Proc.,  §  229.) 

The  court  did  not  get  custody  of  said  fund  alleged  to  be  in 
the  bank  by  enjoining  the  detention  thereof  by  the  bank;  for 
the  bank  may  have  been  detaining  said  fund  on  other  grounds 
or  claims.  Nor  would  the  injunction  requiring  defendant 
Miller  to  withhold  from  defendant  Perkins  said  balance  owing 
on  said  contract  of  sale,  and  that  the  balance  be  paid  into 
court,  be  a  proper  proceeding  to  accom|)lish  the  object  aimed 
at  by  the  court,  unless  the  order  for  payment  was  voluntarily 
complied  with;  for  Miller  might  be  delinquent  in  payment,  or 
claim  some  defense  thereto;  and  in  either  event  other  proceed- 
ings would  be  necessary  to  accomplish  the  object  sought  by  the 
court.  A  receiver  would  be  in  a  position,  and  possesses  power 
under  the  direction  of  the  court,  to  invoke  remedies  for  such 
difficulties.  (Code  Civ.  Proc.,  §  233.)  Again,  the  procedure  of 
enjoining  the  retention  of  funds  in  the  possession  of  a  party 
simply  in  custody  thereof,  until  the  determination  of  the  action, 
would  be  in  effect  making  such  custodian  a  receiver,  without 
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sureties^  to  guaranty  the  safety  of  the  funds.  This  would  not 
in  general  be  a  safe  practice  (Code  Civ.  Proc.,  §  232),  al- 
though in  the  present  case  the  custodian^  being  a  national 
bank,  may  have  lessened  the  necessity  for  such  security.  If^ 
therefore,  the  plaintiff  was  entitled  to  have  the  court  take  into 
control  the  fund  in  dispute,  this  should  have  been  accomplished 
through  the  instrumentality  of  a  receiver,  clothed  with  power 
to  get  possession  of  the  property,  and  hold  the  same,  under 
bond,  to  insure  its  safety,  awaiting  the  determination  of  the 
action.  Incidentally  thereto  an  injunction  may  have  been 
proper  to  restrain  defendant  Perkins  from  interference  with 
said  property,  or  the  lawful  action  of  the  receiver. 

This  leads  to  the  question  whether  the  &cts  set  forth  would 
warrant  the  appointment  of  a  receiver.  If  it  appeared  from 
the  verified  allegations  of  the  complaint  that  defendant  Per- 
kins was  insolvent,  or  said  fund  was  in  danger  of  being  lost, 
squandered,  or  removed  from  the  jurisdiction,  we  should 
unhesitatingly  hold  it  a  proper  case  for  a  receiver,  on  the 
execution  and  delivery  of  the  undertaking  mentioned  in  section 
231  of  the  Code  of  Civil  Procedure;  but  no  such  facts  are  al- 
lied. The  statute  on  this  subject  provides:  ''  A  receiver  may 
be  appointed  by  the  court  in  which  an  action  is  pending,  or  by 
the  judge  thereof— ^tr«<,  in  an  action  by  a  vendor  to  vacate  a 
fraudulent  purchase  of  property;  or  by  a  creditor  to  subject  any 
property  or  fund  to  his  claim;  or  between  partners  or  others 
jointly  owning  or  interested  in  any  property  or  fund,  on  the  ap- 
plication of  the  plaintiff;  or  of  any  party  whose  right  to,  or 
interest  in,  the  property  or  fund,  or  the  proceeds  thereof,  is 
probable;  and  where  it  is  shown  that  the  property  or  fond  is 
in  danger  of  being  lost,  removed,  or  materially  injured.''  (Code 
Civ.  Proc.,  §  229.)  This  statute  declares  the  general  doctrine 
on  this  subject  long  prevailing  in  courts  of  equity.  We  regard 
the  case  at  bar  as  clearly  standing  within  the  category  of  cases 
mentioned  in  the  first  subdivision  of  this  section  of  the  statute. 
It  should  be  observed  that  in  the  present  case  all  the  joint 
operations  and  transactions  in  respect  to  said  property  and 
business  have  been  consummated,  and  there  appears  to  be  no 
unsettled  affairs  concerning  those  transactions,  except  the  col- 
lection of  a  balance  owing  on  the  price  for  which  the  property 
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was  solil.  There  remains  simply  a  dispute  as  to  the  pro|)er 
apportionmeut  of  the  fund  arising  from  said  transaction,  be- 
tween the  joint  owners.  Herein  this  case  is  distinguished  from 
those  cases  arising  out  of  partnership  relations,  where,  during 
the  progress  of  a  copartnership  business,  one  partner  is  wrong- 
fully excluded  from  possession  and  participation  in  the  man- 
agement of  the  property  and  affairs  of  the  firm,  in  violation  of 
his  rights  under  the  compact;  and  upon  such  showing  a 
receiver  is  ap])oint6d  to  take  possession  of  the  partnership 
property,  and  wind  up  its  affairs.  (2  Lindley  on  Partnership, 
651.)  Inasmuch  as  plaintiff  has  sought  to  get  sufficient  of  said 
fund  into  the  custody  of  the  court  to  answer  his  claims,  and 
the  court,  in  taking  jurisdiction  thereof,  although  through 
somewhat  irregular  proceedings,  has  required  bond  to  guaranty 
defendant  such  damages  as  he  might  sustain  by  reason  of  with- 
holding said  |fund  from  his  control,  we  will  not  order  disso- 
lution of  said  injunction  instanier;  but  direct  that  unless  plain- 
tiff promptly,  upon  return  of  remittitur,  make  such  proper 
showing  as  will  warrant  the  appointment  of  a  receiver,  accord- 
ing to  the  practice  in  such  cases,  as  suggested  above,  under  such 
order  as  the  trial  court  may  make,  allowing  amendment  or 
supplemental  pl^ding,  then  the  court  shall  dissolve  said  injunc- 
tion, and  release  the  parties  from  the  effect  thereof;  but  if  a 
sufficient  showing  be  made  to  warrant  the  appointment  of  a 
receiver,  then  such  remedy  may  be  granted. 

Order  nudyied. 
P£HB£RTON,  C.  J.,  and  Db  Witt,  J.,  concur. 


CREEK,  Appellant,  v.  McM ANUS  et  al..  Respondents. 

[Argned  October  27, 1892.    Decided  April  10»  1898.] 

Vonmarr^ In$truction  to  jury.^  An  instmction  to  the  Jnry  to  find  for  the  defend* 
Ant,  given  on  motion  in  a  civil  action  at  the  oloee  of  plaintiff 'b  case  npon  the 
ground  of  failure  of  proof,  is  in  effect  a  nonsait.  {McKay  t.  Montana  Unkm 
Hy,  Co.,  ante,  p.    15,  cited.) 

EAJO^AppeaL^In  reviewing  a  Judgment  rendered  on  motion  for  a  nonanit,  all 
ftcts  will  be  considered  as  proved  which  the  evidence  tends  to  prove.  (Ber» 
beH  V.  King,  1  Mont.  475;  Gana  t.  Woolfolk,  2  Mont.  i68,  dted.} 

haimcmov^AUomey*$  /tfes—Dama^M.— Attorney's  fees  paid  to  procure  the  dl»> 
solution  of  an  injunction  are  recoverable  as  an  item  of  damages  in  an  action 
on  the  bond  given  in  the  injunction  suit. 
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fiiMs  •5/ime—Proo/.— In  an  action  npon  an  iojnnction  bond  where  attorney'a  UJ      ^^ 
feea  naid  to  nrocnre  a  dkaolntion  of  the  inlnnotion  ata  aonfirht  to  bA  rAooverad   '  ^ 


feet  paid  to  proeare  a  disaolation  of  the  injnnotion  are  sought  to  be  reoovered 
aa  damages,  testimony  by  the  plaintiif  that  aha  paid  a  certain  fee  to  an  attor-    18      II 
ney  for  "diflsolring  the  temporary  injnnction,"  and  "to  resist  the  perpetaal    \\ 
i^lanction,"  tends  to  proTe  such  item  of  damages  without  apportioning  the    — 
fee  between  the  two  sernoes,  where  the  right  to  an  iojunotion  was  the  only 
cause  of  action  set  up  in  the  suit  in  which  such  bond  was  given » and  the  only 
senrioe  that  was  or  could  have  been  rendered  by  the  defendant's  attorney  in 
the  injunction  suit  was  confined  to  defeating  the  injunction,  whether  by  mo- 
tion or  by  a  trial  of  the  case.    {Miies  t.  Edwards,  6  Mont.  180,  cited;  Camih 
bell  ▼.  Metoalf,  1  Mont.  878;  Allpart  r.  KeUey,  2  Mont.  843;  Parker  ▼.  Bond, 
5  Mont.  14,  distinguished.) 
TBiAij—ExtdusUm  of  evidence  after  demurrer  offemded—Amendment^—VfhBtB  a 
demurrer  to  a  complaint  has  been  ororruled,  it  is  error  for  the  court  to  ex> 
elude  eridence  offered  to  prove  the  alleffaUons  at  which  the  demurrer  had  been 
directed,  upon  the  ground  that  such  allegations  were  insuiBoient  to  admit  the 
proof,  without  first  giving  the  plaintiff  an  opportunity  to  amend  the  com* 
plaint. 

Appeal  from  Ninth  Judiwd  District^  Oallaiin  OourUy. 

Action  upon  an  injunction  bond.  Judgment  was  rendered 
for  the  defendants  below  by  Armstkong,  J.    Reversed. 

Statement  of  fact«^  prepared  by  the  judge  delivering  the 
opinion. 

The  plaintiff  brought  this  action  to  recover  against  the  de* 
fendants  damages  for  the  alleged  wrongful  issuance  of  an  in- 
junction. McManuSy  defendant  herein^  brought  an  action  for 
an  injunction  against  this  plaintiff,  and,  in  such  action,  gave 
the  statutory  undertaking,  with  Cline  and  Davis,  the  other  de- 
fendants herein,  as  sureties.  That  action  was  for  an  injunction 
only.  In  that  action  the  plaintiff  herein  and  defendant  therein 
'  recovered  judgment  for  costs,  and  for  the  dissolution  of  the 
injunction.  In  the  case  at  bar  she  seeks  damages  occurring 
by  the  issuance  of  that  injunction.  The  judgment  in  this 
case  was  for  defendant,  and  plaintiff  herein  appeals.  The  case 
was  tried  to  a  jury.  At  the  close  of  the  evidence  for  the 
plaintiff,  the  defendant  moved  the  court  "to  instruct  the  jury 
to  bring  in  a  verdict  for  the  defendant,  on  the  ground  of  a  fail- 
ure of  proof  by  plaintiff."  This  motion  was  granted,  and  the 
court  instructed  the  jury  accordingly.  In  pursuance  to  the 
instruction,  the  jury  found  for  the  defendants,  and  judgment 
was  thereujK>n  entered.  From  this  judgment  the  plaintiff  ap- 
peals. 


672^ 
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E,  P.  OadweUj  for  Appellant. 

I.  A  nonsuit  is  an  adjudication  of  the  court,  aud  it  matters 
not  whetlier  the  court  manifest  that  decision  bj  an  instruction 
to  t^e  jury,  or  discharging  it  and  ordering  the  clerk  to  enter 
judgment  for  the  defendants,  or  directs  sl  pro  forma  nonsuit  on 
its  own  motion  or  motion  of  the  defendautSy  the  result  is  the 
same.  The  instruction  to  find  for  the  defendants  was  for  all 
practical  purposes  a  nonsuit,  and  must  be  governed  bj  the 
rules  governing  nonsuits. 

II.  The  motion  to  instruct  the  jury  to  find  for  defendant 
should  have  been  overruled,  because  it  does  not  specify  in  what 
particular  the  pleadings  are  insufficient,  so  that  an  opportunity 
could  be  given  plaintiff  to  have  secured  leave  to  amend  his 
complaint  (Herbert  v.  Kingf  1  Mont  476;  Oans  v.  Woolfolk, 
2  Mont  463;  Baimond  v.  Mdrige,  43  Cal.  606;  Baker  v. 
Joseph,  16  Cal.  173;  Dow  v.  Gould  &  Ourry  etc  Cb.,  31  CaL 
661,  652;  G^aveM  v.  Deway^  13  Cal.  40;  FraU  v.  HuU,  13 
Johns.  336;  Darst  v.  Rush,  14  Cal.  82;  MoKee  v.  Greene,  31 
Cal.  418;  Dero  v.  Oordes,  4  Cal.  118;  Lobar  v.  Koplin,  4 
N.  Y.  647;  16  Am.  &  Eug.  Ency.  of  Law,  page  741;  Bich 
V.  Ooleman,  26  Cal.  122;  86  Am.  Dec.  103;  Oofey  v.  Greenr- 
fidd,  62  Cal.  604;  People  v.  Banvard,  27  Cal.  470;  Sanchez  v. 
Nea^y,  41  Cal.  486;  Kiler  v.  £inAal,  10  Cal.  267;  MoGarrUy 
v.  ByingUm,  12  Cal.  426.) 

III.  The  court  held  the  all^ations  of  the  complaint  suffi- 
cient on  demurrer  to  entitle  her  to  a  recovery  in  every  particular 
in  which  she  sought  a  recovery,  and  there  being  no  specification 
in  what  the  complaint  was  insufficient  upon  the  trial,  the 
plaintiff  could  not  ask  for  leave  to  amend,  to  supply  the  de- 
fect {Newell  v.  Meyendorff,  9  Mont  264;  18  Am.  8t  Rep. 
738.)  The  complaint  stated  cause  of  action,  and  if  it  was  sus- 
ceptible to  a  demurrer  it  was  one  to  make  more  definite  and 
certain,  and  not  for  insufficiency  of  statement  of  fact 

ly.  The  motion  should  not  have  been  sustained  because 
there  was  proof  tending  to  show  that  the  plaintiff  was  dam- 
aged by  reason  of  having  been  obliged  to  pay  an  attorney's  fee 
of  one  hundred  dollars  to  defeat  the  securing  of  a  perpetual 
injunction.  The  suit  of  the  defendant  John  McManus  aud 
this  plaintiff  was  solely  and  only  for  the  purpose  of  securing 
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a  perpetaal  inj unction;  and  whatever  was  paid  by  the  plain- 
tiff to  her  ooansel  in  that  case  was  paid  to  defeat  the  perma- 
nent injunction,  and  she  thus  brought  herself  within  the  rule 
laid  down  in  Miles  v.  Edioarda,  6  Mont.  180.  (See,  also,  Wil- 
ion  V.  MoEvoy,  25  Cal.  174;  Pinney  v.  Herslifieldf  1  Mont. 
368;  Kent  v.  Snyder,  30  Cal.  666;  Oreen  v.  Palmer,  15  Cal. 
411;  76  Am.  Deo.  492;  Tarpey  v.  Shillengberger,  10  Cal.  391; 
10  Am.  &  Eng.  Eucy.  of  Law,  p.  988;  High  on  Injunctions, 
!§  973,  974;  Sutherland  on  Damages,  pp.  141,  142.) 

V.  The  court  committed  error  by  refusing  to  allow  the 
plaintiff  to  prove  the  value  of  the  crop  lost  by  reason  of  the 
service  of  said  injunction.  (See  Aldrich  v.  Beynolde,  1  Barb. 
Oh.  616;  Edwards  v.  Edwards,  31  111.  474;  Dougherty  v. 
Dore,  63  Cal.  170;  High  on  Injunctions,  §§  1663-73;  2 
Sutherland  on  Damages,  §§  68-70;  Meysenburg  v.  SohUeper, 
48  Mo.  426;  Biddlesbarger  v.  McDaniel,  38  Mo.  138.) 

Luee  A  Luce,  for  Respondents. 

I.  There  is  no  cause  of  action  stated  in  the  amended  com- 
plaint, with  the  possible  exception  of  the  allegations  as  to  the 
employment  and  payment  of  an  attorney  ^^  to  procure  the  disso- 
lution of  said  injunction'';  and  as  that  allegation  is  joined  with 
the  all^ation  that  such  employment  and  payment  were  '^  in  order 
to  defend  said  suit''  the  whole  paragraph  is  insufficient,  and  no 
proof  thereunder  was  admissible.  No  motion  was  made  to 
dissolve  the  injunction  and  no  services  were  ever  rendered  by 
the  attorney  for  defendant  in  that  suit  in  or  about  that  injunc- 
tion. It  is  certain  that  it  must  be  conceded  that  there  never 
were  any  services  rendered  by  any  attorney  for  the  defendant 
in  the  old  suit  except  on  the  merits  of  the  case,  and  that  no 
motion  was  ever  made  to  dissolve  the  injunction.  There  was 
no  proof  of  any  sum  paid  for  services  in  the  matter  of  the 
temporary  injunction.  Such  being  the  facts  there  could  have 
been  no  damages  so  far  as  attorney's  fee  was  concerned  **  by 
reason  of  said  injunction."  {CkimjAeU  v.  Metcalf,  1  Mont. 
378;  AUport  v.  KeOey,  2  Mont.  343.) 

II.  The  motion  was  not  for  a  nonsuit;  it  was  for  the  court 
to  instruct  the  jury  to  bring  in  a  verdict  for  the  defendants, 
and  the  question  is  whether  the  court's  instruction  was  correct. 
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The  grounds  in  that  motion  and  in  the  instruction  are  as  specific 
as  it  is  possible  from  the  nature  of  the  case  to  make  them. 
They  state  that  there  had  been  no  testimony  offered  proving  or 
tending  to  prove  any  allegation  in  the  complaint.  The  defects 
had  been  pointed  out  by  the  demurrer  and  also  by  the  many 
objections  on  which  testimony  had  been  excluded.  Appellant 
could  have  ameuded  even  after  the  instruction  was  given  if 
there  had  been  any  grounds  therefor.  ( WormcUl  v.  Reins^  1 
Mont  627;  Jfar%  v.  Preston^  2  Mont.  415;  Hershjidd  v. 
Aiken,  3  Mont.  443;  Randall  v.  Greenhood,  S  Mont  506; 
Anderson  v.  Hulme,  5  Mont.  295.)  The  objection  all  the  way 
through  to  the  complaint  was  both  by  demurrer  and  by  objec- 
tions to  testimony  that  it  did  not  state  a  cause  of  action  for 
any  of  the  several  alleged  damages.  This  objection  could  be 
taken  for  the  first  time  in  the  supreme  court^  and  this  ground 
is  never  more  specifically  stated  than  in  the  language  of  the 
6th  subdivision  of  section  87  of  the  Code  of  Civil  Procedure, 
and  18  never  waived.  {Parker  v.  Bond^  5  Mont.  1;  Kent  v. 
Snyder,  30  Cal.  667;  WhUe  v.  FrgU,  13  Cal.  521;  HaskeU  v. 
Moore,  29  Cal.  437;  Anderson  v.  Hulme,  6  Mont  295.)  For- 
merly it  was  held  that  if  there  was  a  scintilla  of  evidence  in 
support  of  a  case  the  judge  was  bouud  to  give  the  case  to  the 
jury;  but  that  doctrine  is  exploded.  {Commissioners  v.  (Xart, 
94  U.  8.  278;  Improvement  Co.  v.  Munson,  14  Wall.  442, 
and  cases  cited,  448;  11  Am.  &  Eng.  Ency.  of  Law.  pp. 
243,  244,  245,  and  cases  cited.)  But  it  is  not  a  question  of 
nonsuit,  but  a  question  of  the  power  of  the  court  to  direct  a 
verdict  in  a  case  where  there  is  an  entire  failure  of  proof,  and 
where  no  verdict  for  plaintiff  could  be  sustained.  Where  the 
case  is  such  that  the  court  would  be  compelled  to  set  aside  a 
verdict  if  rendered  in  favor  of  a  party,  because  not  reasonably 
supported  by  the  evidence,  the  court  may  direct  a  verdict  for 
the  opposite  party.  {Tliompson  v.  Pioneer  Press  Co.,  37  Minn. 
285;  National  Ex.  Bank  v.  WhUe,  30  Fed.  Rep.  412;  North 
Padjic  R.  R.  Co.  v.  Bank,  123  U.  S.  727,  and  cases  cited; 
Anderson  Co.  Commrs.  v.  Beal,  113  U.  S.  228,  and  cases  cited; 
PleasavU  v.  Fani,  22  Wall.  116-20;  Herbert  v.  BuUer,  97 
U.  S.  319,  320;  Bevans  v.  Untied  States,  13  Wall.  56;  WaU 
brwn  V.  BahbiU,  16  Wall.  577;  Hendrick  v.  Lindsay,  93  U.  S. 
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143;  Arthur  v.  Morgan^  112  IT.  S.  495;  Dwyer  v.  KaUeyeVy 
68  Tex.  554;  Code  Civ.  Proc,  §  262,  subd.  6;  Jackson  v. 
Jacksonporty  58  Wis.  312;  Thompson  ou  Charging  Jury,  44, 
47;  Proffatt  on  Jury  Trial,  §§  351-64;  Harris  v.  Woody,  9 
Mo.  113.) 

De  Witt,  J. — Appellant  contends  that  the  granting  of  the 
motion  to  instruct  the  jury  to  find  for  the  defendants  was  error. 
This  action  by  the  court  in  a  civil  case  was  practically,  in 
effect,  the  granting  of  a  nonsuit,  and  must  be  classified  and 
treated  as  a  nonsuit.  That  this  is  the  proper  view  of  that  ac- 
tion by  the  court  was  so  fully,  and,  to  my  mind,  satisfactorily, 
treated  in  the  recent  case  of  McKay  v.  MaaUma  Union  Ry.  Co., 
ante^  p.  15,  that  it  would  not  be  profitable  to  add  to  the  re- 
marks made  in  that  case.  In  reviewing  the  judgment  rendered 
upon  the  sustaining  of  that  motion  for  a  nonsuit,  all  facts  will 
be  considered  as  proved  which  the  evidence  tends  to  prove. 
{Herbert  v.  King,  1  Mont.  475;  Oans  v.  Woolfolk,  2  Mont.  463.) 

Does  the  evidence  in  this  case  tend  to  prove  any  cause  of 
action?  The  cause  of  action  was  for  damages  occurring  by 
reason  of  the  injunction  action  of  defendant  herein  against 
plaintiff  herein.  One  item  of  the  alleged  damages  is  pleaded 
in  the  complaint  in  this  case  as  follows:  '^That  in  order  to 
defend  said  suit  and  to  procure  the  dissolution  of  said  writ  of 
injunction,  this  plaintiff  (defendant  therein)  was  obliged  to  and 
did  employ  an  attorney  at  an  expense  of  one  hundred  dollars, 
which  sum  so  paid  was  a  reasonable  sum  for  said  services.^^  We 
think  that  there  was  evidence  tending  to  sustain  this  all^ation. 
This  action  of  McManuav.  Oreek  was  for  an  injunction  only. 
The  injunction  was  not  asked  for  in  connection  with  any  other 
cause  of  action,  nor  were  any  damages  claimed,  nor  was  any 
other  relief  than  the  injunction  asked.  Nothing  was  obtained 
by  plaintiff  in  that  action  except  a  temporary  injunction.  That 
temporary  injunction  was  dissolved  on  the  trial  of  the  action, 
and  not  upon  a  separate  motion  made  for  that  purpose.  Plain- 
tiff testified  on  her  examination  as  a  witness  as  follows:  ^'I  am 
the  plaintiff  in  this  case.  I  was  the  defendant  in  the  case  of 
John  MoManua  v.  Raohael  E.  Oreek,  that  was  tried  about  a  year 
ago^  and  in  that  case  I  employed  a  person  to  resist  the  inju^o- 
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• 
tioa  which  had  been  served  on  me  in  that  case.     I  employed 

Judge  Liddell  to  dissolve  the  temporary  injuiiction,  and  to  resist 
the  perpetual  iDJunctioo^  and  that  was  the  only  purpose  for 
which  I  employed  him  in  that  case.''  Respondent  contends 
that  the  fee  paid  to  the  attorney  for  'dissolving  the  temporary 
injunction"  and  *'to  resist  the  perpetual  injunction"  is  not  by 
the  evidence  apportioned  between  these  two  services,  and  that 
the  jury  could  not  determine  what  portion  of  the  one  hundred 
dollars  was  paid  for  dissolution  of  the  injunction.  {Oampbdl 
V.  Metcalfe  1  Mont  378.)  But  in  that  case  the  fees  paid  to  the 
attorneys  were  in  an  action  brought  to  recover  possession  of  a 
mining  claim.  In  that  action  an  injunction  was  procured. 
The  fees  were  paid  to  the  attorneys  in  a  gross  sum  for  their  serv- 
ices in  determining  the  title  to  the  property,  and  in  procuring 
a  dissolution  of  the  temporary  injunction.  It  appears  in  the 
evidence  that  there  were  these  two  separate  and  distinct  serv- 
ices. It  did  not  appear  what  portion  of  the  fees  were  paid 
for  dissolving  the  injunction,  and  what  portion  for  determin- 
ing the  title  to  the  property.  The  court  said:  ''As  there  was 
no  evidence  to  show  how  much  money  had  been  paid  to  pro- 
cure the  dissolution  of  this  injunction,  it  was  improper  for  the 
court  to  give  any  instruction  which  would  lead  the  jury  to 
consider  the  matter." 

But  in  the  case  at  bar  the  right  to  an  injunction  was  the  only 
cause  of  action  set  up  or  litigated,  and  no  services  could  have 
been  rendered  for  any  other  purpose.  Upon  the  trial  the  tem- 
porary injunction  was  dissolved,  and  a  perpetual  injunction  de- 
nied, at  one  stroke,  and  by  one  service  of  the  attorney.  The 
damages  caused  the  plaintiff  herein  were  caused  by  the  action 
of  MoManus  v.  Oreek^  and  the  issuance  of  the  temporary  in- 
junction on  the  complaint  therein.  The  defendant  employed 
an  attorney  to  resist  that  injunction.  Instead  of  attacking  the 
temporary  injunction,  which  was  in  force,  by  a  distinct  motion 
for  that  pur|K)se,  the  attorney  dissolved  it  by  another  sort  of 
attack.  He  assaulted  the  very  foundation  of  the  injunction — 
that  is,  the  action  in  which  it  was  granted — ^and  demolished 
the  whole  structure  by  one  effort.  These  facts  render  appli- 
cable the  case  of  Miles  v.  EdwardSf  6  Mont.  180,  in  which  case, 
as  in  the  case  at  bar^  the  only  cause  of  action  was  the  iujunc- 
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tioD.  Therefore,  Miles  v.  JEdtcarda  and  the  case  now  before  us 
are  distinguishable,  as  above  noted,  from  Oampbell  v.  Metcalf, 
1  Mont.  378;  and  also  from  AUpori  v.  Kelley,  2  Mont  343, 
and  Parker  v.  Bond,  5  Mont.  14,  in  which  latter  cases,  as 
well  as  in  Oampbell  v.  Metccdfy  1  Mont.  378,  there  was  a  main 
cause  of  action  involving  the  title  to  property,  and  the  injunc- 
tion, as  remarked  in  Miles  v.  Edwards,  6  Mont.  180,  was  only 
ancillary  thereto.  It  therefore  appears  herein  that  the  fee 
paid  the  attorney  was  paid  wholly  on  account  of  the  injunction 
and  for  services  as  to  no  other  cause  of  action  than  the  injunc- 
tion. We  are  therefore  of  opinion  that  there  was  evidence 
tending  to  prove  damages  occurring  to  plaintiff  by  reason  of 
being  obliged  to  pay  attorney's  fees  in  the  injunction  action. 
Such  dami^es  may  be  recovered  in  an  action  upon  the  under- 
taking given  in  the  injunction  suit.  See  cases  above  cited  in 
this  opinion. 

We  will  notice  the  error  claimed  in  exclusion  of  testimony. 
The  complaint  allies  that,  by  tlie  said  wrongful  issuance  of 
the  injunction,  the  plaintiff  sustained  damages  in  the  loss  of 
crop,  which  she  says  are  particularly  set  forth,  as  follows: 
''That  the  loss  of  crop  caused  by  this  plaintiff  [defendant 
therein]  not  being  able  to  secure  water  through  said  irrigating 
ditch,  so  commenced,  to  properly  irrigate  them,  by  reason  of 
her  stopping  work  thereon,  by  reason  of  said  injunction  being 
so  wrongfully  issued  and  served,  in  the  sum  of  one  hundred 
and  fifty  dollars/'  A  demurrer  by  defendant  was  directed  at 
this  paragraph  of  the  complaint,  as  follows:  '^That  said  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion for  the  damages  alleged  in  paragraph  8  thereof.''  The 
district  court  overruled  this  demurrer,  thereby  declaring  its 
view,  and  the  law  of  the  case  for  the  time,  that  this  paragraph 
of  the  complaint  was  a  sufficient  allegation  of  damages.  Upon 
the  trial,  plaintiff  offered  evidence  tending  to  show  in  detail  the 
destruction  of  her  crop  of  grain  by  reason  of  the  deprivation 
of  the  water,  and  the  value  of  the  same,  and  the  damages.  The  > 
court  refused  to  admit  this  evidence,  on  the  ground  that  the 
allegation  of  special  damages  in  the  complaint  was  not  suffi- 
cient. It  may  be  that  the  allegation  of  damages  to  the  crop, 
as  set  out  in  the  complaint^  should  have  been  more  complete 
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in  alleging  the  hind  and  quantity  of  the  crop,  and  the  amount 
of  profits  of  which  plaiutiflF  was  deprived.  (Oarron  v.  Wood, 
10  Mont.  607,  608.)  The  infirmity  in  the  allegation  is  prob- 
ably not  of  such  vital  character,  however,  that  it  could  have 
been  urged  by  defendant  after  he  had  answered,  if  verdict  and 
judgment  had  followed  for  plaintiff.  But  the  court,  on  de- 
murrer, had  held  this  allegation  of  the  complaint  sufficient. 
Then,  on  the  trial,  when  it  excluded  plaintiff's  proffered  evi- 
dence, it,  in  effect,  held  the  allegation  to  be  insufficient.  Plain- 
tiff, after  the  court  had  told  her  that  her  complaint  was  good, 
went  into  the  trial  rightfully  relying  upon  that  ruling.  If  the 
court  had  obtained  further  light  upon  the  subject,  and  had  con- 
cluded tliat  its  ruling  upon  the  demurrer  was  wrong,  it  should 
have  given  plaintiff  an  opportunity  to  amend  her  complaint 
before  ruling  out  all  her  evidence;  for,  as  the  trial  went,  the 
plaintiff,  by  relying  upon  the  first  ruling  of  the  court  as  to  the 
sufficiency  of  her  complaint,  was  defeated  in  offering  her  evi- 
dence to  sustain  the  complaint,  because  the  court  had  in  the 
mean  time  concluded  that  the  complaint  was  insufficient  We 
are  of  the  opinion  that  this  was  an  error.  These  remarks  also 
apply  to  other  exclusions  of  evidence  specified  by  appellant  on 
the  ground  that  the  complaint  was  insufficient,  whereas  the 
court  had,  on  demurrer,  held  that  in  these  respects  the  com- 
plaint was  sufficient.  The  judgment  is  reversed,  and  the  case 
is  remanded  for  a  new  trial. 

Beveraed. 
Pembebton,  C.  J.,  and  Habwood,  J.,  concur. 
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^h}  4021  OsiiiDrAL  JjAW-^Eomicide— Instructions,  duty  of  the  court  as  to.— It  is  the  dntj 

j^3   jQQJ  of  the  court  upon  a  trial  for  murder,  where  all  the  degrees  of  homicide  are 

j28     10 1  submitted  to  the  Jury  as  issues  to  be  passed  upon  and  determined,  to  dearlj 

define  in  its  instructions  each  degree  of  homicide  of  which  the  defendant 

could  be  convicted. 

BAxm-^Same^D^nUion  of  murdei"  in  second  rf^^ec— Where  no  other  definition 

of  murder  in  the  second  degree  is  given  by  the  court  in  its  instructions  than 

that  which  is  found  in  the  words  of  the  statute  attached  to  the  definition  of 

murder  in  the  first  degree,  to  wit,  "  all  other  kinds  of  murder  shall  be  deemed 
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murder  in  th«  leoond  degree"  the  omuBion  is  error,  as  such  definition  does 
not  distingaish  it  from  murder  in  the  first  degree  and  manslaughter  so  that 
the  Jury  oould  determine  from  the  evidence  of  which  of  the  degrees  defendant 
was  guilty. 
^AMEr-Same—Manslaughier^Sufflciency  of  insfruc^ton.— -An  instruction  that  "  if 
ths  Jury  believe  from  the  evideDce  that  the  defendant  had  been  injured  or 
reoeiyed  provocation  from  the  person  killed,  whatever  that  injury  or  provo- 
cation might  have  been,  yet  if,  after  receiving  such  injury  or  provocation  there 
should  have  been  an  interval  between  the  provocation  given  and  the  killing 
sufficient  for  the  voice  of  reason  to  be  heard,  the  killing  shall  be  attributed  to 
deliberate  revenge,  and  shall  be  deemed  murder  in  the  first  degree,"  while  not 
fatally  defective  when  considered  with  the  whole  charge,  is  unnecessarily  nar- 
rowed in  omitting  the  words  of  the  statute  qualifying  provocation,  and  also  all 
reference  to  "  tims  for  the  passions  to  cool "  in  referring  to  the  interval  of 
time  for  the  voice  of  reason  to  be  heard. 

Appeal  from  Seventh  Jvdidal  District,  Ouster  Oownty. 

Conviction  for  murder  in  the  first  degree.  Defendant  was 
tried  before  Milbubn,  J.    Reversed. 

Middldon  &  IdglU,  for  Appellant. 

Henri  J.  HdsheU,  Attorney-GeueraI|  'J.  W.  SireveR,  and  T. 
J.  Porter^  for  the  state,  Respondent. 

Pembeeton,  C.  J. — ^On  the  third  day  of  December,  1892, 
the  appellant  was  convicted  of  the  crime  of  murder  in  the  first 
d^ree,  and  on  the  tenth  day  of  the  same  month  the  judgment 
of  the  lower  court  was  rendered  that  the  appellant  be  hanged 
on  a  day  therein  named.  The  appellant  moved  for  a  new 
trial.  The  motion  was  denied.  From  the  order  overruling 
said  motion,  as  well  as  the  judgment  of  the  court,  this  appeal 
is  prosecuted. 

The  principal  error  assigned  is  as  follows:  ''That  the  court, 
by  instructions,  authorized  the  jury  to  find  the  defendant  guilty 
of  murder  in  the  first  degree  or  manslaughter,  and  did  not 
sufficiently  or  at  all  define  murder  in  the  second  degree  in  his 
instructions."  From  an  inspection  of  the  record,  it  appears 
that  the  court  below  in  its  instructions  defined  murder  in  the 
first  d^ree  and  manslaughter,  the  only  definition  of  murder  in 
the  second  degree  being  found  in  these  words  of  the  statute, 
attached  to  the  definition  of  murder  in  the  first  degree,  to  wit: 
''All  other  kinds  of  murder  shall  be  deemed  murder  in  the 
second  degree";  and,  without  any  other  definition  of  murder 
Vot.xnL-u 
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ID  the  second  d^ree,  the  court  in  its  instractions  in  several 
places  told  the  jury  that  they  nvere  authorized,  if  the  evidence 
'warranted  it,  to  find  appellant  guilty  of  either  murder  in  the 
first  degree,  murder  in  the  second  degree,  or  manslaughter,  un- 
der the  information  in  this  case. 

The  question  for  this  court  to  determine  is,  whether  this  was 
a  sufficient  definition  of  murder  in  the  second  degree  to  enable 
the  jury  to  determine  the  essential  characteristics  of  this  degree 
of  homicide.  It  was  tlie  duty  of  the  court  to  so  fully  declare 
the  law  by  its  instructions  upon  every  d^ree  of  crime  of  which 
the  appellant  could  be  convicted  under  the  information,  as  to 
give  him  the  benefit  of  having  the  evidence  considered  by  the 
jury,  under  a  full  knowledge  of  all  the  essential  elements  of 
each  degree  of  crime  for  which  a  verdict  could  be  rendered 
against  him.  We  think  the  authorities  are  substantially  uni- 
form upon  this  subject.  This  doctrine  is  fully  and  forcibly 
discussed  in  State  v.  Meyer,  68  Yt.  457,  under  a  statute  like 
ours,  in  which  case  th^  court  says:  ^'The  reading  of  the  stat- 
ute, declaring  what  was  murder  in  the  first  degree,  and  that  all 
other  kinds  of  murder  shall  be  murder  of  the  second  degree, 
was  not  a  sufficient  explanation  of  the  two  d^rees.  The  jury, 
from  that  reading,  without  explanation,  would  have  no  appre- 
ciation of  the  distinguishing  characteristics  of  the  two  de- 
grees, which  have  confessedly  been  something  of  a  puzzle  to 
lawyers  and  judges.  How  many  would  understand  from 
the  reading  of  the  statute  defining  the  first  degree  of  murder 
and  the  phrase,  ^AIl  other  kinds  of  murder  shall  be  murder 
of  the  second  degree,'  what  in  fact  constituted  murder  in  the 
second  degree?  How  many  men  not  read  in  the  law  would 
understand  from  it  that  murder  in  the  second  d^ree  is  the  un- 
lawful killing  of  a  human  being  with  malice  aforethought,  but 
without  deliberation,  premeditation,  or  preconcerted  design  to 
kill,  and  that  the  distinguishing  feature  of  the  two  d^rees 
rests  in  the  absence  of  deliberation,  premeditation,  and  pre- 
concerted design  from  the  second  degree"?  This  case  is  ex- 
actly like  the  one  under  discussion.  In  both  cases  the  trial 
court  read  the  statutes  defining  tlie  different  degrees  of  homi- 
cide, or  copied  them  into  their  instructions  verbatim.  The 
reasoning  in  State  v.  Meyer,  supra,  seems  so  convincing  and  con- 
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claaive  that  any  other  conclusion  than  therein  stated  seems  to 
be  unauthorized.  This  view  of  the  law  is  supported  by  the  fol« 
lowing  authorities.  (Wharton's  Criminal  Pleading  and  Prac- 
tice, §  709  et  seq.;  State  v.  Brainard,  25  Iowa,  572;  Otoen  v. 
Owen,  22  Iowa,  270;  Wynne  v.  StaU,  56  Ga.  113;  Lancaster 
V.  State,  3  Cold.  339;  91  Am.  Dec.  288;  State  v.  WyaU,  60 
Mo.  309;  Territory  v.  Scott,  7  Mont.  407;  Criminal  Practice 
Act,  §  326;  1  Bishop's  Criminal  Procedure,^  §  980.)  From  a 
consideration  of  these  authorities  we  are  of  opinion  that  the 
court,  in  its  instructions,  should  have  fully  and  completely  de- 
fined murder  in  the  second  degree,  distinguishing  it  from  mur- 
der in  the  first  degree  and  manslaughter,  so  that  the  jury  could 
have  had  before  them  all  the  essential  elements  of  each  of  these 
degrees  of  homicide,  so  that  they  could  intelligently  determine 
from  the  evidence  which  of  the  degrees  appellant  was  guilty  of, 
if  guilty  at  all.  In  cases  where  it  is  clear  to  the  mind  of  the 
court  that  there  is  no  evidence  to  reduce  the  killing  to  any 
lower  degree  of  homicide  than  murder  in  the  first  degree — for 
instance,  in  cases  where  the  death  is  produced  by  poisoning  or 
lying  in  wait — the  court  is  justified  in  refusing  to  instruct  the 
jury  in  relation  to  such  lower  degrees  of  homicide.  But  this 
case  is  widely  distinguished  from  such  cases.  In  this  case  all 
the  degrees  of  homicide  known  to  our  statute  were  submitted 
to  the  jury  as  issues  to  be  passed  upon  and  determined  by  the 
evidence  and  instructions  of  the  court.  In  such  cases  the  court 
should  clearly  define  in  its  instructions  each  degree  of  homi- 
cide. This  was  not  done  in  this  case,  and  we  think  the  omis- 
sion was  error. 

Instruction  16,  given  by  the  court,  is  as  follows:  '*If  the 
jury,  from  the  evidence  in  this  case,  believe,  beyond  a  reason- 
able doubt,  that  the  defendant,  at  or  about  the  time  charged  in 
the  information,  killed  Austin  McDonald  at  and  within  the 
county  of  Custer,  then  it  will  devolve  upon  the  jury,  under 
the  evidence^  to  determine  what  degree  of  offense  such  killing 
constituted;  and  if  the  jury  believe  from  the  evidence  that  the 
defendant  had  been  injured  or  received  provocation  from  the 
person  killed,  whatever  that  injury  or  provocation  might  have 
been,  yet  if,  after  receiving  such  injury  or  provocation,  there 
should  have  been  an  interval  between  the  provocation  given 
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and  the  killing  sufficient  for  the  voice  of  reason  to  be  heard, 
the  killing  shall  be  attributed  to  deliberate  revenge,  and  shall 
be  deemed  munler  in  the  first  degree,  and  the  jury  should  so 
fiud  by  their  verdict/'  We  think  this  instruction  is  narrowed 
unnecessarily  by  the  court,  while  it  might  not  be  considered 
fatally  defective  when  taken  in  connection  with  the  whole 
charge.  In  drawing  the  distinction  in  this  instruction  between 
murder  in  the  first  degree  and  manslaughter,  the  court  omitted 
the  words  qualifying  the  provocation;  and  also,  in  his  reference 
to  the  interval  of  time  for  the  voice  of  reason  to  be  heard,  he 
omits  all  reference  to  time  for  the  "  passions  to  cool/'  These 
words  were  put  into  the  statute  by  the  legislature  for  a  pur- 
pose, and  it  is  dangerous  to  omit  these  statutory  words  defining 
any  degree  of  homicide  in  a  charge  to  the  jury,  unless  the 
court  is  careful  in  using  words  equivalent  in  meaning.  The 
order  overruling  the  motion  for  new  trial  is  overruled;  the 
judgment  is  reversed,  and  a  new  trial  ordered. 

Itcv^rsed* 
Habwood  and  Dm  Wrrr,  JJ.,  concur. 


STATE,  Respondent,  v.  RUSSELL,  Appellant. 

[Argued  Maroh  15, 1898.    Decided,  April  17,  1898.] 

Gbdonal  "LkW^Ghange  of  venue^Prejtidioe.^kn  application  for  a  change  of 
yenue  In  a  criminal  case,  when  made  upon  the  ground  that  a  large  number  of 
Jurors  who  were  examined  aa  to  their  qualificationa  stated  that  they  had  formed 
opinions  as  to  the  guilt  or  innocence  of  the  defendant;  that  such  statements 
made  in  the  presence  of  Jurors  who  had  been  accepted  tended  to  prejudice  the 
latter  against  the  defendant  and  that  the  inhabitants  of  the  town  where  the 
trial  was  being  held  were  particularly  prejudiced  against  defendant,  and  were 
likely  to  communicate  this  prejudice  to  Jurors  summoned  firam  the  yidnity,  is 
properly  denied  where  such  Jurors  as  had  been  accepted  stated,  under  exami- 
nation by  the  court,  that  they  had  not  been  prejudiced  by  the  statements  of  the 
okher  Jurors,  and  the  court  ofifered  to  excuse  from  the  box  Jurors  who  resided 
in  the  town. 

Bjma— Dying  dedaraliong^Wfien  admisai&to.^Dying  declarations  are  admissible 
in  cTidence  when  all  the  facts  and  circumstances  surrounding  the  declarant  at 
the  time  of  making  the  declarations  show  them  to  have  been  made  nnder  the 
sense  of  impending  death,  notwithstanding  the  declarant  may  not  hare  said  he 
was  without  hope  of  recorery,  or  was  dying,  or  going  to  die. 

8AKB—5ame.~ Where  it  appeared  that  at  the  time  dying  declarations  were  made 
deceased  was  mortally  wounded  and  in  a  dying  condition,  but  was  rational,  and 
appreciated  his  condition,  and  stated  that  he  wanted  a  Christian  burial,  and 
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wiwre  be  wanted  to  be  buried,  and  that  he  wanted  a  headstone  at  his  grare; 
told  where  his  money  was,  and  by  whom  and  how  he  was  woonded,  a  sufficient 
foundation  for  the  admission  of  the  declarations  is  shown. 

Same— Witness  for  state^Befusal  to  eaU,—li  ia  not  error  for  the  court  to  refuse 
to  require  the  state  to  call  a  witness  whose  name  was  indorsed  on  the  infor- 
mation where  she  was  not  an  eyewitness  and  was  not  present  at  the  time  of  the 
shooting  and  the  materiality  of  her  eridenoe  was  not  shown. 

Bake^ MunUr^Svfflciency  of  e«id«nctf.~ETidenoe  in  the  case  at  bar  reyiewed 
and  held  to  amply  sustain  and  Justify  the  yerdict  and  Judgment 

Appeal  from  Seventh  Judicial  Dietrid,  YeUotoalone  County* 

Conviction  for  murder.  Defendant  was  tried  before  Mil- 
BUBK,  J.    Affirmed. 

MiddUlon  A  Lights  for  Appellant 

Henri  J.  HaeheUy  Attorney-General,  for  the  state,  Respond- 
ent 

Pembebton,  C.  J. — ^The  appellant  was  convicted  of  the 
crime  of  mnrder  in  the  second  degree  at  the  September  term, 
1892,  of  the  district  court  of  the  seventh  judicial  district  in  the 
county  of  Yellowstone ;  and  on  the  eighth  day  of  October, 
1892,  was,  by  the  judgment  of  said  court,  sentenced  to  im- 
prisonment in  the  state  prison  for  a  term  of  twenty-five  years. 
The  appellant  moved  the  court  for  a  new  trial,  which  was  de- 
nied. From  the  order  refusing  a  new  trial,  and  from  the 
judgment  of  the  court,  this  appeal  is  prosecuted. 

The  first  important  error  assigned  is,  the  refusal  of  the  court 
below  to  grant  appellant's  petition  for  a  change  of  venue  from 
Yellowstone  county.  It  appears  that  after  the  trial  had  com- 
menced, and  considerable  progress  had  been  made  in  an  efibrt 
to  obtain  a  jury,  the  counsel  for  appellant  came  to  the  conclu- 
sion that  a  fair  trjal  could  not  be  had  in  said  county,  and  pre- 
sented a  petition  for  a  change  of  venue,  based  upon  the  alleged 
''  interest,  prejudice,  and  bias  of  the  people  of  said  county.'' 
This  petition  was  supported  by  the  affidavit  of  two  of  the  coun- 
sel for  the  appellant.  This  affidavit  is  to  the  effect  that  during 
the  time  an  effort  was  being  made  to  procure  a  jury,  a  large 
number  of  persons  were  called  into  the  jury-box,  and  examined 
as  to  their  qualifications  to  act  as  jurors  in  the  case;  that  a 
large  proportion  of  such  persons,  upon  said  examination,  stated 
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that  thej  had  formed  aad  expressed  decided  opinioDs  as  to  the 
guilt  or  inuooence  of  the  prisoner  at  the  bar ;  that  such  state- 
ments by  such  persons  on  their  examination,  made  in  the  pres- 
ence of  the  jurors  in  the  box  who  had  not  been  challenged  for 
cause,  had  the  effect,  in  affiant's  opinion,  to  prejudice  such 
jurors  as  were  in  the  box  against  the  appellant  to  such  an 
extent  as  to  prevent  his  having  a  fair  trial  before  such  jury; 
that  the  inhabitants  of  Billings  were  especially  hostile  to  the 
appellant,  and  prejudiced  against  him  to  such  an  extent  that, 
in  the  opinion  of  affiants,  he  could  not  have  a  fair  trial ;  and 
that  the  prejudice  of  the  inhabitants  of  Billings  was  likely  to 
be  so  communicated  to  persons  summoned  as  jurors  from  its 
immediate  vicinity  as  to  prevent  them  from  according  appellant 
a  fair  trial,  if  accepted  as  jurors  in  the  case ;  that  there  was 
considerable  unfriendly  talk  among  the  people  of  Billings 
against  appellant;  and  that  for  these  reasons  affiants  believe 
the  prisoner  could  not  have  a  fair  trial  in  that  county.  The 
court  also  heard  oral  evidence  of  other  witnesses  to  substan- 
tially the  same  effect.  To  meet  this  evidence,  the  court  ex- 
amined each  juror  in  the  box,  as  to  whether  or  not  the 
examination  of  persons  called  as  jurors  in  their  presence  had 
an  effect  in  prejudicing  their  minds  against  .the  prisoner. 
Each  of  said  jurors  answered  in  the  negative.  The  court,  in 
addition  thereto,  of  its  own  motion,  offered  to  excuse  from  the 
jury  all  persons  who  resided  in  Billings;  two  such  persons 
being  in  the  box.  To  this  offer  the  counsel  for  the  appellant 
objected.  If  it  is  true,  as  contended  by  appellant,  that  in  crim- 
inal cases,  where  a  large  number  of  persons  are  examined,  in 
the  presence  of  each  other,  as  to  their  qualifications  to  sit  as 
jurors,  and  a  large  or  any  portion  of  them  state  that  they  have 
formed  or  expressed  such  opinion  as  to  the  guilt  or  innocence 
of  the  person  to  be  tried  as  to  disqualify  them  as  jurors,  it 
shall  be  considered  as  a  sufficient  reason  to  prejudice  those 
who  have  no  opinions,  and  thus  disqualify  them  from  being 
considered  fair  and  competent  jurors,  then  we  are  at  a  loss  to 
know  how  a  jury  can  ever  be  organized  in  any  important  crim- 
inal case  in  any  community.  In  almost  every  important 
criminal  case  a  very  large  proportion  of  the  people  living  in 
the  immediate  vicinity  of  the  place  where  the  crime  is  alleged 
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to  have  been  committed  form  such  opinioDSy  from  becoming 
familiar  with  the  facts^  as  to  disqualify  them  from  acting  as 
jurors  in  the  trial  of  the  case,  and  these  opinions  are  as  likely 
to  be  favorable  as  hostile  to  the  accused.  But  how  can  it  be 
rightfully  contended  that  the  examination  of  such  persons^and 
their  statements  that  they  have  such  disqualifying  opinions,  in 
the  presence  of  persons  who  do  not  have  such  opinions,  will 
prejudice  and  disqualify  those  that  are  free  from  such  disquali- 
fications to  such  an  extent  as  to  endanger  a  fair  trial  of  the 
person  accused  of  the  crime?  We  do  not  think  this  position 
can  be  sustained  by  reason  or  law.  The  court  seemed  to  have 
taken  every  necessary  precaution  to  assure  the  appellant  a  fair 
trial  in  thb  respect 

And  the  verdict  of  the  jury,  finding  the  appellant  guilty  of 
murder  in  the  second  degree,  and  leaving  the  punishment  to 
be  fixed  by  the  court,  when  they  could,  if  so  inclined,  for  any 
reason,  have  assessed  his  punishment  at  imprisonment  for  life, 
tends  to  show  that  the  appellant  and  his  counsel  were  mistaken 
as  to  the  prejudice  alleged  as  a  ground  for  change  of  venue, 
and  that  the  view  of  the  court  was  justified  in  its  ruling  in 
this  regard.  We  are  unable  to  see  that  the  court  below  abused 
that  sound  judicial  discretion  required  of  trial  courts  in  such 
proceedings.  The  law  governing  change  of  venue  is  well  set- 
tled in  this  state  in  {Kmnon  v.  Gilmer,  5  Mont.  257;  51  Am. 
Rep.  45),  and  {Territory  v.  MarUoUf  8  Mont  95);  and  these 
authorities  support  the  action  of  the  court  below  in  this  case. 

2.  It  is  urged  that  the  court  below  erred  in  admitting  the 
evidence  of  the  dying  declaration  of  the  deceased.  The  appel- 
lant objected  on  the  ground  that  a  sufficient  foundation  had 
not  been  shown  to  render  the  dying  declaration  admissible. 
The  evidence  does  not  show  that  deceased  actually  said  he  was 
without  hope  of  recovery,  or  that  he  was  going  to  die.  The 
evidence  of  the  surgeon  who  attended  him  is  to  the  efiect  that, 
a  short  time  before  he  died,  deceased  frequently  said,  ^'My 
God,  boys!  I  am  killed.'^  '^Oh,  boysl  I  am  shot  through 
the  guts."  The  evidence  of  the  surgeon  shows  he  was  mor- 
tally wounded,  and  was  in  a  dying  condition  when  these  ex- 
pressions were  used,  and  that  he  was  rational,  and  appreciated 
his  condition.    Harry  Ramsey,  who  was  with  him  just  before 
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his  death,  testified  that  the  deceased  was  rational,  and  talked 
to  him  as  if  he  knew  that  he  was  in  a  dying  condition,  but 
does  not  remember  the  exact  words  deceased  used.  That  the 
deceased  stated  he  wanted  a  Christian  burial;  told  where  his 
money  was,  and  who  had  it;  that  he  wanted  to  be  buried  at 
Billings;  wanted  a  headstone,  with  his  name  on  it,  placed  at 
his  grave,  so  that,  if  his  friends  ever  wanted  to  take  him  up, 
they  could  do  so.  There  is  no  evidence  that  indicated  that  he 
had  any  hope  of  recovery.  That  he  stated  by  whom  and  how 
he  was  wounded,  and  a  few  moments  thereafter  died.  The 
principal  objection  urged  to  this  evidence  is  that  the  decla- 
rant did  not  expressly  state  tliat  he  had  no  hope  of  recovery, 
or  was  going  to  die.  We  do  not  think  that  it  was  essential  to 
the  admissibility  of  this  evidence  that  he  should  have  so 
expressly  stated. 

In  1  Greenleaf  on  Evidence,  14th  ed.,  §  158,  the  doctrine 
governing  the  admissibility  of  dying  declarations  as  evidence 
is  thus  stated:  ''  Sec.  158.  Must  be  under  a  sense  of  impend- 
ing death.  It  is  essential  to  the  admissibility  of  these  dec- 
larations, and  is  a  preliminary  fact  to  be  proved  by  tlie 
party  offering  them  in  evidence,  that  they  were  made  under 
a  sense  of  impending  death;  but  it  is  not  necessary  that  they 
should  be  stated  at  the  time  to  be  so  made.  It  is  enough  if  it 
satisfactorily  appears,  in  any  mode,  that  they  were  made  under 
that  sanction;  whether  it  be  directly  proved  by  the  express 
language  of  the  declarant,  or  to  be  inferred  from  his  evident 
danger,  or  the  opinions  of  medical  or  other  attendants,  stated  to 
him,  or  from  his  conduct,  or  other  circumstances  of  the  case, 
all  of  which  are  resorted  to  in  order  to  ascertain  the  state  of 
declarant's  mind.''  To  the  same  effect,  see  People  v.  Taylor^ 
59  Cal.  640;  HiU  v.  Staie,  41  Ga.  484;  Wharton's  Criminal 
Evidence,  8th  ed.,  §  282;  7  Am.  &  Eug.  Ency.  of  Law,  107, 
109,  note  1,  and  cases  cited. 

These  authorities  all  hold  that  if  all  the  facts  and  circum- 
stances surrounding  the  declarant  at  the  time  of  making 
the  declarations  show  them  to  have  been  made  under  the 
sense  of  impending  death,  notwithstanding  declarant  may 
not  have  said  he  was  without  hope  of  recovery,  or  was 
dying,  or  going  to  die,  then  such  declarations  are  admis- 
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mble  in  evidence.  The  facts  and  circumstances  surrounding 
the  declarant  in  this  case  at  the  time  of  the  making  of  the 
declaration  warrant  the  conclusion  that  they  were  made  under 
a  sense  of  impending  death,  and,  we  think,  were  properly 
admitted  as  evidence  to  the  jury. 

3.  It  is  also  urged  as  error  in  the  court  below  that  the 
prosecuting  attorney  had  indorsed  on  the  information  the  name 
of  one  Mollie  Dalton  as  a  witness,  and  that  on  the  trial  he 
declined  to  call  her  as  a  witness  for  the  state,  and  that  the 
court  refused  to  require  him  to  do  so.  The  evidence  shows 
that  Mollie  Dalton  was  not  an  eyewitness  to  the  transaction, 
was  not  present  at  the  time  of  the  shooting,  and  the  materiality 
of  her  evidence  is  nowhere  shown.  There  is  nothing  in  the 
record  to  show  that  this  witness  comes  within  the  rule  of  any 
of  the  authorities  cited  or  applicable  to  support  appellant's 
contention.  The  attitude  of  this  witness  to  the  case  does  not 
brbg  her  within  the  rule  announced  in  the  case  of  Territory 
v.  Hdnna,  6  Mont.  248.  In  that  case  the  witness  was  pres- 
ent during  the  commission  of  the  crime,  and  was  so  stated  to  be 
present  by  the  prosecuting  attorney  on  stating  his  case  to  the 
jury.  The  facts  here  are  entirely  different.  We  think  the 
court  went  fully  as  far  in  Territory  v.  Hanna  as  it  was 
authorized  to  go.  But  that  case  is  not  authority  in  this  case, 
for  the  reason  that  the  facts  are  widely  different.  In  this  case 
the  evidence  shows  that  the  witness  was  not  present  at  the 
shooting,  and  her  examination  by  the  appellant  showed  her 
testimony  to  have  been  immaterial.  We  see  no  error  in  the 
action  of  the  court  in  this  respect. 

4.  It  is  contended  that  the  evidence  does  not  sustain  or 
justify  the  verdict  and  judgment  of  the  court  below.  There 
18  no  controversy  in  this  case  as  to  the  shooting,  and  its  fatal 
result,  or  as  to  the  identity  of  the  slayer.  The  killing  appears 
to  have  been  unnecessary  Tiiere  was  no  effort  on  the  part  of 
the  appellant  to  avoid  the  killing.  There  is  no  evidence  of 
danger  to  the  life  of  appellant,  or  of  his  receiving  great  bodily 
harm  at  the  hands  of  the  deceased,  at  the  time  of  the  shooting. 
The  deceased  was  wholly  unarmed.  He  was  a  stranger,  com- 
paratively, in  the  house,  at  the  time  of  the  shooting,  and  evi- 
dently intoxicated.    The  appellant  was  armed,  in  the  company 
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of  his  friends  and  acquaintaDces;  and,  if  not  actually  inclined, 
certainly  it  does  not  appear  he  was  disinclined,  to  enter  into 
the  difficulty  that  resulted  in  his  killing  the  deceased.  The 
actions  of  the  appellant  in  failing  to  disclose  himself  to  the 
officers,  in  whose  presence  he  was,  after  the  shooting,  when 
such  officers  were  looking  and  inquiring  for  the  man  who  did 
tlie  shooting,  and  his  escape,  are  hardly  consistent  witli  the 
tlieory  of  self-defense  or  accidental  shooting.  The  principal 
witnesses  of  the  state  were  all  intimate  friends  and  acquaintances 
of  the  appellant,  and  their  testimony  was  confessedly  as  strong 
in  behalf  of  tlie  appellant  as  they  could  consistently  make  it. 
But  taking  into  consideration  the  dying  declarations  of  the 
deceased,  and  all  the  facts  and  circumstances  of  the  case,  as 
shown  by  the  record,  we  are  of  the  opinion  that  the  evidence 
amply  sustains  the  verdict  of  the  jury  and  the  judgment  of  the 
court  below.  The  judgment  of  the  court  below  is  affirmed, 
and  it  is  ordered  that  the  same  be  carried  into  effect  according 
to  the  terms  thereof. 

Habwood  and  De  Witt,  JJ.,  concur. 
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,'-f^'        KELLEY,  Respondent,  v.  JEFFERIS,  Appellant. 


[Argaed,  Janaary  80, 1888.    Decided  April  18, 1898.] 

Uabrisd  YfoMXS—SeparaU  property  H$t  and  ti^fficienoy  of  reeord^StaiU' 
lory  oomtrucHon^'—iL  obattol  mortgage  oontainiiig  a  oomplete  deacriptioa 
of  the  separate  property  of  a  married  woman,  exeoated  by  her  and  filed  and 
properly  indexed  in  the  county  recorder'B  office,  is  a  saffioient  list  and  record 
within  section  1482,  fifth  division,  of  the  Oompiled  Btatntes  (Act  of  1872} ,  ex- 
empting the  property  of  a  married  woman  from  her  husband's  debts  when 
mentioned  in  a  list  thereof  on  record  in  such  office,  no  particular  form  of  tlM 
list  or  method  of  record  being  provided  for.  {Grvtwold  t.  J^oby,  1  Mont  666b 
cited.) 

fiAn—XioMHty  for  huBban^»  debU^StattUory  consfmc/ion.— Section  1489,  fifth 
division,  of  the  Oompiled.  Statutee  (Act  of  1887),  declaring  in  efEeet  that 
women  shall  retain  the  same  legal  existence  after  marriage  as  before,  and  re- 
ceive the  same  protection  of  her  rights  as  a  woman  as  her  husband  does  as  a 
man,  and  shall  have  the  same  right  as  her  husband  to  appeal  to  the  oourts  for 
redress  for  injuries  to  her  person  or  property,  so  modifies  the  Act  of  1872 
($  1482)  as  to  enable  a  married  woman  to  hold  her  separate  property  as  against 
her  husband's  creditors  without  having  a  list  thereof  on  record,  on  showing 
facts  establishing  her  individual  title  thereto. 


13  Mont.]  Kelley  v.  Jefferis.  171 

Bjja^Property  rights  under  Ad  of  1887.— The  said  Act  of  1887  is  a  legUlative  di- 
rection to  the  oonrti  of  thii  state,  where  a  united  Juriaprndence  of  equity  and 
law  is  adminiatered,  to  disregard  the  ancient  common-law  fiction  of  the  merger 
of  a  wife's  legal  personality  in  that  of  her  hushand,  and  to  enforce  and  protect 
the  rights  of  a  married  woman  according  to  the  doctrines  of  equity  which  oon- 
lidered  her  t^feme  §oU  at  to  her  separate  property. 

Appeal  from  First  Judicial  District,  Lewis  and  Qarhe  County. 

Action  for  conversion.    Judgment  was  rendered  for  plain- 
tiff below  hy  Buck,  J.    Affirmed. 

A.  K.  Ban'bour,  and  J.  A.  Carter,  for  Appellant. 

I.    The  court  below  held  that  section  1439^  the  so-called 
Emancipation    Act,   repealed   the  Statute  of    1872.      It  is 
true  that  section  1440  declares  as  follows:  '^All  laws  or  por- 
tions of  laws  inconsistent  with  the  foregoing  (§  1439)  are  hereby 
repealed '';  but  that  does  not  of  itself  repeal  the  statutes  in 
question.    (Endlich's  Interpretation  of  Statutes^  §  206;  People 
V.  Durick,  20  Cal.  94;  Hickory  Tree  Road,  43  Pa.  St.  139; 
StaJte  V.  Marion  Co.  CL,  41  Mo.  459.)    For  the  legislature  to 
say  that  a  married  woman  retains  the  same  legal  existence  and 
I^al  personality  as  before  marriage  is  essentially  judicial,  and 
is  therefore  onconstitutional.     (Cooley's  Constitutional  Limi- 
tations, 89,  p.  108.)    The  so-called  Emancipation  Act  (§  1439) 
was  passed  while  Montana  was  a  territory.    At  that  time  the 
legislative  power  in  each  territory  was  vested  in  the  governor 
and  a  legislative  assembly  (Mont.  Comp.  Stats.,  §  1846,  p.  22); 
the  judicial  power  was  vested  in  a  supreme  court,  district 
courts,  probate  courts,  and  in  justices  of  the  peace.    (Mont 
Comp.  8tat&,  §  1907,  p.  40.)    And  it  was  provided  that  the 
l^islative  power  should  extend  to  all  rightful  subjects  of  legis- 
lation Dot  inconsistent  with  the  constitution  and  laws  of  the 
United  States.    (Mont.  Comp.  Stats.,  §  1851,  p.  23.)    The  or- 
ganic act,  unlike  the  constitutions  of  the  states,  is  a  grant,  and 
not  a  restriction  of  power  primarily  possessed.     The  term 
**rightful  subjects  of  legislation'*  is  a  restriction  imposed  by 
Congress  on  the  grant.    No  legislature,  as  such,  has  any  power 
other  than  that  of  making  laws.     Laws,  in  the  sense  in  which 
the  word  is  here  employed,  are  rules  of  civil  conduct.     (Pon^^ 
der  V.  Oraham,  4  Fla.  43.)    That  marriage  makes  the  hus- 
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band  and  wife  one  legal  person  was  one  of  the  best  settled 
ficti>)n8  of  the  common  law.  (Stewart's  Husband  and  Wife^ 
§  38.)  Fiction  is  the  legal  assumption  that  something  which 
is  or  may  be  false  b  true.  The  law-making  power  has  no 
need  to  resort  to  fictions.  It  may  establish  its  rules  with  sim- 
ple reference  to  the  truth;  but  the  courts  which  are  confined 
to  the  administration  of  existing  rules^  and  which  lack  the 
power  to  change  those  rules,  have  frequently  avoided  the  in- 
justice that  their  application  to  the  actual  facts  might  causCi 
by  assuming^  in  behalf  of  justice,  that  the  actual  facts  are  dif- 
ferent from  what  they  really  are;  its  proper  operation  being 
to  prevent  a  mischief^  or  remedy  an  inconvenience  that  may 
result  from  the  general  rule  of  law.  (Bouvier's  Law  Dio- 
tionary;  3  Blackstone's  Commentaries,  43.)  Fiction  is,  in 
English  law,  an  ancient  substitution  of  legislation.  (7  Am.  & 
£ng.  Ency.  of  Law,  p.  957,  n.  4.)  We  submit  that  fictions 
have  always  emanated  from  the  judiciary,  and  that  a  proposi- 
tion, declared  a  legal  fiction,  cannot  be  abrogated  by  direct 
l^islation;  and  that  the  only  province  of  the  l^islatare  con- 
cerning a  legal  fiction  is  to  modify  the  incidents  thereof.  That 
by  marriage  the  husband  acquires  title  to  the  wife's  personalty 
is  the  rule  of  law  at  common  law.  (2  Blackstone's  Commen- 
taries, 433.)  We  submit  that  the  forgoing  proposition  is  an 
incident  of  the  fiction  of  unity,  and  that  it  has  never  been  de- 
clared in  apt  terms  to  be  a  legal  fiction,  nor  that  the  proposi- 
tion of  the  legal  fiction  of  unity  has  never  been  declared  in  apt 
terms  to  be  the  rule  of  law.  It  is  impossible  for  the  legisla- 
ture to  convert  a  wife  into  a  feme  9ole,  so  far  as  relates  to  her 
property,  while  she  is  to  continue  to  discharge  the  duties  of  a 
wife.  (See  Snyder  v.  People,  26  Mich.  109;  12  Am.  Rep.  302; 
Bear  v.  Bear,  33  Pa,  St.  525;  Cole  v.  Van  Riper,  44  111.  58^ 
Walker  v.  Reamy,  36  Pa.  St.  414-16;  Avery  v.  Doane,  I 
Biss.  64;  BerUee  v.  Nunan,  92  N.  Y.  152;  44  Am.  Eep.  361; 
Board  of  Trade  v.  Hayden,  4  Wash.  263;  31  Am.  St.  Rep.  919; 
AWiea  v.  Tarbox,  48  Minn.  18;  31  Am.  St.  Rep.  616;  Bishop 
on  Contracts,  §  948,  p.  373.)  For  the  legislature  to  say  that 
a  married  woman  shall  receive  the  same  protection  of  all  her 
rights  as  a  woman  which  her  husband  does  as  a  man,  is  nearly 
as  supererogatory  as  to  say  that  a  defendant  shall  receive  the 
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same  protection  of  all  his  rights  as  a  defendant  which  plaintiff 
does  as  a  plaintiff^  and  is  clearly  incompetent^  for  all  individual 
rights  are  protected  by  the  administration  of  laws  through  the 
instrumentality  of  a  judiciary.  (See  Ei-vin^a  Appeal,  16  Pa. 
St  266;  55  Am.  Dec.  499;  Oreenough  v.  Oreenough,  11  Pa. 
St.  489;  51  Am.  Dec.  567;  Oapp  v,  Ely,  27  N.  J.  L.  622; 
City  qfJanesville  v.  Carpenter,  77  Wis.  288;  20  Am.  St  Rep. 
123;  Meyer  v.  Berlandi,  39  Minn.  438;  12  Am.  St.  Rep.  663. 
See  also  Calhoun  v.  McLendon,  42  Ga.  405;  Bear  v.  Bear,  33 
Pa.  St  525;  Bertiea  v.  Nunan,  92  N.  Y.  152;  44  Am.  Rep. 
361.)  We  cite  authorities  on  the  question  of  the  unity  of  hus- 
band and  wife  not  because  all  of  such  decisions  were  upon 
statutes  identical  with  our  so-called  Emancipation  Act^  but  to 
demonstrate  that  the  fiction  of  unity  must  remain  a  solemn 
declaration  of  the  nature  of  the  relation,  resting  upon  a  matter 
of  natural  creation,  not  to  be  entirely  swept  away  by  a  direct 
legislative  enactment;  and  that  the  court  below  erred  in  its 
declaration  of  the  repealing  effect  of  the  so-called  Emancipa- 
tion Act  We  submit  that  under  our  plan  of  the  people  being 
sovereign,  only  the  incidents  of  the  fiction  of  unity  should  be 
deemed  rightful  subjects  of  legislation.  (See  Mont  Const.,  art. 
ni,  §§  1,  30;  Bingham  v.  mOer,  17  Ohio,  446;  49  Am.  Dec. 
471.) 

II.  There  is  no  sufficient  property  list  The  instrument 
in  question  was  not  even  filed  for  record,  but  simply  filed  in 
an  attempt  to  comply  with  the  statutes  relative  to  the  filing  of 
chattel  mortgages.  It  is  not  on  record;  it  is  simply  on  file; 
and  not  legally  on  file,  because  it  did  not  comply  with  the  re- 
quirements of  the  statute.  Record  is  a  written  memorial  made 
by  a  public  officer  authorized  by  law  to  perform  that  function, 
and  intended  to  serve  as  evidence  of  something  written,  said, 
or  done.  (Bouvier's  Law  Dictionary.)  The  mere  filing  of  an 
instrument  is  insufficient  as  notice  when  the  statute  requires  it 
to  be  on  record.  {Rilc/ne  v.  OriffUh,  1  Wash.  429;  22  Am. 
St  Rep.  155;  ScoU  v.  Doe,  Hemp.  275.)  The  converse  of  this 
proposition  was  held  in  Chapin  v.  Kingsbury,  135  Mass.  580. 

J^.  N.  &  8.  JB.  Mclnlire^  for  Respondent 

The  decisions  of  this  court  show  how  long  the  '^  fiction  of 
muty,''  as  r^rds  the  wife's  separate  estate,  has  been  abolished 
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and  the  oommon-Iaw  rule  Las  been  set  aside.  {Griswold  v. 
Boley,  1  Mont.  545;  Boley  v.  Griaioold,  2  Mont.  447;  Palmer 
V.  Murray f  6  Mont.  125;  8  Mont.  174;  Palmer  v.  Mo- 
Master,  8  Mont.  186.)  "In  all  the  states  statutes  have  been 
passed  destroying  more  or  less  the  husband's  common-law 
rights  in  his  wife's  property  or  in  portions  thereof,  and  secur- 
ing such  property  to  a  greater  or  less  extent  to  her  own  use 
and  enjoyment."  (Stewart  on  Husband  and  "Wife,  §  217.) 
Even  is  this  so  in  England,  the  mother  of  that  same  com- 
mon law  that  counsel  urge  upon  us.  (45  and  46  Vict., 
c.  75.)  There  is  nothing  in  the  point  that  the  action  of  the 
legislature  in  defining  the  existence  and  personality  of  the  wife 
is  unconstitutional.  There  is  no  prohibition  in  our  constitu- 
tion against  it  (Stewart  on  Husband  and  Wife,  §  9),  and  the 
matter  was  certainly  a  proper  subject  of  legislation.  This  law 
was  enacted  before  the  adoption  of  the  constitution,  and  is  of 
equal  force.  (Const,  of  Mont.,  art  XX,  §  1.)  The  statute 
(Comp.  Stats.,  §  1439,  div.  5)  indicates  the  legislative  intent 
so  clearly  that  there  can  be  no  question  of  what  it  was;  and  as 
to  that  legal  fiction  that  a  man  and  his  wife  are  one  person  it 
seems  to  us  to  have  been  torn  to  tatters  in  Montana.  (Stewart 
on  Husband  and  Wife,  §  338.)  We  do  not  contend  that  all 
the  disabilities  of  coverture  at  the  common  law  have  been 
swept  away  by  the  legislature,  and  in  this  respect  agree  with 
the  views  of  Bertlea  v.  Nujian,  92  N.  T.  152.  So  far  as  plain- 
tiff's right  to  the  property  purchased  with  her  money,  owned 
by  her  before  her  marriage,  is  concerned,  it  was  absolute 
{Gauley  v.  Troy  CUy  NaU  Bank,  98  N.  Y.  487),  and  she  may 
maintain  suit  in  ejectment  against  her  husband  to  recover  her 
separate  estate.  {Wood  v.  Wood,  83  N.  Y.  575.)  Also  in  de- 
tinue, replevin,  and  as  garnishee. .  {SooU  v.  Scatty  13  Ind.  225; 
Jones  V.  JontB,  19  Iowa,  236;  Howland  v.  Howland,  20  Hun, 
472;  TunJca  v.  Grover,  57  Me.  586.)  She  may  sue  alone. 
{Palmer  v.  Murray,  6  Mont.  125.)  The  fact  that  the  husband 
was  in  possession  of  the  property  does  not  afiect  the  case  at  all. 
She  could  properly  make  him  her  agent.  {Palmer  v.  Murray, 
8  Mont.  184;  Stewart  on  Husband  and  Wife,  §  82.)  If  the 
husband  is  not  liable  for  the  debts  of  the  wife  contracted  before 
marriage,  and  her  rights  are  the  same  as  his,  certainly  her 
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property  should  not  be  liable  for  his  debts  contracted  before 
marriage.  The  true  intent  of  the  legislature  on  this  question 
can  be  gathered  by  reading  together  the  Compiled  Statutes^ 
§§  1439,  1445. 

II.  The  chattel  mortgage  was  a  suiScient  notice  to  the 
world  of  the  plaintiff's  title  to  the  property  therein  described, 
and  even  if  a  list  of  separate  property  was  necessary  the  mort- 
gage was  suflBcient  as  such.  {Griswold  v.  Boley^  sup^a;  Pal' 
mer  v.  Mutrayy  supra;  MoTitana  Impr.  Ch,  v.  Colter,  7  Mont. 
641.)  The  defendant  was  a  mere  trespasser.  In  such  case 
'  no  list  is  necessary.  {Palmer  v.  Murray,  supra.)  We  main- 
tain that  since  the  adoption  of  section  1439  no  list  of  separate 
property  is  necessary.  A  married  woman's  rights  are  the 
same  as  those  of  a/eme  sole. 

Harwood,  J. — This  action  is  prosecuted  to  recover  dam- 
ages for  the  alleged  wrongful  seizure  and  conversion  of  per- 
sonal property.  Plaintiff,  Violet  M.  Kelley,  is  and  was  a 
married  woman,  residing  with  her  husband,  James  J.  Kelley, 
in  the  city  of  Helena,  county  of  Lewis  and  Clarke,  Montana, 
during  all  the  times  when  the  facts  in  this  case  transpired.  It 
appears  that,  at  the  time  of  her  marriage,  plaintiff  possessed 
the  sum  of  seven  hundred  dollars  in  money,  her  own  individ- 
ual property,  acquired  prior  to  marriage;  that,  soon  after  said 
marriage,  plaintiff  invested  said  money  in  certain  articles  of 
saloon  furniture,  described  in  the  complaint,  all  alleged  to  be 
of  the  value  of  seven  hundred  dollars;  that,  after  the  purchase 
of  said  chattels,  plaintiff  executed  and  duly  acknowl^ged,  in 
the  manner  required  by  the  laws  of  this  state,  an  instrument 
intended  to  be  a  chattel  mortgage  on  said  furniture,  which  in- 
strument was  filed  for  record  in  the  office  of  the  county  clerk 
and  recorder  of  Lewis  and  Clarke  county,  where  said  property 
was  situate;  that  said  chattels  were  used  as  the  furniture  of  a 
place  in  said  city,  where  plaintiff  carried  on,  in  her  own  name, 
the  business  of  selling,  at  retail,  liquors,  cigars,  and  other 
goods  usually  sold  in  a  saloon;  that  plaintiff's  husband  acted 
as  her  agent  in  carrying  on  said  business  in  plaintiff's  name; 
that,  while  plaintiff  so  owned  and  used  said  furniture,  the  same 
was  seized  and  sold  by  appellant,  acting  as  sheriff  of  said  oounty. 
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under  ezeculion  issued  against  plaintiff's  husband,  to  enforce  a 
judgment  obtained  against  him  on  his  indebtedness,  contracted 
and  owing  prior  to  his  marriage  with  plaintiff;  whereupon 
plaintiff  instituted  this  action  to  recover  the  value  of  said  prop- 
erty as  damage  for  the  alleged  wrongful  seizure  and  conversion 
thereof,  alleging  the  same  to  be  her  sole  and  separate  property. 
Defendant,  by  answer,  denied  the  allegation  of  plaintiff's  com- 
plaint, to  the  effect  that  she  was  the  owner  of  said  chattels,  in 
her  sole  and  separate  right,  or  was  entitled  to  the  possession 
thereof,  when  defendant  seized  the  same;  and  defendant  set  up 
the  seizure,  under  execution  issued  upon  said  judgment,  against 
James  J.  Kelley,  in  justification  of  the  taking  of  said  property. 
The  trial  resulted  in  judgment  for  the  plaintiff  in  the  sum  of 
five  hundred  and  fifty  dollars,  and  costs  of  suit,  for  which  de- 
fendant prosecutes  this  appeal. 

The  contention  of  appellant  is  that,  admitting  the  facts  to 
be  as  epitomized  above  in  reference  to  said  property,  plaintiff 
is  not  entitled  in  law  to  recover  damages  for  the  seizure  thereof 
by  appellant,  in  satisfaction  of  the  execution  against  plaintiff's 
husband.  If  respondent's  claims  upon  the  property  in  con- 
troversy were  to  be  determined  entirely  by  an  application  of 
the  principles  of  the  common  law  in  relation  to  the  rights  and 
disabilities  of  married  women  on  the  subject  of  holding  prop- 
erty, appellant  would  doubtless  prevail  in  his  contention  that 
said  property  was  subject  to  seizure  and  sale  to  satisfy  the  lia- 
bility of  plaintiff's  husband.  But  there  are  statutes  in  this 
state,  existing  when  these  facts  arose,  which  modify  the  rules 
of  the  common  law  in  this  respect;  and  this  case,  we  appre- 
hend, must  be  determined  by  a  consideration  and  application 
of  those  statutes.  An  act  of  January  12,  1872,  now  consti- 
tuting section  1432  of  the  Compiled  Statutes,  provides  ^'that 
the  property  owned  by  any  married  woman  before  her  marriage, 
and  that  which  she  may  acquire  afler  her  marriage,  by  descent, 
gift,  grant,  devise,  or  otherwise,  and  the  increase,  use  and  prof- 
its thereof,  shall  be  exempt  from  all  debts  and  liabilities  of  the 
husband,  unless  for  necessary  articles  procured  for  the  use  and 
benefit  of  herself  and  her  children  under  the  age  of  eighteea 
years;  provided,  however,  that  the  provisions  of  this  chapter 
shall  extend  only  to  such  property  as  shall  be  mentioned  in  a 
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list  of  the  property  of  such  married  woman  as  is  on  record  in 
the  office  of  the  register  of  deeds  of  the  county  in  which  such 
married  woman  resides/'  In  1874  another  statute  was  enacted 
by  the  I^islature^  authorizing  any  married  won^n  residing  in 
this  state  to  engage  in  and  carry  on  business,  as  sole  trader, 
in  her  own  name,  and  on  her  own  account;  and  providing  that 
neither  her  property  embarked  in  such  business,  nor  the  pro- 
ceeds thereof,  shall  be  subject  to  her  husband's  debts.  By  that 
statute  the  married  woman  intending  to  become  such  sole 
trader  was  required  to  make  and  acknowledge  before  any  per- 
son authorized  to  take  acknowledgment  of  deeds  in  Montana, 
and  record  in  the  office  of  the  county  clerk  and  recorder  of  the 
county  wherein  the  business  was  to  be  transacted,  her  declara- 
tion, describing  the  proposed  business,  and  setting  forth  her  in- 
tention to  engage  therein  as  sole  trader.  (See  Sess.  Laws, 
1874,  p.  93;  also  same  statute  in  sections  1433-38,  div.  6, 
Comp.  Stats.)  This  statute  has  been  superseded  by  another 
of  similar  effect,  but  providing  a  different  manner  of  procuring 
for  record  the  declaration  as  sole  trader.  (Sess.  Laws,  1891, 
p.  263.)  These  statutes  as  to  married  women  becoming  sole 
traders  are  referred  to  as  showing  the  course  of  legislation  in 
this  jurisdiction  respecting  the  property  rights  of  married 
women;  but  it  is  not  contended  by  either  party  that  the  stat- 
ute in  reference  to  married  women  becoming  sole  traders  has 
any  particular  bearing  upon  this  case.  It  was  asserted  on  the 
argument  that  certain  of  plaintiff  ^s  merchandise,  connected  with 
said  business,  was  seized  along  with  the  furniture;  but  plain- 
tiff does  not  contend  that  she  could  hold  the  merchandise,  be- 
cause she  had  not  complied  with  the  statute  as  to  sole  traders. 
She  insists,  however,  that  the  property  under  consideration  in 
this  suit  was  not  in  trade,  nor  in  market  for  sale,  but  was  sim- 
ply chattels  belonging  to  her,  and  in  her  personal  use.  The 
next  statute  relative  to  the  rights  of  married  women  in  Mon- 
tana, which  should  be  considered  in  determining  this  case,  be- 
came a  law  in  1887,  and  reads  as  follows:  ''That  from  and 
after  the  passage  of  this  act,  women  shall  retain  the  same  legal 
existence  and  legal  personality  after  marriage  as  before  mar- 
riage, and  shall  receive  the  same  protection  of  all  her  rights  as 
a  woman  which  her  husband  does  as  a  man;  and,  for  any  iu- 
yoL.xm.-i2 
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jury  sustained  to  her  reputation,  person,  property,  character, 
or  any  natural  right,  she  shall  have  the  same  right  to  appeal 
in  her  own  name  alone  to  the  courts  of  law  or  equity  for  re- 
dress and  protection  that  her  husband  has  to  appeal  in  his  own 
name  alone."     (Comp.  Stats.,  div.  5,  §  1439.) 

Plaintiff  relies  upon  the  provisions  of  the  statute  first  and 
the  last  above  quoted  as  sufficient  to  support  her  reoovery  upon 
the  facts  shown  in  this  case.  It  is  contended  on  her  behalf 
that  section  1432  was  sufficiently  complied  with  by  filing  in  the 
office  of  the  register  of  deeds  of  the  proper  county  the  instru- 
ment intended  as  a  chattel  mortgage  on  the  property  in  question, 
and  containing  a  complete  list  and  description  thereof  executed 
by  plaintiff  to  Weber  &  Meile  Co.,  of  Chicago,  Illinois.  The 
provisions  of  tliat  section  do  not  require  any  particular  form  of 
such  list,  nor  that  it  shall  be  placed  on  record  in  any  special 
way.  Chattel  mortgages  filed  and  entered  in  the  proper  in- 
dexes, as  required  by  the  statutes  of  this  state,  are  on  record  in 
the  office  of  the  register  of  deeds,  to  all  intents  and  purposes, 
for  giving  notice  of  the  contents  thereof,  although  not  required 
to  be  transcribed  on  to  the  pages  of  a  book  kept  in  said  office. 
In  that  form  the  instrument  mentioned  containeil  a  list  of  the 
property  in  question,  on  record  in  the  office  of  the  register 
of  deeds  of  the  county  where  plaintiff  resided.  It  does  not 
seem  to  be  an  unwarranted  construction  of  said  statute  to  hold 
that  the  legislature  intended,  as  to  the  list  required  to  appear 
^'on  record"  in  said  office,  that  such  list  might  appear  by  an 
examination  of  any  records  of  said  office,  pertaining  to  prop- 
erty  such  as  deeds,  mortgages,  or  other  conveyances  or  instru- 
ments of  record,  affecting  the  title,  or  showing  apparent 
ownership,  or  interest  in  property,  sufficient  to  put  a  party  in- 
terested upon  notice.  Such  records  are  readily  accessible,  and 
are  usually  consulted  by  those  seeking  information  as  to  the 
ownership  of  property,  so  far  as  disclosed  by  the  public  records 
in  said  office.  If  the  legislature  intended  to  require  that  the 
record  of  a  married  woman's  separate  pro|)erty  should  appear 
in  any  particular  form  or  book  or  instrument  recorded  in  that 
office,  it  seems  reasonable  to  suppose  such  intent  would  be 
manifest  by  an  appropriate  provision  of  said  act,  designating 
the  form  or  record  wherein  such  list  must  appear.     The  most 
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reasonable  conclusion^  we  think,  is  that  the  legislature,  in  view 
of  the  fact  that  persons  investigating  the  records  of  said  oifice 
as  to  the  title  of  property  are  presumed  to  examine  the  various 
instruments  of  record  there  affecting  title  or  showing  apparent 
ownership,  and  take  notice  of  the  contents  thereof,  left  this 
provision  broad  enough  to  include  all  such  records.  This  ap- 
pears to  be  the  view  held  in  Oriswold  v.  Boley,  1  Mont.  556. 
Such  record  only  gives  notice  that  the  property  in  question  is 
ostensibly  held  in  the  name  of  a  married  woman  as  her  own 
property.  It  would  certainly  not  be  conclusive  evidence  of 
ownership.  The  facts  supporting  ownership  or  acquirement 
of  property  through  the  source  mentioned  in  the  statute  must 
exist,  or  the  mere  record  would  be  unavailing.  The  facts  set 
forth  in  this  case  as  to  the  means  whereby  plaintiff  acquired 
this  property  do  not  appear  to  be  disputed. 

Secondly,  plaintiff  relies  upon  the  provisions  of  section  1439 
of  the  statute  to  sustain  her  in  holding  said  property  in  her 
own  individual  right,  free  from  the  liabilities  of  her  husband. 
The  provisions  of  tliat  statute  undoubtedly  absolve  married 
women  from  certain  disabilities  imposed  uj[)on  her  status  by 
the  common  law.     It  appears  to  be  aimed  directly  at  the  fiction 
of  the  common  law,  whereby  the  legal  personality  of  the  wife 
was  regarded  as  merged  by  marriage  in  that  of  her  husband. 
As  one  of  the  logical  corollaries  deduced  therefrom,  it  became 
an  established  principle  of  the  common  law  that  the  wife  could 
not  own  and  hold  in  possession  personal  property  in  her  iu- 
dividaal  and  separate  right;  but  such  property  was  deemed,  in; 
view  of  the  common  law,  to  be  in  possession  of  the  husband, 
and  subject  to  his  dominion,  disposition,  and  liabilities.     Not 
only  so;  the  personal  property  belonging  to  the  wife  of  which 
the  husband  could  obtain  possession  was  deemed  his  property, 
and  subject  to  his  liabilities.     While  these  were  the  prevailing 
rules  of  tlie  common  law  fouuded  upon  the  fiction  that  the 
wife's  legal  personality  was  merged  in  that  of  her  husband  by 
marriage,  and  this  doctrine,  with  its  attending  hardships,  was 
constantly  illustrated  in  the  face  of  society  by  practical  ex- 
perience, equity  held  a  different  view.     Equity  regarded  the 
feme  covert  as  an  individual  personage,  capable  of  having  and 
retaining  property  after  marriage,  which  ought  in  justice  to  re- 
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ceive  protection,  for  her  individual  enjoyment;  and,  by  virtue 
of  the  supremacy  of  the  principles  of  equitable  jurisprudence 
over  the  common  law,  equity  found  means  to  protect  sach 
rights  in  many,  if  not  in  all,  cases,  notwithstanding  the  rules 
of  the  common  law.  (Pomeroy's  Equity  Jurisprudence,  §§  53, 
64,  159, 1098;  Bispham's  Principles  of  Equity,  §§  96-115;  2 
Spencers  Equity  Jurisdiction,  503;  aupra^  pp.  474-533,  §  9.) 

The  course  of  legislation  demonstrates  that  the  doctrines  of 
equity  on  this  subject  were  approved  by  common  sentiment. 
Legislation  has  from  time  to  time  swept  away  at  least  some  of 
the  dogmas  of  the  common  law  on  this  subject.  See  digest  of 
statutory  enactments  on  this  subject  in  various  states,  collected 
in  note  to  KirhpaJlrick  v.  Buford,  76  Am.  Dea  366.  The  l^is- 
lature  of  Montana  moved  in  this  direction  by  declaring  that 
''women  shall  retain  the  same  legal  existence  and  legal  person- 
ality after  marriage  as  before  marriage,  and  shall  receive  the 
same  protection  of  all  her  rights  as  a  woman  which  her  hus- 
band does  as  a  man ;  and,  for  any  injury  sustained  to  her  repu- 
tation, person,  property,  character,  or  any  natural  right,  she 
shall  have  the  same  right  to  appeal  in  her  own  name  alone  to 
the  courts  of  law  or  equity  for  redress  and  protection  that  her 
husband  has  to  appeal  in  his  own  name  alone.''  (Comp.  Stats., 
div.  5,  §  1439.) 

This  is  a  comprehensive  provision,  and  commands  the 
courts  in  this  jurisdiction,  where  a  united  jurisprudence 
of  equity  and  law  is  administered,  to  disregard  the  ancient 
doctrine  of  the  common  law  on  the  question  under  con- 
sideration as  a  dead  dogma,  and  enforce  and  protect  the 
rights  of  married  women' unhampered  thereby;  and  we  think 
the  effect  of  this  statute  would  be  to  so  modify  the  prior  act  of 
1872,  above  quoted,  as  to  enable  a  married  woman  to  hold  her 
individual  separate  property  as  against  her  husband's  creditors 
without  having  a  list  tliereof  on  recoixl,  on  showing  the  facta 
necessary  to  establish  her  individual  title  thereto. 

The  judgment  of  the  trial  court  is  therefore  affirmed. 

Affii'med. 
Pemberton,  C.  J.,  and  Db  Witt,  J.,  concur. 
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DURFEE,    Respondent,    v.    GRANITE    MOUNTAIN 
MINING  COMPANY,  Appeixant. 

[Aigned  March  37, 1898.     Decided  U»7 15, 1898.] 

• 

OoBn—JMon  for  ereaiing  nuisance.^Axi  action  for  damages  for  injary  to  land 
oanaed  by  the  contamination  of  a  atream,  by  the  mixture  of  deleterioas  aub- 
■tanoes  therein  which  were  deposited  upon  plaintiffs  land  and  destroyed  theyege- 
tation,  is  not  an  action  for  trespass,  but  for  creating  and  maintaining  a  nuisance, 
and  therefore  in  such  case,  where  a  yerdict  for  one  dollar  is  returned,  it  is  error 
for  the  court  to  tax  the  costs  against  the  defendant  under  the  Act  of  March  14, 
1889  (Laws,  2d  Bess.,  p.  120),  allowing  costs  in  actions  of  trespass  without  re- 
spect to  the  amount  of  damages  recovered,  as  the  case  is  controlled  by  sections 
495  and  498  of  the  Code  of  Ciyil  Procedure,  providing  that  no  costs  shall  be 
allowed  in  an  action  for  the  recovery  of  money  or  damages  when  the  plaintiff 
recovers  less  than  fifty  dollars. 

Appeal  from  Uiird  Judicial  District^  Deer  Lodge  County. 

Action  for  damages  for  creating  a  nuisance.  The  cause  was 
tried  before  McHatton,  J,  Verdict  for  plaintiff  for  one  dol- 
lar^ for  which  with  costs  judgment  was  reudered.  Be  versed 
as  to  costs. 

Forbis  &  Forbis,  and  H.  F.  Ittus,  for  Appellant. 

(Me  &  Whiiehill,  for  Respondent 

Pemberton,  C.  J.  This  action  was  brought  to  recover  dam- 
ages from  appellant^  who  was  defendant  below,  for  the  alleged 
contamination  of  the  waters  of  Fred  Burr  creek,  in  Deer  Lodge 
county,  by  the  mixture  of  deleterious  substances  therein,  as 
well  as  the  placing  of  debris  in  said  creek,  which  respondent 
alleges  flowed  down  said  creek  and  through  his  irrigating 
ditches,  and  came  upon  said  farming  lands,  depositing  sedi- 
ment thereon,  destroying  the  vegetation,  and  rendering  said 
lands  unfit  for  agricultural  purposes,  and  rendering  said  water 
unfit  for  domestic  and  other  purposes.  It  was  further  sought 
to  permanently  enjoin  appellant  from  placing  in  said  stream 
the  injurious  matter  aforesaid.  Defense  was  made  and  trial 
ensued,  resulting  in  special  findings  by  the  jury,  as  follows: 
*'  1.  Does  the  water  flowing  from  Fred  Burr  creek  in  the  ditch 
of  the  plaintifi^  during  the  irrigation  season  contain  chloride  of 
sodium,  or  common  salt,  in  excess  of  what  is  usually  found  in 
water?    If  so,  how  many  grains  per  gallon?    Fifty  grains. 
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2.  Does  the  water  flowing  in  plaiutiff's  ditch  during  the  irri- 
gation season  contain  more  sulphate  of  soda  than  is  usual 
for  water  to  contain?  If  so^  bow  many  grains  per  gallon? 
Twenty  grains.  3.  Does  the  water  flowing  in  the  plaintiff's 
ditch  contain  sulphate  of  zinc  in  sufficient  quantities  t6  be  dele- 
terious to  vegelable  or  animal  life?  No."  The  jury  also 
found  a  general  verdict  for  damages  in  the  sum  of  one  dollari 
which  findings  were  adopted  by  the  court,  and  su])plemented 
by  farther  findings  by  the  court,  as  follows:  "1.  The  court 
adopts  as  its  findings  of  fact  the  verdict  of  the  jury,  and  the 
special  findings  made  by  the  jury  in  this  case;  2.  That  in  the 
year  1889  tlie  defendant  constructed  its  quartz-mill  on  Fred 
Burr  creek,  and  commenced  using  the  waters  of  the  said  creek 
for  milling  purposes,  and  ever  since  such  time  has  so  used  said 
waters;  3.  That  the  said  mill,  as  operated  by  the  defendant  at 
the  present  time,  consists  of  one  hundred  stamps,  which  are 
used  for  the  crushing  of  ore,  which  ore  is  reduced  in  connection 
therewith;  4.  That  all  the  tailings  of  defendant  are  cribbed 
in  the  vicinity  of  the  mill,  so  that  the  same  are  not  washed 
down  upon  the  lands  below,  nor  into  the  bed  of  the  creek,  and 
do  not  flow  upon  the  land  of  the  plaintiff,  nor  into  his  ditch; 
5.  That  the  waters  of  Fred  Burr  creek  hold  in  solution  small 
quantities  of  sodium,  or  common  salt,  and  sulphate  of  sodium, 
or  Glauber's  salt;  that  the  same  are  in  such  quantities  as  not 
to  be  injurious  to  vegetable  or  animal  life  to  any  appreciable 
extent,  and  that  the  same  are  not  poisonous;  6.  But  that,  by 
reason  of  the  said  salts  held  in  solution,  the  lauds  of  the  plain- 
tiff are  not  made  unfit  for  cultivation  or  hay-farming  to  any 
appreciable  extent,  and  that  the  value  of  the  land  of  the 
plaintiff  is  not  destroyed  or  depreciated  on  account  thereof.'' 
Thereon  judgment  was  pronounced  in  favor  of  plaintiff,  to  the 
effect  that  he  have  and  recover  from  defendant  the  sum  of  one 
dollar  damages,  together  with  two  hundred  and  forty-five  dol- 
lars costs.  Thereuj>on  defendant  appealed  from  the  part  of 
the  judgment  assessing  the  costs  against  it. 

The  contention  involves  the  consideration  of  the  following 
provisions  of  the  statute:  Section  495  of  the  Code  of  Civil 
Procedure  (page  192)  reads  as  follows:  "Costs  may  be  allowed, 
of  course,  to  the  plaintiff  upon  a  judgment  in  his  favor  in  the 
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district  court  in  the  following  cases:  1.  In  an  action  to  recover 
real  property.  2.  Id  an  action  to  recover  the  possession  of  per- 
sonal property  when  the  value  of  the  property  amounts  to  fifty 
dollars  or  over^  such  value  shall  be  determined  by  the  jury, 
courty  or  referee  by  whom  the  action  is  tried.  3.  In  an  action 
for  the  recovery  of  money  or  damages  when  the  plaintiflF  re- 
covers fifty  dollars  or  over.  4.  In  special  proceedings  iu  the 
nature  of  an  action.'' 

Sec.  498:  "  In  other  actions  than  those  mentioned  in  section 
495  of  this  act,  costs  may  be  allowed  or  not,  and,  if  allowed, 
may  be  apportioned  between  the  parties  on  the  same  or  ad« 
verse  sides,  in  the  discretion  of  the  court;  but  no  costs  shall 
be  allowed  in  an  action  begun  in  the  district  court  for  the 
recovery  of  money  or  damages  when  the  plaintiff  recovers 
less  than  fifty  dollars,  or  in  any  action  begun  in  the  same 
court  to  recover  possession  of  personal  property  when  the  value 
of  the  property  b  less  than  fifty  dollars.'' 

In  1889  the  legislature  passed  an  act,  of  which  sec* 
lion  one  reads  as  follows:  '^  Section  1.  Costs  shall  be  awarded 
by  the  district  court  to  the  plaintiff  in  an  action  to  recover 
damages  for  trespass  upon  real  property  brought  in  that  court, 
without  respect  to  the  amount  of  damages  recovered."  From 
a  view  of  these  statutes,  it  appears  plainly  that  this  case  must 
be  classified  as  an  action  '4o  recover  damages  for  trespass  upon 
real  property,"  in  order  to  warrant  the  taxation  of  the  costs 
involved  against  defendant. 

The  only  question  involved  is  as  to  the  right  of  the  court 
below  to  tax  the  costs  against  ap))el]ant  and  render  judgment 
therefor.  The  determination  of  this  question  imposes  the  duty 
npon  this  court  to  decide  whether  this  is  a  case  for  creating 
and  maintaining  a  nuisance,  or  for  trespass.  In  Wood  on 
Nuisances,  2d  ed.,  §  13,  ''nuisance"  is  thus  defined:  ''Nui- 
sances arise,  as  has  been  heretofore  stated,  from  a  misuse  of 
property,  real  or  personal,  or  from  a  person's  own  improper 
conduct.  But  the  idea  of  a  nuisance,  generally,  is  associated 
with,  and  more  commonly  arises  from,  the  wrongful  use  of 
real  property.  It  is  only  in  special  and  infrequent  instances 
that  it  arises  otherwise,  which  will  be  referred  to  and  fully 
explained  infra.    They  are  always   injuries   that   result  as 
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a  coQsequenoe  of  an  act  done  outside  of  the  property  injured, 
and  are  the  indirect  and  remote  effects  of  an  act,  rather  than  a 
direct  and  immediate  consequence.  It  is  a  species  of  invasion 
of  another's  property  by  agencies  operating  entirely  outside  of 
the  property  itself,  and  imperceptible  and  invisiblei  except  in 
the  results  produced,  which  are  often  even  themselves  not  visi- 
ble, and  whose  presence  at  times  is  only  appreciable  by  one  of 
the  senses,  and  that,  generally,  not  by  the  sense  of  seeing/'  In 
the  same  section,  'Hrespass''  is  defined  as  follows:  "A  trespass 
is  a  direct  and  forcible  invasion  of  one's  property,  producing  a 
direct  and  immediate  result,  and  consisting  usually  of  a  single 
act."  In  1  Addison  on  Torts,  §  217,  and  note  thereto,  con- 
taining citations  to  numerous  authorities,  the  elemeuts  distin- 
guishiug  trespass  from  nuisances  are  fully  stated  and  discussed. 
It  cannot  be  pretended  that  the  findings  of  fact  by  the  jury  or 
court  in  this  case  show  ^'a  direct  and  forcible  invasion,"  or 
any  invasion,  of  respondent's  property  by  appellant  What- 
ever wrong  or  injury  respondent  has  sustained  has  been  the 
result  of  the  wrongful  use  by  the  appellant  of  its  own  property, 
and  falls  withiu  that  s|)ecies  of  injuries  contained  in  the  defi- 
nition of  nuisances,  as  quoted  above.  From  a  consideration  of 
the  findings  of  fact  in  this  case,  and  the  authorities,  we  are  of 
the  opinion  that  this  is  an  action  for  damages  for  creating  a  nui- 
sance, and  not  for  the  commission  of  a  trespass  upon  the  real 
property  of  the  respondent.  And  so  holding,  we  are  of  the 
opinion  that  that  part  of  the  judgment  of  the  court  below  re- 
quiring the  appellant  to  pay  the  costs  of  suit  was  error.  That 
part  of  the  judgment  taxing  the  costs  to  appellant  is  reversed. 

Habwood  and  Db  Witt,  JJ.,  concur. 

Beversed  in  part. 


PALMER,   Respondent,  v.  McMASTER,  AppelIxA^nt. 

[Argued  Jane  21, 1892.     Dedded  May  15, 1898.] 

BvuMGm—AffldavU  for  publioaiUm--^udgment»^kxx  afBdayit  on  wbioh  an  order 
of  pablication  of  snmmons  is  made,  whioh  merely  aiates  that  the  defendant 
has  departed  from  the  Btate  and  cannot  be  found  therein,  without  stating  that 
due  or  any  diligence  had  been  used  to  ascertain  his  whereabouts*  or  that  any 
effort  had  been  made  to  obtain  personal  senrice,  and  no  reason  is  giyen  for  not 
stating  his  resideace,  is  insufficient  to  authorize  the  issuance  of  the  order,  and 
a  judgment  taken  in  such  case  is  void. 
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Bua—8amf,—lt  is  sot  BoflScient  to  state,  in  an  affidavit  for  the  pablieation  of  a 
sammons,  that  the  defendant  has  departed  from  the  state,  or  cannot  after  duo 
diiigenoe  be  fonnd  within  the  state,  following  the  language  of  the  statute,  but 
the  probatory  facts  constituting  the  diligence  of  the  plaintiff  to  find  the  de. 
fendant  should  be  stated  in  order  to  enable  the  court  to  Judicially  determine 
the  ultimate  fact  that  due  diligence  was  exercised. 

Appeal  from  Tldrd  Judicial  District,  Deer  Lodge  County. 

Cooversioo.  Judgment  was  rendered  for  the  plaintiff  be- 
low by  DuRFEE,  J.     Afl&rmed. 

Brantley  &  Schamikow,  and  W.  H.  Trippett,  for  Ap|)ellant. 

The  objection  to  the  judgment  was  wholly  as  to  the  suffi- 
ciency of  the  affidavit  for  publication  of  summons.  If  the 
affidavit  is  good,  assuming  that  it  can  be  considered  on  a  col- 
lateral attack^  then  there  is  a^good  judgment;  if  bad,  then  an 
invalid  judgment.  The  objection  which  the  lower  court  fonnd 
to  this  affidavit  was  that  it  did  not  state  where  the  residence 
of  defendant  was,  or,  in  lieu  thereof,  that  his  residence  was 
unknown ;  citing  Ligare  v.  California  8.  R.  R.  Co,y  76  Cal. 
610,  and  Ricketson  v.  Ric/iardson,  26  Cal.  153.  In  both  these 
cases  there  was  a  direct  and  not  a  collateral  attack  upon  the 
judgment.-  The  affidavit  was  drawn  under  the  Act  of  1883. 
That  act  in  its  language  is  quite  different  from  the  statute  of 
California  and  from  our  statute  of  1879.  The  first  section  of 
the  statute  of  1883,  after  stating  the  causes  for  publication^ 
reads,  ''and  an  affidavit  stating  any  of  these  facts  is  filed  with 
the  court/'  etc.,  then  publication  shall  be  made.  That  is  to 
say,  if  any  of  these  facts  are  stated  it  will  be  sufficient,  adding 
the  other  matter  required  by  that  section.  In  other  words, 
everything  required  to  be  stated  in  the  affidavit  is  prescribed 
in  the  first  section  of  the  Act  of  1883,  and  there  is  nothing  by 
construction  required  by  the  second  section.  ^  There  being, 
therefore,  no  express  or  constructive  requirement  under  the 
statute  of  1883  that  the  residence  of  the  defendant  should  be 
stated,  or  that  the  residence  was  unknown,  the  affidavit  is  suf- 
ficient upon  that  point.  The  affidavit  is  certainly  good  as  to 
any  other  objection.  The  statement  that  the  defendant  is  a 
nonresident  of  the  territory,  or  has  departed  from  the  terri- 
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toiy,  is  a  fact  in  itself,  without  any  further  evidential  fact. 
{Andei'Bon  v.  Go/,  72  Cal.  65;  1  Am.  St.  Rep.  34;  Furnish  v. 
Muilan,  76  Cal.  646.)  Tlie  affidavit  for  publication  is  no  part 
of  the  judgment-roll.  True,  in  the  case  of  Alderaon  v.  Mar^ 
shaU,  7  Mont.  288,  a  collateral  attaclc  was  allowed  to  be  made 
upon  a  judgment  of  this  kind,  but  there  the  court  seems  to 
have  assumed  that  the  affidavit  was  a  part  of  the  judgment- 
roll.  In  assuming  that  the  affidavit  was  a  part  of  the  judg- 
ment-roll and  allowing  the  judgment  to  be  collaterally  attacked 
on  account  of  a  defective  affidavit,  the  decision  in  Alderson  v. 
Marshall  is  squarely  in  conflict  with  the  followiug  cases :  Sharp 
v.  Daughney,  33  Cal.  505;  Halm  v.  Kdly,  34  Cal.  391;  94 
Am.  Dec  742;  Quivey  v.  Pcyrter,  37  Cal.  '458;  McCavJUy  v. 
FvUm,  44  Cal.  356,  and  In  re  Neumian,  75  Cal.  213;  7  Am. 
St.  Rep.  146. 

Cole  &  WliUehill,  for  Respondent 

The  authorities  are  abundant  on  the  proposition  tliat  a  judg- 
ment is  void  when  founded  upon  an  insufficient  affidavit  and  it 
has  been  so  decided  in  this  state.  (Alderaon  v.  Marshall,  7  Mont. 
288 ;  Palmer  v.  McMaster,  8  Mont.  186.)  It  is  the  law  of  this 
case,  even  if  the  court  should  now  hold  it  wrong  in  principle. 
The  affidavit  of  publication  is  bad  under  all  the  authorities,  and 
an  affidavit  of  that  kind  cannot  support  an  order,  and  if  that  be 
so  the  judgment  is  void.  The  bald  statement  that  the  defend- 
ant has  de|)arted  is  not  enough.  It  must  be  shown  that  he 
has  not  only  departed,  but  has  gone  to  some  other  jurisdiction, 
or  that  from  inquiry  his  whereabouts  cannot  be  ascertained. 
Even  in  the  case  of  a  nonresident  it  is  not  sufficient  to  say 
that  defendant  is  not  a  resident  of  the  state,  but  his  present 
residence  must  be  stated,  or  some  satisfactory  reason  for  not 
stating  that  fact  must  be  given.  There  is  not  an  authority  in 
all  the  books* that  holds  that  merely  stating  nonresidence  is 
sufficient.  The  cases  cited  by  counsel,  Anderson  v.  Oof,  72 
Cal.  65,  1  Am.  St.  Rep.  34,  and  Furnish  v.  MuUan,  76  Cal. 
646,  do  not  decide  that ''  the  statement  in  the  affidavit  that  the 
defendant  is  a  nonresident  of  the  territory  is  sufficient'^;  on 
the  contrary,  in  the  words  of  the  judge  who  wrote  the  opinion 
in  the  first  case,  these  cases  both  hold  that ''  where  a  defendant 
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is  shown  to  be  a  resident  of  another  state,  and  his  place  of  resi- 
dence is  known,  it  is  not  necessary  to  show  diligence  in  finding 
him/'  etc.  That  is  the  correct  rule  and  is  the  law  of  Montana. 
{Alderscm  v.  MaiJuiU,  7  Mont.  288;  Fwbea  v.  Hyde,  31  Cal. 
342;  Galpin  v.  Page,  19  Wall.  350;  3  Saw.  93;  JV^v.  Pen-- 
noyer,  3  Saw.  274:  MeDonaid  v.  Cooper,  32  Fed.  Rep.  745; 
McCrcuAen  v.  Flanagan,  127  N.  Y.  493;  24  Am.  St.  Rep. 
481;  BtxUy  v.  Seamen,  30  Cal.  610;  1  Black  on  Judgments, 
§§  232,  281;  IMe  v.  Carrie,  5  Nev.  90;  Belcher  v.  Chambets, 
53  Cal.  635.) 

Pembebton,  C.  J. — This  case  has  been  several  times  before 
this  court  on  appeal  (8  Mont.  186,  and  10  Mont  390),  and  the 
errors  assigned  in  the  record  on  this  appeal  have  nearly  or 
quite  all  been  passed  upon  in  the  former  appeals  of  the  case. 
It  is  a  case  for  damages  for  the  conversion  of  certain  personal 
property,  described  in  the  complaint  of  respondent,  who  was 
plaintiff  in  the  court  below.     The  appellant,  the  defendant 
below,  was,  at  the  time  of  the  conversion  complained  of,  sher- 
iff of  Deer  Lodge  county,  and,  among  other  defenses  set  up  in 
his  answer,  sought  to  justify  the  seizure  of  the  property  claimed 
to  have  been  converted  under  an  execution  in  his  hands,  issued 
put  of  the  court  below,  upon  a  judgment  rendered  in  said  court 
against  one  William  J.  Palmer,  husband  of  the  respondent 
The  action  against  the  said  William  J.  Palmer  was  commenced 
by  publication  of  summons.     The  affidavit  on  which  the  order 
of  publication  of  summons  was  made  by  the  court  below  is  as 
follows:  James  M.  Bailey,  being  duly  sworn,  says  on  oath 
he  is   the  plaintiff  above  named.     That   the  above-entitled 
cause  has  been  begun,  and  summons  has  been  issued  thereon, 
and  18  now  pending  in  said  court.     That  said  defendant  has 
departed  from  this  territory,  and  cannot  be  found  therein. 
That  plaintiff  has  a  good  and  subsisting  cause  of  action  against 
the  defendant  in  this:   that  said  defendant  is  indebted  to  plain- 
tiff as  follows:  That  on  the  10th  day  of  March,  1880,  defendant 
executed  to  plaintiff  and  one  Hartwell  his  promissory  note  for 
$113,  payable  six  months  from  date,  with  1^  per  cent  per 
month  interest,  which  defendant  has  failed  to  pay,  and  said 
note  was  assigned  to  plaintiff.     And  for  second  cause  of  action 
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Baid  plaintifT  sold  to  defendant  in  May,  1883,  8,265  pounds  of 
oats,  which  defendant  agreed  to  pay  plaintiff  therefor  the  sum 
of  three  cents  per  pound — $247.95.  And  plaintiff  sold  to 
defendant  two  horses,  of  the  value  of  $200,  which  defendant 
agreed  to  pay  plaintiff;  all  of  which  more  fully  appears  by 
plaintiff's  complaint  on  file  in  said  cause.  James  M.  Bailey.'' 
.  The  suit  of  James  M.  Bailey  versus  William  J.  Palmer  was 
prosecuted  to  judgment.  In  the  trial  of  the  case  at  bar  below, 
the  appellant  offered  in  evidence,  in  justificatiou  of  his  seizure 
of  the  property  converted,  the  judgment  in  the  case  of  Bailey 
V.  Palmer.  The  court  excluded  the  evidence  on  the  ground 
that  the  affidavit  for  an  order  of  publication  of  summons, 
quoted  above,  was  not  sufficient  to  authorize  or  support  such 
order  of  publication,  and  that  the  judgment  rendered  thereon 
in  favor  of  Bailey  was  void.  This  ruling  of  the  court  is  the 
principal  error  assigned  in  this  ease. 

This  court  held  in  Palnier  v.  McMaster^  8  Mont.  186,  and 
Aldersoix  v.  Marshall^  7  Mont.  288,  that  a  proper  and  sufficient 
affidavit  for  an  order  of  publication  in  cases  of  constructive 
service  of  summons  is  a  prerequisite  to  a  valid  judgment.  The 
question  before  this  court  is  as  to  the  sufficiency  of  this  affi- 
davit. It  is  the  settled  doctrine  ^'  that  the  statutory  provisions 
for  acquiring  jurisdiction  of  a  defendant  by  the  publication  of 
the  summons  in  the  stead  of  a  personal  service  must  be  strictly 
and  exactly''  complied  with  by  stating  in  the  affidavit  for  the 
order  of  publication  the  probatory  facts  by  which  the  ultimate 
facts  which  the  statute  calls  for  are  shown.  (1  Black  on  Judg* 
ments,  §  232.) 

In  Riohetson  v.  Richardson^  26  Cal.  149,  the  court 
says:  ^^An  affidavit  which  merely  repeats  the  language 
or  substance  of  the  statute  is  not  sufficient.  Unavoidably,  the 
statute  cannot  go  into  details,  but  is  compelled  to  content  itself 
with  a  statement  of  the  ultimate  facts  which  must  be  made  to 
appear,  leaving  the  detail  to  be  supplied  by  the  affidavit  from 
the  facts  and  circumstances  of  the  particular  case.  Between 
the  statute  and  the  affidavit  there  is  a  relation  which  is  analo- 
gous to  that  existing  between  a  pleading  and  the  evidence  which 
supports  it.  The  ultimate  facts  of  the  statute  must  be  proved, 
so  to  speak,  by  the  affidavit,  by  showing  the  probatory  facta 
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apon  which  each  ultimate  fact  depends.  Tliese  uliimate  facts 
are  conclusions  drawn  from  the  existence  of  other  facts^  to  di»* 
close  which  is  the  special  office  of  the  affidavit.  To  illustrate: 
It  is  not  sufficient  to  state  generally  that  after  due  diligence 
the  defendant  cannot  be  found  within  the  state^  or  that  the 
plaintiff  has  a  good  cause  of  action  against  him^  or  that  he  is  a 
necessary  party;  but  the  facts  constituting  due  dih'gence^  or  the 
fiicts  showing  that  he  is  a  necessary  party,  should  be  stated. 
To  hold  that  a  bald  repetition  of  the  statute  is  sufficient  is  to 
strip  the  court  or  judge  to  whom  the  application  is  made  of  all 
judicial  functions,  and  allow  the  party  himself  to  determine  in 
his  own  way  the  existence  of  jurisdictional  facts — a  practice 
too  dangerous  to  the  rights  of  defendants  to  admit  of  judicial 
toleration.  The  ultimate  facts  stated  in  the  statute  are  to  be 
found,  80  to  speak,  by  the  court  or  judge,  from  the  probatory 
facts  stated  in  the  affidavit,  before  the  order  for  publication  can 
be  legally  entered."  In  Forbes  v.  Hyde,  31  Cal.  342,  Rzcket- 
Mn  V.  Richardson  is  affirmed  in  an  elaborate  opinion  by  Mr. 
Justice  Sawyer. 

In  McOraoken  v.  Flanagan,  127  N.  Y.  493,  24  Am. 
St.  Rep.  481,  this  question  is  elaborately  discussed,  and  au- 
thorities cited.  In  this  case  the  court  says:  ''It  is,  from 
an  examination  of  this  statute,  pretty  evident  that  some  degree 
of  diligence  must  be  exercised  to  find  the  party,  and  what  is  a 
due  degree  depends  upon  circumstances  surrounding  each  case, 
and  that  the  simple  averments  in  the  affidavit  that  the  defend- 
ant is  a  nonresident,  and  cannot  be  found  within  the  state,  are 
not  alone  sufficient  to  support  an  order  for  the  service  of  a 
summons  by  publication.  Those  facts  do  not  imply  that  any 
diligence  has  been  exercised  to  find  and  serve  the  defendant 
personally  with  process.  It  needs  no  argument  to  show  that 
the  averment  in  the  affidavit  that,  the  defendant  cannot  be 
found  in  the  state,  does  not  tend  to  prove  the  exercise  of  due 
diligence  to  find  the  defendant,  for  the  statute  in  question  not 
only  requires  that  it  be  stated  in  the  affidavit  that  the  defend- 
ant cannot  be  found,  but  expressly  requires  the  averment  that 
he  cannot  be  found  after  due  diligence.  Hence,  the  statute 
forbids  that  due  diligence  may  be  implied  from  the  statement 
that  the  defendant  cannot  be  fouud  within  the  state.''     (See 
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also,  Oalpin  v.  Page^  3  Saw.  93;  Braly  v.  Seaman^  30  Cal. 
611;  Bdcher  v.  CluimberSf  53  Cal.  637;  Alderson  v.  Marshall^ 
7  Mont.  288;  Palmer  v.  McMader,  8  Mont.  186.) 

The  affidavit  in  the  case  at  bar  does  not  state  thatdae  or  any 
diligence  had  been  used  to  ascertain  the  whereabouts  of  the  de- 
fendant, or  that  any  effort  had  been  made  to  obtain  personal  serv- 
ice of  summons  upon  him.  His  residence  is  not  stated,  or  any 
reason  given  for  not  stating  it.  There  is  not  a  probatory  fact 
stated  in  the  affidavit.  It  is  an  attempt  to  state  the  words  of  the 
statute,  without  stating  any  probatory  facts  that  would  enable 
the  court  to  judicially  determine  whether  or  not  it  was  suffi- 
cient to  authorize  the  issuance  of  the  order  for  publication  of 
summons.  In  view  of  the  authorities  quoted  and  cited  above, 
we  are  of  the  opinion  that  the  affidavit  in  question  was  insuffi- 
cient in  law  to  support  an  order  of  publication  of  summons, 
and  that  the  judgment  of  Bailey  v.  Palmer  was  consequently 
null  and  void,  and  was  properly  excluded  as  evidence  in  this 
case  by  the  court  below.  The  judgment  of  the  court  below  is 
affirmed. 

Affirmed^ 

Habwood,  J.,  concurs.  Ds  Wrrr,  J.,  having  been  of 
counsel,  did  not  sit. 


LEGGAT,  Respondent,  r.  LEGGAT,  Appellant. 

[Argued  Fbbrnaiy  17, 1893.    Decided,  May  16, 1893. J 

JuBOBS— CAoflm^tf.^In  an  equity  ease  where  the  findings  of  the  Jury  are  adyiiory, 
error,  if  any,  in  not  suatainiDg  a  challenge  to  a  Juror,  ia  immaterial  where  the 
findingB  were  adopted  and  are  not  attacked  on  appeaL 

Lm  FvxDKKB—NotiOB  of,  VDhen  admiMi&I«.— A  noUoe  of  lit  pendent  filed  on  the 
commencement  of  an  action  to  compel  the  recouTeyance  of  land  ia  admissible 
on  the  trial  for  the  purpose  of  framing  a  decree  should  the  plaintiif  prevaiL 

Fkaud  m  Pbocuring  Cohtxtahgb  or  Laxd— JEbutonoe.-— In  an  action  to  compel 
a  reconyeyance  of  land,  alleged  to  haye  been  procured  through  fraud,  testi- 
mony to  the  elfect  that  defendant,  who  was  the  attorney  in  fact  of  plaintiif  and 
in  a  fiduciary  relation  to  her,  could  have  realized  more  for  her  land  by  seUing 
the  lots  separately  than  by  selling  them  all  together,  is  admissible,  particularly 
where  it  was  conceded  that  the  price  paid  by  defendant  was  not  a  fair  or  just 
price. 

Bucx-^fDidmoe.— In  such  action  erldence  tending  to  show  the  yslue  of  the  land 
at  the  time  of  the  trial,  which  was  three  years  after  the  conyeyanoe  to  defend- 
ant, was  properly  excluded. 
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EAsa—EMfffice.—Tn  such  action,  testimony  as  to  the  valne  of  the  land  seyeral 
yean  before  the  transaotion  between  plaintiff  and  defendant,  and  tliftt  it  had 
not  depreciated  is  admissible  upon  the  qaestiou  of  the  value  of  the  land  at  the 
time  of  such  transaction. 

BAKBr-'Aocourding  for  FroJUs^Evidence.^ln  such  action,  where  an  accounting 
for  profits  is  sought,  the  considerations  named  in  certain  deeds  made  by  the 
defendant  after  obtaining  the  property  may  be  properly  read  in  evidence,  for, 
while  the  price  named  in  a  deed  is  not  conclusiye,  it  is  at  lesst  prima  facie  eyi- 
dence  tending  to  show  what  the  consideration  was. 

tAXK^Teslimony  in  iie&iittaJ—IHscretion.— Where  a  certain  portion  of  the  prem- 
ises had  been  mentioned  by  defendant,  it  was  a  matter  of  discretion  with  the 
trial  court  to  permit  plaintiff  to  show  the  value  of  such  premises  in  rebuttal* 
and,  where  no  iojury  results  the  action  of  the  court  will  not  be  held  error. 

Appeal  from  Second  Judicial  District,  Silver  Bow  C&imty. 

Action  to  compel  reconveyance  of  land  and  for  an  account- 
ing for  profits.  The  cause  was  tried  before  McHatton,  J, 
PlaintifiP  had  judgment  below.     Affirmed. 

Statement  of  facts,  prepared  by  the  judge  delivering  the 
opinion. 

This  action  was  brought  by  plaintiff  to  compel  the  recon- 
veyance of  real  estate  from  defendant  to  her,  alleged  to  have 
been  obtained  from  plaintiff  by  fraud,  also  for  an  accounting 
for  profits  realized  by  defendant  in  sales  of  portions  of  the  prem- 
ises.    The  plaintiff  alleges  in  her  complaint  that  she  is  a  resi- 
dent of  the  state  of  Missouri;  that  prior  to  March  19,  1888, 
sbe  was  the  owner  of  an  undivided  one-third  of  the  Leggat  ft 
Foster  addition  to  the  city  of  Butte,  Silver  Bow  county,  Mont.; 
that  on  December  15,  1887,  she  executed  to  defendant  her 
power  of  attorney,  constituting  defendant  her  attorney  to  man- 
age and  sell  plaintiff's  property  in  Silver  Bow  county,  Mon- 
tana; that  defendant  accepted  said  trust,  and   acted  as  her 
attorney  until  her  revocation  of  that  power  December  27, 1888; 
that  defendant  is  the  brother-in-law  of  the  plaintiff — brother 
of  her  deceased  husband — ^and  that  she  placed  confidence  in 
hiB  friendship,  integrity,  and  honor;  that  on  March  19,  1888, 
tb«  defendant  fraudulently  procured  from  plaintiff  a  deed  of 
said  one-third  of  the  Leggat  &  Foster  addition.     The  com- 
plaint sets  up  in  detail  the  acts  which  plaintiff  claims  were 
fraudulent.     Among  those  acts  it  is  alleged  that  defendant 
ftel^raphed  to  James  G.  Butler,  of  St.  Louis,  who  is  a  friend 
of  the  plaintiff,  as  follows:  "  Will  Frank  [meaning  plaiutiti] 
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take  two  thousand  dollars  for  his  [meauiug  her]  interest  in 
the  Leggat  &  Foster  addition?  [Signed]  R.  D.  Leggat" 
Plaintiff  caused  an  answer  to  be  telegi-aphed:  "Yes,  if  you 
advise  it;  otherwise,  no."  This  was  on  the  6th  and  7th  of 
March,  1888.  The  consideration  is  alleged  to  be  grossly 
inadequate.  It  is  alleged  that  about  this  time  the  defendant, 
being  attorney  in  fact  of  plaintiff,  was  offered  by  another  per- 
son $3,000  for  her  said  one-third  of  the  property.  It  is  also 
alleged  that  just  about  the  same  time  another  one-third  was 
actually  sold  for  $3,000,  and  that  defendant  knew  this  fact, 
and  did  not  communicate  it  to  plaintiff;  also  that  defendant 
knew  the  value  of  the  property,  and  concealed  the  same  from 
plaintiff;  that  by  reason  of  defendant's  false  representations 
and  advice,  which  plaintiff  believed  and  relied  upon,  and  on 
account  of  the  cuncealment  of  facts,  plaintiff  executed  and  de- 
livered to  defendant  a  deed  of  the  one-third  interest  for  $2,000. 
It  is  further  alleged  that  since  defendant  received  the  deed  he 
has  received  as  his  share  from  the  sale  of  lots  the  sum  of  $2,390, 
and  that  many  more  lots  remain  unsold. 

Plaintiff  tendered — and  made  good  in  court  her  tender — the 
original  consideration,  with  interest  and  the  cost  of  making  a 
deed.  8he  alleges  that  the  one-third  value  of  the  lots  remain- 
ing unsold  is  five  or  six  thousand  dollars.  She  demands  a 
reconveyance  and  an  accounting.  An  answer  was  filed,  which 
denied  all  the  alleged  equities  of  plaintiff.  The  case  was  tried 
by  the  court,  with  a  jury.  No  special  verdict  was  found,  but 
elaborate  special  findings  were  made  by  the  jury.  In  view  of 
the  alleged  errors  which  are  to  be  considered  in  deciding  the 
case,  it  is  unnecessary  to  recite  these  findings.  It  is  sufiicient 
to  note  that  the  jury  fully  and  completely  found  facts  for  the 
plaintiff  sufficient  to  entitle  her  to  a  judgment.  Neither  the 
sufficiency  of  the  findings,  nor  the  evidence  to  support  them,  is 
now  attacked.  The  court,  upon  motion,  adopted  the  findings 
of  the  jury,  and  rendered  judgment.  A  notice  of  lis  pendent 
had  been  filed  at  the  commencement  of  the  action.  The  judg- 
ment of  the  court  protects  bona  fde  purchasers  from  the  de- 
fendant during  the  period  between  the  giving  of  the  deed  by 
plaintiff  to  defendant  and  the  filing  of  the  notice  of  lis  pendens. 
The  judgment  then  requires  a  reconveyance  to  plaiutitl  of  the 
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lots  remaining  unsold.  It  also  takes  into  account  the  amount 
of  money  tendered  by  plaintiff  to  defendant,  and  renders  judg- 
ment against  defendant  for  the  further  sum  of  $1,400  over  and 
above  the  amount  of  the  tender;  that  is,  plaintiff  was  allowed 
to  withdraw  her  tender,  and  take  judgment  for  $1,400,  the 
sum  of  those  two  amounts  being  what  was  found  due  on  the 
account.  The  defendant  moved  for  a  new  trial,  which  was 
denied,  and  from  that  order,  and  the  judgment,  he  appeals. 
There  were  no  specifications  that  the  findings  were  not  sup- 
ported by  the  evidence,  and  counsel  for  appellant,  upon  the 
argument,  concedes  that  no  attack  is  made  upon  the  findings. 
The  appeal  is  made  solely  upon  alleged  errors  of  law,  which 
are  set  forth  as  they  are  discussed  in  the  opinion  below. 

liobinson  &  Stapldorif  for  Appellant. 

Wm.  SoaUon,  for  Respondent. 

De  Wrrr,  J.  The  appellant  contends  that  his  challenge 
for  cause  to  juror  Heilig  should  have  been  sustained.  But,  if 
this  were  error,  it  is  not  now  material,  because  the  findings 
were  advisory,  and  were  adopted  by  the  court,  and  are  not  now 
attacked. 

Appellant  claims  that  it  was  error  to  allow  the  introduction 
in  evidence  of  the  notice  of  lU  pendens  filed  by  plaintiff.  The 
notice  was  objected  to  as  immaterial  and  irrelevant.  But  we 
are  of  opinion  that,  as  counsel  said  when  offering  the  notice,  it 
was  material  for  the  purpose  of  framing  the  decree  if  judgment 
should,  as  it  did,  go  for  plaintiff.  There  were  many  lots  sold 
by  defendant  between  the  date  of  the  deed  by  plaintiff  to  him 
and  the  date  of  the  commencement  of  this  action. 

The  appellant  also  contends  that  the  court  erred  in  allowing 

witness  Cobban  to  testify  that  more  could  have  been  realized 

by  selling  the  lots  separately  than  by  selling  them  altogether. 

Sut  the  defendant  was  the  attorney  in  fact  of  plaintiff,  and  was 

in  a  fiduciary  relation  to  her.     He  was  under  a  duty  to  do  the 

best  he  could  for  plaintiff.     The  testimony  of  Cobban  simply 

tended  to  the  effect  that  the  trustee  could  have  done  better 

than  he  did  for  his  cedui  que  ii^vsL     We  are  opinion  that  there 

was  no  error  in  admitting  this  testimony.     This  evidence  was 

pointed  at  the  value  of  the  property.     Even  if  such  admission 
Vol,  Xm.— 18 
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shoald  be  considered  error,  it  would  not  be  error  upon  which 
the  case  could  be  reversed^  for  it  is  conceded^  by  virtue  of  the 
facts,  that  appellant  does  not  attack  the  findings  that  the  prop* 
erty  was  of  a  greater  value  than  that  paid  by  appellant  to  re- 
spondent, and  that  the  price  that  he  paid  was  not  a  fair  and 
just  price. 

The  appellant  claims  that  it  was  error  to  exclude  the  follow* 
ing  question  asked  by  him  of  witness  Cobban:  '^Is  it  a  fact 
that  no  money  can  be  borrowed  on  any  of  the  property  in  the 
Leggat  and  Foster  addition  outside  of  what  is  in  the  Bel- 
mont? That  the  banks  won't  loan  a  dollar  on  it,  and  men 
won't  loan  money  on  it,  for  the  reason  that  the  title  is  in  con- 
flict"? This  case  was  tried  on  the  10th  of  July  1891.  The 
defendant  received  his  deed  from  plaintiff  March  19,  1888. 
Therefore  the  question  before  the  court  was  not  the  salable 
value  of  the  property  at  the  time  of  the  trial,  some  two  years 
after  the  time  the  defendant  obtained  the  deed  of  the  property. 
It  is  observed  that  the  question  excluded  was  as  to  the  value 
of  the  property  at  the  time  of  the  trial,  and  that  evidence  was 
properly  excluded. 

It  was  also  objected  that  the  testimony  of  J.  H.  Harper  was 
improper,  in  that  he  testified  as  to  the  purchase  of  lots  in  the 
Leggat  and  Foster  addition  in  1881,  and  the  value  of  the  lots. 
But  the  witness  also  testified  that  there  had  been  no  deprecia* 
tion  in  the  value  since  1881.  His  testimony  was  therefore  to 
the  effect  that  the  value  at  the  time  of  the  transaction  between 
plaintiff  and  defendant  was  at  least  as  great  as  it  was  in  1881. 

Charles  F.  Booth,  county  clerk  and  recorder,  was  a  witness. 
He  was  testifying  from  the  county  records  as  to  the  deeds 
made  by  defendant  for  lots  which  he  had  sold  after  he  had 
acquired  the  title,  in  March,  1888.  As  the  witness  testified 
from  the  records  as  to  these  lots  by  their  description  and  dates^ 
he  also  mentioned  the  considerations  named  in  the  deeds.  The 
defendant  objected  to  the  prices  of  the  lots  being  given,  in  that 
the  prices  mentioned  in  the  deeds  were  not  the  measure  of 
damages.  It  is  quite  true  tliat  the  considerations  named  in 
the  deeds  are  not  at  all  conclusive.  But  such  consideration 
was  a  statement  over  the  signature  of  defendant,  and,  we  are 
of  opinion,  was  at  letLBi  prima  facie  evidence,  with  some  slight 


13  Mont]         JosEPHi  V.  Mady  rtc.  Co. 


195 


tendenqr  to  show  what  was  the  consideration.  Whatever 
pHma  fade  tendency  there  was  in  this  testimony  oould  easily 
have  been  rebutted  if  the  facts  were  otherwise. 

Charles  S.  Warren  was  a  witness.  In  rebuttal  he  was  tes- 
tifying in  regard  to  some  lots  in  the  addition  which  had  been 
sold  to  Sargeant.  It  was  not  objected  that  this  testimony  was 
incompetent,  but  that  it  was  not  proper  to  be  given' in  rebuttal. 
But  the  Sargeant  sale  had  been  mentioned  by  defendant,  and 
we  are  of  opinion  that  the  matter  of  allowing  plaintiff  in  rebuttal 
to  introduce  what  Warren  said  as  to  the  value  of  the  premises 
was  a  matter  of  discretion  with  the  lower  court,  and  no  injury 
suggests  itself  as  resulting  from  the  action  of  the  court. 

The  foregoing  are  the  alleged  errors  which  appellant  has 
presented  for  our  consideration.  We  are  of  opinion  that  none 
of  these  points  are  well  taken,  and  that  the  judgment  must 
therefore  be  affirmed. 

Affirmed. 

Pembebton,  C.  J.,  and  Habwood,  J.,  concur. 


JOSEPHI  BT  AL.,  Respondents,  v.  MADY  CLOTHING 
COMPANY,  Appellant. 

[Argued  Febrawy  17, 1898.    Decided,  May  22, 1898.] 

ATtACHMmn-^Affldanil^JbMndmenL^ka  aiBdaTit  for  attaohment  setting  forth 
in  iha  langnage  of  the  itatate  a  fraudulent  dlBposition  by  defendant  of  its 
property  as  ground  for  attachment  before  the  maturity  of  the  debt,  may  be 
amended  on  the  trial  by  letting  out  the  facts  constituting  the  alleged  fraud. 

BriDKBoi—DMlarationf.— Where  a  large  indebtedness  by  a  defendant  company 
to  one  of  its  trustees,  existing  after  the  company  had  been  in  business  but  a 
few  months,  is  sought  to  be  proved  ftraudulent,  a  declaration  by  such  trustee 
to  a  third  party  made  at  the  time  the  company  was  incorporated,  that  the  com- 
pany had  started  with  a  dean  balance  sheet,  is  admissible. 

"VvoDiCT^SMfflGienoy.—A  yerdict  in  fayor  of  plaintiff  is  sufficient  without  stating 
the  amount  awarded,  where  the  answer  admitted  the  indebtedness  and  amount 
thereof,  and  the  only  denial  was  that  the  debt  was  not  yet  due. 

Ebtoppkl  bt  JuiMiCERT.— An  estoppel  by  Judgment,  to  be  available  as  a  bar,  must 
be  pleaded. 

Appeal  from  First  Judicial  Distridy  Lewie  and  Clarke  County. 

Action  upon  an  account.  The  cause  was  tried  before  Buck 
and  Hunt,  JJ.,  sitting  concurrently.  PlaintiSs  Lad  judg- 
ment below*     Affirmed. 
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Statemeut  of  the  case  prepared  by  the  judge  delivering  the 
opiuioD. 

The  plaintiffs  brought  this  action  to  recover  judgment  for 
one  thousand  two  hundred  and  eighty-three  dollars  and  fifty 
cents,  oil  account  of  goods  sold  and  delivered  to  defendant,  a 
cor[K)ration.  There  was  an  unexpired  credit  upon  the  account. 
The  plaintiffs  brought  the  action  under  the  following  provision 
of  section  183  of  the  Code  of  Civil  Procedure:  "Actions  may 
be  commenced  and  writs  of  attachment  issued  uiK)n  any  debt 
for  the  payment  of  money  or  specific  property,  before  the  same 
shall  have  become  due,  when  it  shall  appear  by  the  affidavit.'' 
The  section  then  goes  on  to  provide  what  shall  api>ear  by  the 
affidavit,  in  order  that  the  attachment  may  issue.  The  com- 
plaint pleads  the  indebtedness  and  the  unexpired  credit,  and 
then  alleges,  in  sections  3-5,  substantially  as  follows:  That  de- 
fendant is  endeavoring  to,  and  is  about  to,  dispose  of  all  its 
property  subject  to  execution,  for  the  purpose  of  defrauding 
its  creditors;  that  is,  defendant,  by  its  officers,  has  entered  into 
a  collusive  agreement  with  Heinliold  H.  Kleinschmidt  and 
Albert  Kleinschmidt,  whereby  it  is  pretended  that  defendant 
is  indebted  to  said  Kleinschmidts  in  the  sum  of  thirteen  thou- 
sand six  hundred  and  thirteen  dollars  and  tliirty-seven  cents, 
upon  an  alleged  promissory  note  of  defendant  to  said  Klein- 
schmidts, of  the  date  of  October  2,  1890;  that  if  said  note 
were  made,  it  was  without  consideration,  nor  was  said  defend- 
ant at  all  indebted  to  said  Kleinschmidts,  but  the  note  was 
made  for  the  purpose  of  enabling  the  Kleinschmidts  to  attach 
the  property  of  defendant,  and  to  take  the  same  from  the  reach 
of  the  creditors  of  defendant,  and  to  delay  them  in  the  collec- 
tion of  their  debts;  that  in  pursuance  to  such  design,  and  in 
collusion  with  defendant,  said  Kleinschmidts,  on  October  15, 
1890,  procured  an  attachment  against  defendant,  and  levied 
upon  all  its  property.  The  affidavit  upon  attachment  in  the 
case  at  bar,  in  addition  to  the  matter  required  to  be  set  out  in 
an  affidavit  upon  attachment  for  a  debt  due,  contained  the  fol- 
lowing statement:  "  That  the  same  [that  is,  the  indebtedness] 
is  not  yet  due,  but  that  defendant  is  endeavoring  to,  and  is 
about  to,  dispose  of  all  its  property  subject  to  execution  to 
Beinhold  H.  Kleinschmidt  and  Albert  Kleinschmidt,  for  the 
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purpose  of  defrauding  its  creditors^  and  that  the  payment  is 
not  secared  bj  any  mortgage,  lien,  or  pledge  upon  real  or  per- 
sonal property/'  A  trial  by  jury  resulted  in  a  verdict  for 
plaintiffs.  Judgment  was  entered  for  the  amount  claimed. 
Defendant's  motion  for  a  new  trial  was  denied.  From  that 
order  and  the  judgment  defendant  now  appeals.  The  alleged 
errors  relied  upon  are  stated  as  they  are  discussed  in  the  opin- 
ion below. 

Henry  C.  Smith,  and  OuHen,  Sanders  &  Shdton,  for  Appel- 
lant. 

I.  Tlie  court  erred  in  permitting  the  plaiuiiffs  to  amend 
the  affidavit  on  attachment  at  the  triaL  The  debt  was  not  due 
at  the  time  of  the  commencement  of  this  action,  and  the  only 
warrant  for  the  commencement  of  a  suit  at  law  and  the  issu- 
ance of  a  writ  of  attachment  before  the  maturity  of  the  debt  is 
statutory.  (Comp.  Stats.,  §  1 83,  p.  104.)  The  affidavit  is  j  uris- 
dictional.  If  there  is  no  affidavit— and  a  defective  affidavit 
is  the  same  as  no  affidavit — no  action  has  been  commenced. 
There  is  a  marked  distinction  between  the  amendment  of  an 
affidavit  in  attachment,  when  the  debt  is  due  at  the  commence- 
ment of  the  suit,  and  the  amendment  of  the  affidavit,  when  the 
debt  is  not  due.  In  the  first  place,  there  is  a  suit  in  court  of 
which  the  court  can  take  cognizance;  but  in  the  latter  case, 
unless  the  affidavit  required  by  statute  is  first  filed,  there  is  no 
suit  whatever,  and  the  court  could  acquire  no  jurisdiction  by 
subsequent  amendment  if  it  had  none  in  the  first  instance. 
{Emstein  v.  Rothscfiild,  22  Fed.  Bep.  61.)  That  the  original 
affidavit  was  ineffectual  and  void  was  confessed  by  plaintiffs  at 
the  trial  by  the  amendment.  {Railway  Cb.  v.  MeCkirty,  96 
TJ.  S.  267.)  '0)nsequently  the  court  had  no  jurisdiction  of 
the  case,  and  could  not  give  vitality  to  an  action  which  had 
never  been  commenced.  (1  Waples  on  Attachment,  pp.  76-79; 
1  Wade  on  Attachment,  24,  72,  161-63;  Oowan  v.  Hanson, 
65  Wis.  341;  Straughan  v.  Hallwood,  30  W.  Va.  274;  8  Am. 
St.  Rep.  29;  lAvey  v.  WinUm,  30  W.  Va.  554;  Pope  v.  Hiber- 
ma  Ins,  Co.,  24  Ohio  St.  485;  Brown  v.  Oalena  Mining  eto» 
Co.,  32  Kan.  528;  Goodyear  Rubber  Co.  v.  Knapp,  61  Wis. 
103;  Drake  on  Attachment,  sec.  87,  note  and  authorities  cited; 
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LandiB  v.  Marristey,  69  Cal.  83;  RickardB  y.  Brice,  IS  K  Y. 
728;  Sunneman  v.  Qraflon^  10  Met.  464;  MorriMn  v.  Cfciri,  7 
Gush.  213;  WUder  v.  Colby ^  134  Mass.  377;  Jfanton  v.  Qan^ 
non,  7  Bradw.  201.) 

II.  The  plaintifis  having  introduoed  the  jadgment-roll  in 
the  case  of  KleiMchmidt  v.  Mady  CMhing  Co.^  in  which  they 
appeared  as  intervenois,  were  concluded  by  the  judgment  in 
that  case.  It  seems  to  be  apparent  that  when  the  plaintiffi  in 
this  case  intervened  in  the  other  case,  and  permitted  judgment 
to  be  rendered  against  them,  and  took  no  steps  to  appeal  or 
test  the  validity  of  that  judgment  in  any  manner  whatever, 
that  they  were  efiectually  estopped  from  again  litigating  the 
same  questions  in  this  action.  {Rvdolf  v.  MeDonaldf  6  Neb. 
163;  2  Black  on  Judgments,  §§  576,  784;  Oray  v.  Pingry,  17 
Vt  419;  44  Am.  Dec.  346-47;   Wood  v.  Jackson,  8  Wend.  9; 

22  Am.  Deo.  603;  Isaacs  v.  Clark,  12  Vt.  692;  36  Am.  Dec 
372;  Gumbd  v.  PUkin,  113  U.  S.  546;  Richardson  v.  Watson, 

23  Mo.  34;  Ridiardson  v.  Jones,  16  Mo.  177;  SlidUm  v.  Broum, 
22  La.  Ann.  162;  Markham  v.  (yOonner,  23  La.  Ann.  688.) 

III.  The  court  erred  in  overruling  defendant's  objection 
to  the  testimony  of  the  witness  Gaines,  in  relation  to  his  con- 
versation with  Kleinschmidt,  for  the  reason  that  Kleinscfamidt 
not  being  a  party  to  this  suit,  his  declarations  would  be  inad- 
missible against  any  one  except  himself. 

ly.  The  verdict  did  not  comply  with  the  statute,  and 
would  not  support  the  judgment  entered  thereon.  (Comp. 
State.,  S§  276,  302,  pp.  129, 138.) 

H.  Q.  MelnUre,  McConndl,  Qayberg  &  Qwnn^  and  F.  N. 
&  8.  H.  McInUre,  for  Respondents. 

I.  The  amendment  of  the  affidavit  on  attachment  was 
asked  and  made  to  dispose  of  captious  objections  made  on  the 
trial.  The  original  affidavit  was  amply  sufficient.  An  inspeo 
tiou  of  it  will  disclose  that  the  language  of  the  statute.  Com- 
piled Statutes,  page  104,  section  183,  is  used.  This  is  all  that 
is  necessary.  The  ground  for  attachment  may  be  stated  in  the 
language  of  the  statute  without  specifying  more  i>articularly 
the  facte  intended  to  be  alleged.  {Tallon  v.  Ellison,  3  Neb. 
63;  Drake  on  Attachmeute,  6th  ed.,  §§  103-103  b;   Wheder  v. 
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Farmer,  38  Cal.  215;  Weaver  v.  Haytoard,  41  Cal.  117;  Ow- 
ion  V.  Paige,  9  Ohio  St.  397.)  But  even  if  it  were  not  so^ 
wherever  authorized  by  statute,  an  affidavit  in  attachment  may 
be  amended.  Section  114  of  the  Montana  Compiled  Statutes 
18  broad  enough  to  permit  such  an  amendment.  (Pieree  v. 
Miles,  6  Mont.  549;  Langdaff  v.  Miles,  6  Mont.  654;  Magee 
V.  Fogeriy,  6  Mont.  239.)  In  any  event,  however,  insuffi- 
ciencies in  the  affidavit  are  of  no  further  moment.  They  are 
waived  by  not  being  objected  to  on  motion  to  dissolve. 
(Comp.  Stats.,  p.  109,  sec.  200;  Wallace  v.  Lewis,  9  Mont. 
399;  Vaughn  v.  Dawes,  7  Mont.  362;  7  Lawson's  Rights  and 
Bemedies,  §§  3536,  3537.)  Instead  of  moving  to  dissolve, 
appellant  confessed  the  sufficiency  of  the  affidavit  by  its  plea  to 
the  same. 

II.  Respondents  are  in  no  wise  concluded  by  the  judg- 
ment in  KUineckmidt  v.  Mady  Clothing  Company.  The  merest 
inspection  of  the  judgment-roll  in  that  case  will  so  show. 
Respondents  intervened  and  could  intervene  in  that  case  for 
one  purpose  only,  to  defer  plaintiff's  claim  to  theirs.  {Datis 
V.  Eppifnger,  18  CU.  379;  79  Am.  Dec.  184;  Speyer  v.  Ihmels, 
21  Cal.  281;  81  Am.  Dec  157.) 

III.  It  was  not  error  to  admit  in  evidence  the  conversation 
between  Kleinschmidt  and  the  witness  Graines.  At  the  time 
of  this  conversation  Kleinschmidt  was  a  trustee  of  the  corpo- 
ration, and  was  making  a  statement  of  the  concern  to  the  repre- 
sentative of  R.  G.  Dun  &  Co.,  a  mercantile  agency,  for  the 
purpose  of  giving  it  standing  and  credit  in  the  commercial 
world.  It  is  idle  then  to  say  that  his  statements  are  not  ad- 
missible. 

IV.  The  verdict  is  sufficient.  It  would  be  difficult  to 
imagine  what  other  form  could  have  been  used  in  this  case. 
The  statutes  cited  in  a|)i)ellant's  brief  are  not  applicable. 
(Hutchinson  v.  Superior  Court,  61  Cal.  119.)  But  if  the  ver- 
dict were  irregular,  objection  should  have  been  made  to  it  in 
the  trial  court.  No  such  objection  was  made;  it  cannot  now 
be  raised.  {Douglass  v.  Kraft,  9  Cal.  562;  Campbell  v.  Jones, 
41  Cal.  615.) 

V.  The  goods  were  bought  by  the  defendant  with  the 
design  of  not  paying  for  them.    The  debt  then  became  and 
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was  eqaiiably  due  on  their  delivery,  and  the  suit  was  not  pre- 
maturely brought.  The  case  is  within  the  doctrine  of  PcUtick 
V.  Montader,  13  Cal.  434. 

De  Wrrr,  J.  Upon  the  trial  of  the  case  the  defendant 
objected  to  the  evidence  in  reference  to  the  alleged  fraudulent 
disposition  of  the  property,  upon  the  ground  that  the  aflSdavife 
setting  it  forth  was  defective.  The  affidavit  set  forth  the 
fraudulent  intent  in  the  language  of  the  statute.  The  defend- 
ant's objection  was  that  the  affidavit  states  no  facts  within  the 
statutory  requirements.  Thereupon  the  plaintiffs  asked  leave 
to  amend  their  affidavit,  which  leave  was  granted  by  the  court, 
and  they  then  and  there  incorporated  into  the  affidavit  five 
paragraphs  of  the  complaint,  including  paragraphs  3, 4,  and  6, 
mentioned  in  the  statement  above,  which  paragraphs  were  a 
full  setting  forth  of  the  acts  which  plaintiflb  claimed  showed 
the  fraudulent  intent  of  the  defendant  to  dispose  of  its  prop* 
erty.  It  is  not  contended  by  appellant  that  the  affidavit  as 
amended  was  insufficient,  but  it  is  now  urged  in  this  court' 
that  the  original  affidavit  was  jurisdictional,  and  that  it  was  so 
defective  that  it  was  no  affidavit,  and  the  court  never  had 
jurisdiction  of  the  case.  Respondents  contend  that,  even  if 
the  original  affidavit  were  not  sufficient,  it  was  not  error  to 
allow  the  amendment  This  case  is  not  like  those  cases 
wherein  there  was  no  affidavit  at  all.  There  was  an  affidavit 
here,  which  set  out  the  facts  in  the  language  of  the  statute. 
The  complaint  is  that  they  were  not  sufficiently  stated.  Pass- 
ing the  question  of  whether  the  affidavit  was  originally  suf- 
ficient, we  feel  satisfied  that  the  tendency  of  the  decisions  of 
this  court  is  that  such  an  affidavit  may  be  amended.  {PierM 
V.  Miiea^  6  Mont.  649;  Langtiaff  v.  iftfes,  6  Mont.  554;  Magw 
V.  Fogeriy^  6  Mont.  237.)  In  .the  last  case.  Chief  Justice 
Wade,  in  the  opinion,  said:  ''  The  procuring  of  an  attachment, 
and  the  steps  necessary  therefor,  is  a  proceeding  within  the 
spirit  and  meaning  of  the  one  hundred  and  fourteenth  section 
[section  116]  of  the  Code  of  Civil  Procedure;  and  if  such  pio- 
ceeding  is  defective,  the  same  may  be  amended,  in  the  further- 
ance of  justice,  like  any  other  proceeding  under  that  section." 

As  to  the  estoppel  suggested  by  appellant  by  reason  of  the. 
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judgment  in  the  case  of  Eleinsohmidt  &  Brother  v.  Mady 
Qothing  Company f  I  concur  in  the  result  reached  in  the  oUier 
opinion  filed  in  this  case. 

Another  error  claimed  is  as  follows:  A  witness,  Gaines,  was 
npon  the  stand*  He  says  that  in  1890  he  was  the  agent  of  the 
commercial  reporting  association  of  B.  O.  Dun  &  Co.  He 
was  asked  this  question:  ^'Tell  us  what  your  conversation  was 
with  Mr.  Kleinschmidt,  in  May,  1890,  in  reference  to  the 
Mady  Clothing  Company? "  The  defendant  objected,  on  the 
ground  that  Kleinschmidt  was  not  a  party  to  the  action,  and 
the  declarations  made  by  him  are  not  material  to  bind  any  one 
connected  with  the  parties,  or  the  parties  themselves.  The 
objection  was  overruled,  and  the  witness  testified  that  Klein- 
schmidt had  told  him,  about  May  3, 1890,  that  the  capital  stock 
of  defendant  was  |15,000;  that  he  held  |10,000,  and  Mady 
$5,000;  and  that  the  company  had  started  with  a  clean  balance 
sheet  The  company  was  incorporated  May  1,  1890.  It 
appears  that  Kleinschmidt  was  a  trustee  of  defendant,  and  a 
stockholder  to  the  extent  of  two-thirds  of  the  stock.  A  con- 
tention of  the  action  was  that  defendant  was  disposing  of  its 
goods  with  the  intent  to  defraud  its  creditors,  and  disposing  of 
them  to  this  same  Albert  Kleinschmidt  and  another.  It  was 
being  contended  that  about  the  commencement  of  the  action 
there  was  a  large  alleged  indebtedness  from  the  defendant  to 
said  Albert  Kleinschmidt  and  another.  The  plaintiffs  were 
claiming  that  this  large  indebtedness  was  a  fraudulent  one,  and 
the  defendant  was  disposing  of  its  goods,  or  allowing  its  goods 
to  be  taken  by  said  Kleinschmidts,  on  account  of  said  alleged 
fraudulent  indebtedness.  Now,  under  this  condition  of  affairs, 
a  large  fraudulent  indebtedness  being  claimed  to  exist  in 
October,  we  are  of  opinion  that  it  was  not  error  to  allow  the 
witness  to  testify  that  Albert  Kleinschmidt  had  told  him  on 
May  3d  that  the  Mady  Clothing  Company  had  started  with  a 
clean  balance  sheet  on  May  1st,  when  the  plaintiffs  were  claim- 
ing and  undertaking  to  prove  that  the  company  had  a  de- 
cidedly unclean  balance  sheet  the  October  following. 

There  is  one  more  matter  presented  by  appellant  The 
verdict  of  the  jury  was  as  follows:  *'  We,  the  jury  in  the  above- 
entitled  case,  do  hereby  find  in  favor  of  plaintiffs."     The  ap- 
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pellant  objects  that  this  verdict  does  not  comply  with  the 
statute  (Code  Civ.  Proc.,  §  276),  in  that  it  does  not  state  the 
amount  awarded  plaintiffs.  But  our  statute  provides,  in  sec- 
tion 271,  of  the  Code  of  Civil  Prooedai^  that  <'if  the  verdict 
be  informal  or  insuflBcient  in  not  covering  the  whole  issue  or 
issues  submitted,  or  in  any  particular,  the  verdict  may  be  cor- 
rected by  the  jury,  under  the  advice  of  the  court,  or  the  jury 
may  be  again  sent  out^  Under  this  provision  the  verdict 
could  have  been  made  more  formal  if  it  were  necessary;  bat 
appellant^  at  the  time  of  its  rendition,  made  no  application  to 
that  effect,  nor  did  he  make  any  objection  to  the  verdict  on 
motion  for  new  trial.  {DonglcM  v.  Kraftj  9  Cal.  562.)  Bat 
we  are  of  opinion  that,  as  a  matter  of  fact,  the  verdict  is  not 
objectionable.  There  was  no  issue  in  the  pleadings  as  to  the 
amount  due  plaintiffs.  The  complaint  sets  ap  the  claim  for 
$1,283.60,  and  the  answer  does  not  deny  the  indebtedness,  nor 
the  amount  thereof.  The  only  denial  was  to  the  effect  that 
the  amount  was  not  yet  due;  that  is,  that  the  all^ations  of 
fraud  by  which  it  was  sought  to  show  that  the  debt  should  be 
considered  as  due  were  not  true.  Therefore,  as  fiir  as  the 
amount  was  concerned,  it  was  admitted  by  the  pleadings. 
{Hutchin8on  v.  Superior  Qnirt^  61  Cal.  119.)  Therefore,  when 
the  jury  found  their  verdict  simply  to  the  effect  that  it  was  for 
plaintiffs,  they  found,  in  effect,  for  the  plaintifls  on  the  issue  in 
controversy;  that  is,  the  issue  of  fraud,  which  made  the  debt 
then  due.  We  are  of  opinion  that  this  is  just  such  a  form  of 
general  verdict  as  was  suitable  to  the  issues.  Judgment  was 
thereupon  entered  for  the  amount  admitted  to  be  due,  namely, 
$1,283.60. 

The  points  above  discussed  are  those  presented  in  the  briefi 
and  arguments.  None  of  them,  we  are  of  opinioUi  should  be 
sustained.    The  judgment  is  therefore  affirmed. 


Pemberton,  C.  J.,  and  Harwood  J.  (concurrtfi^).  The 
principal  assignment  of  error  is  pointed  to  the  ruling  of  the 
trial  court  in  permitting  respondents  to  amend  their  affidavit 
for  attachment  We  conclude  from  a  review  of  all  the  au* 
thorities  cited  by  both  appellant  and  respondentSi  and  sach 
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others  as  we  have  been  able  to  examine,  that  the  ruling  of  the 
trial  court  permitting  plaintifis  to  amend  the  affidavit  for  at- 
tachment should  be  sustained.  (TtAon  v.  Cbfietd,  93  U.  S.  163, 
and  cases  dted;  JEr$tein  v.  Bothgchild,  22  Fed.  Bep.  61.)  These 
cases  contain  a  very  able  and  conservative  treatment  of  this 
question.  (See  also,  Codcn  v.  Paige,  9  Ohio  St  397;  Wheeler 
V.  Farmer,  38  Cal.  203.)  In  our  opinion,  the  statute  of  this 
state  authorizing  amendment  of  pleadings  or  proceedings  in 
civil  actions  (Code  Civ.  Proa,  §§  112-19)  contemplates  such 
affidavit  as  one  of  the  proceedings  in  working  out  the  remedial 
rights  of  a  party,  and  that  an  amendment  of  the  nature  offered 
in  this  case  should  be  permitted,  especially  where  the  court  has 
acquired  jurisdiction  of  defendant  by  personal  service,  and  he 
is  present,  defending,  as  in  the  case  at  bar.  The  amendment 
in  this  instance  was  in  relation  to  pleadable  and  controvertible 
facts  (Code  Civ.  Proc.,  §  183)  on  which  was  predicated  the 
right  to  an  attachment  process  prior  to  the  maturity  of  the 
debt  sued  on.  Of  course,  in  permitting  an  amendment  of  the 
affidavit  by  incorporating  therein  averment  of  facts  for  the  first 
time,  by  which  the  other  party  might  be  taken  by  surprise,  the 
court  should  grant  such  party  pro})er  time  to  controvert,  and 
prepare  to  defend  against  such  allegations.  But  in  the  case  at 
bar  defendant  could  not  have  been  surprised  or  prejudiced  by 
the  amendment  of  the  affidavit,  inasmuch  as  the  facts  inserted 
therein  by  amendment  had  already  been  alleged  in  the  com- 
plaint. 

The  assignment  of  error  on  the  admission  of  the  testimony 
of  Graiues,  to  the  effect  that  on  or  about  May  preceding  the 
transaction  in  question,  which  was  alleged  to  have  taken  place 
in  October,  Kleinschmidt  stated  to  witness  that  defendant  the 
Mady  Clothing  Company  had  commenced  business '^  with  a 
clean  balance  sheet,''  cannot  be  sustained.  Kleinschmidt  is 
alleged  in  the  complaint  to  have  been  a  party  to  the  alleged 
fraudulent  scheme  set  forth,  whereby  the  company  was  dispos- 
ing of  its  effects  for  the  purpose  of  hindering,  delaying,  and 
defrauding  its  creditors;  and  prior  to  the  admission  of  said  testi- 
mony, it  was  shown  that,  when  the  alleged  conversation  occurred, 
Kleinschmidt  was  an  officer  and  stockholder  in  defendant  the 
Mady  Clothing  Company.    The  objection  was  that  the  state- 
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ment  made  in  tbat  regard,  and  under  the  circumstances  shown 
by  Kleinschmidt,  could  not  bind  the  defendant  corporation. 
This  is  no  doubt  true;  nor  was  the  said  testimony  introduced  for 
any  such  purpose.  The  testimony  in  question  was  evidently 
introduced  to  show  the  oonditions  as  to  indebtedness  existing 
between  said  company  and  Kleinschmidt,  in  May,  according  to 
the  statement  of  Kleinschmidt|  who  afterwards  asserted  a  large 
indebtedness  against  said  company,  which  plaintiffs  had  alleged 
was  a  fraudulent  and  fictitious  claim,  asserted  through  collusion 
of  said  company  with  Kleinschmidt;  which  claim  was  made 
the  basis  of  seizure  of  the  company's  goods.  We  think  said 
testimony  objected  to  was  admissible. 

The  point  raised  by  appellant  to  the  effect  that  plaintiffs 
were  barred  by  a  former  adjudication  from  showing  the  fraud 
set  up  in  this  action  to  justify  the  issuance  of  attachment  pro- 
cess prior  to  the  maturity  of  the  debt  sued  on  is  untenable, 
because  no  such  bar  (if  the  facts  supporting  it  existed)  was 
pleaded  by  defendant  The  answer  ^'  put  in  issue  the  matter 
alleged  in  the  affidavit''  (Code  Civ.  Proa,  §  183)  to  supi^ort 
such  attachment,  but  in  no  manner  pleaded  any  other  adjudi- 
cation or  judgment  in  bar.  (Code  Civ.  Proo.,  §  103;  Bliss  oa 
Code  Pleading,  §  303;  1  Estee  on  Code  Pleading  and  Practice 
§  328;  2  Estee  on  Code  Pleading  and  Practice,  §§  3267-70, 
and  cases  cited;  Boone  on  Code  Pleading,  §  161.) 
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Saudi  of  PvtaovAXjn-^JtaM  mortgage—BiU  of  foto.—A  biU  of  tale  of  per- 
sonal property,  abiolufte  on  iti  face,  which  it  aooompanied  by  an  agreement 
that  if  the  debt  for  which  it  was  glyen  be  paid  within  a  stated  period  the  MU 
of  sale  should  be  canceled,  is  in  effect  a  chattel  mortgage,  and,  not  beins; 
accompanied  by  an  affidayit  of  good  faith  as  required  by  section  1688,  fiflfa 
division  of  the  Compiled  Statutes,  where  mortgaged  chattels  remain  in  the  po»> 
session  of  the  mortgagor,  or  acknowledged  and  filedi  Is  Toid  as  against  thizd 
parties. 

BkME—DeHvery^—ThB  marking  of  barrels  of  whisky  with  a  cross  and  the  Tendae'to 
name  and  removing  them  from  the  back  of  a  store,  and  placing  them  in  ttw 
center  of  the  room,  is  not  a  sufficient  delivery  of  possession  as  to  third  partle*. 


13  Mont.]  Story  y.  Cordell.  205 

Appeal  from  Second  Judicial  Didiid,  Silver  Bow  County. 

Claim  and  delivery.  The  case  was  tried  before  McHatton, 
J.^  without  a  jury.    Plaintiffs  had  judgment  below.    Beversed. 

Statement  of  fiicts  prepared  by  the  judge  delivering  the 
opinion; 

This  action  is  in  replevin  for  the  recovery  of  certain  barrels 
of  whisky.  The  plaintiffs  are  creditors  of  defendant  Cordell. 
Defendant  Sutton  is  the  assiguee  for  the  benefit  of  the  cred- 
itors of  said  Cordell.  The  plaintiffs,  as  creditors  of  Cordell, 
about  the  twenty-first  day  of  November,  1889,  went  to  him 
for  a  settlemeut'of  their  account.  Cordell  was  a  merchant  in 
Walkerville,  Silver  Bow  county.  By  reason  of  his  indebted- 
ness to  the  plaintiffs  he  turned  over  to  them  the  barrels  of 
whisky  which  are  the  subject  of  this  action.  The  facts  of  this 
''turning  over  of  the  whisky,"  as  the  witnesses  call  it,  were  as 
follows:  The  whisky  was  in  the  warehouse  of  defendant  Cor- 
dell. When  the  managing  agent  of  the  plaintiffs  went  to 
Cordell  to  collect  the  account,  Cordell  gave  to  the  plaintifis  a 
bill  of  sale  of  the  whisky.  This  bill  of  sale  was  absolute  on 
its  face.  But  accompanying  the  bill  of  sale  was  an  agreement 
between  Cordell  and  the  plaintiffs  that  if  Cordell  paid  this  in- 
debtedness within  a  period  fixed  in  the  agreement  the  bill  of 
sale  should  be  canceled,  as  the  witness  expressed  it.  In  any 
event,  the  agreement  was  that  the  bill  of  sale  was  a  security 
for  the  payment  of  the  indebtedness,  and  if  said  indebtedness 
were  paid  within  the  time  mentioned,  the  sale  should  be  con- 
sidered as  null.  Thereupon,  the  agent  of  the  plaintiffs  marked 
these  barrels  of  whisky  with  the  names  of  the  plaintiffs,  and 
also  by  cutting  a  cross  upon  the  barrels.  He  took  the  whisky 
from  where  it  was  stored,  in  the  back  room  of  the  store,  and 
placed  it  in  the  center  of  the  room.  It  was  left  in  the  posses- 
sion  of  Cordell  in  that  place,  in  his  warehouse.  The  only  acta 
tending  to  show  a  delivery  from  Cordell  to  the  plaintiffs  were 
the  moving  of  the  barrels  of  whisky  from  one  place  in  the 
store  to  another,  and  the  marking  as  above  described.  Cordell 
continued  in  the  possession  of  the  said  building,  the  front  room 
of  which  appeared  to  be  used  as  a  salesroom,  and  the  back 
room  as  a  warehouse.    Thereafter,  and  on  November  25th, 
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Cordell  made  a  general  assignmeut  for  the  beuefit  of  creditors 
to  Sutton,  the  other  defeudant  in  this  action.  That  assign- 
ment included  the  whisky  above  described.  All  of  the  assigned 
property,  with  the  whisky,  was  delivered  to  Sutton,  and  he 
took  exclusive  possession  of  the  same.  He  refused  to  deliver 
the  whisky  to  plaintiffs  upon  their  demand.  The  case  was 
tried  to  the  court  below  without  a  jury,  and  the  decision  and 
judgment  were  in  favor  of  plaintiffs.  Defendants  moved  for 
a  new  trial,  which  was  denied,  from  which  order  and  from  the 
judgment  they  appeal.  The  contention  of  the  appellants  and 
the  point  raised  upon  this  appeal  is,  that  the  sale  from  Cordell 
to  the  plaintiffs  was  in  effect  an  attempt  to  create  a  chattel 
security,  and  that  as  the  instrument  (bill  of  sale)  was  not  veri- 
fied and  filed  as  a  chattel  mortgage,  nor  the  actual  delivery  of 
the  chattels  made,  it  was  void  as  to  Sutton,  the  assignee;  the 
respondents  contending,  on  the  other  hand,  that  the  sale,  even 
if  construed  as  a  mortgage,  was  good  as  between  Ciordell  and 
plaintiffs,  and  tliat  Sattou,  assignee,  steps  into  the  position  of 
Cordell,  assignor,  and  has  no  more  rights  than  Cordell,  and 
therefore  cannot  hold  the  property  as  against  the  sale  from 
Cordell  to  the  plaintiffs. 

F.  T.  MeBride,  for  Appellants. 

The  bill  of  sale  did  not  comply  with  any  requirement  of  the 
law  in  reference  to  chattel  mortgages,  and  the  possession  of  the 
said  property  was  by  plaintiffs  allowed  to  remain  in  Cordell. 
The  bill  of  sale  was  therefore  void  as  against  all  parties  except 
Cordell.  (Comp.  Stats.,  div.  6,  §§  1638,  1539,  1640,  1649.) 
The  instrument  under  which  defendant  Sutton  claims,  preferred 
other  creditors  of  Cordell  other  than  plaintiffs  herein,  and 
Sutton  having  taken  immediate  possession  of  the  property  in 
controversy  and  maintained  the  same,  the  right  of  the  said 
preferred  creditors  and  defendant  Sutton,  acting  for  them,  was 
superior  to  any  claim  of  plaintifis  to  the  property  in  contro- 
versy. (Comp.  Stats.,  §§  1638,  1639,  1640,  1649;  Milbum 
Mfg.  Co.  V.  Johnsonj  9  Mont  637;  Pvitnam  v.  JBeyno2t28,  44 
Mich.  1 13;  Hanes  v.  Tiffany^  25  Ohio  St.  549;  Jones  on  Chattel 
Mortgages,  §  244.) 
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W.  I.  IdppinooU,  for  Bespondents. 

The  defeudant,  as  the  assignee  of  Cordell,  succeeded  only  to 
the  rights  of  Cordell^  and  is  affected  by  all  the  equities  against 
him,  and  takes  the  property  of  his  assignor  subject  to  all 
equities,  existing  liens,  charges,  and  offsets.  He  takes  no 
better  title  and  no  higher  rights  than  the  assignor  had,  and  is 
not  a  purchaser  for  a  valuable  consideration.  {Luokenbach  v. 
Brickenstein,  6  Watts  &  8. 146;  German  Savings  Ind.  v.  Ada^e, 
8  Fed.  Kep.  106;  Hodgson  v.  Barreit,  33  Ohio  St.  63;  31  Am. 
Eep.  627;  Gardner  v.  NaUoiial  CUy  Bank,  39  Ohio  St.  600; 
James  v.  Mechanical  Nat  Bank,  12  B.  I.  460;  Morris^  Appeal, 
88  Pa.  St.  368;  Kepler  v.  Erie  Dime  Savings  etc.  Co.,  101  Pa. 
St  602;  Gammons  v.  Holman,  11  Or.  284;  Hahn  v.  Salmon,  20 
Fed.  Kep.  801;  Lycoming  F.  Ins.  Co.  v.  Starrs,  97  Pa.  St.  354; 
Frow  V.  Doumman,  11  Ala.  880;  Carter  v.  Lipsey,  70  Ga.  417; 
Pierson  v.  Manning,  2  Mich.  446.)  Counsel  for  appellant 
admits  that  the  sale  is  good  as  against  Cordell.  If  the  sale  is 
good  as  against  Cordell,  it  is  good  as  against  the  defendant,  for 
the  assignee  stands  in  the  shoes  of  the  assignor,  and  cannot  be 
put  into  a  position  different  from  the  assignor,  unless  fraud 
has  been  practiced  upon  him;  and  he  takes  an  assignment  sub- 
ject to  all  rights  of  setoff,  legal  or  equitable,  whether  he  has 
notice  or  not  of  any  such  rights.  (Dupont  v.  Wertheman,  10 
Cal.  364;  Reynolds  v.  Harris,  14  Cal.  668;  76  Am.  Dec.  469; 
Welb  V.  Oarksm,  2  Mont  230;  Wells  v.  Oarkson,  2  Mont 
379;  Burrill  on  Assignments,  p.  616,  and  notes;  Comp.  Stats., 
p.  61,  §  6,  c.  1;  Civ.  Proc.,  div.  1. 

De  Witt,  J.  We  are  of  opinion  that  the  contentions  in 
this  case  are  determinable  under  the  provisions  of  our  law 
in  reference  to  personal  property  securities.  (Greneral  Laws, 
Comp.  Stats.,  div.  6,  o.  92.)  That  chapter  provides,  among 
other  things,  as  follows:  ^'The  provisions  of  the  foregoing  sec- 
tions of  this  chapter  shall  extend  to  all  such  bills  of  sale,  deeds 
of  trust,  and  other  conveyances  of  goods,  chattels,  or  personal 
property  as  shall  have  the  effect  of  a  mortgage  or  lien  upon 
audi  property/'  (Comp.  Stats.,  §  1649.)  It  is  perfectly  clear 
that  the  bill  of  sale  in  this  case  falls  within  the  purview  of  this 
section.     The  transaction  between  Cordell,  the  debtor,  and 
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Story  &  Co.,  his  creditors,  ia  which  the  bill  of  sale  was  given, 
was  intended  to  **  have  the  effect  of  a  mortgage  or  lien  upon" 
the  whisky.  Therefore,  this  transaction  being  subject  to  the 
provisions  of  chapter  92,  section  1538,  is  applicable,  and  that  seo 
tion  is  as  follows:  ''No  mortgage  of  goods,  cliattels,  or  personal 
property  shall  be  valid,  as  against  the  rights  and  interests  of 
any  other  person  than  the  parties  thereto,  unless  the  possession 
of  such  goods,  chattels,  or  personal  property  be  delivered  to 
and  retained  by  the  mortgagee,  or  the  mortgage  provide  that 
the  property  may  remain  in  the  possession  of  the  mortgagor, 
and  be  accompanied  by  an  affidavit  of  all  the  parties  thereto, 
or,  in  case  any  party  is  absent,  an  affidavit  of  tliose  present, 
and  of  the  agent  or  attorney  of  such  absent  party,  that  the 
same  is  made  in  good  faith  to  secure  the  amount  named  therein, 
and  without  any  design  to.hinder  or  delay  the  creditors  of  the 
mortgagor,  and  be  acknowledged  and  filed  as  hereinafter  pro- 
vided." 

Applying  the  law  to  the  facts,  we  observe  that  the  pos- 
session of  the  personal  property  was  not  delivered  to  and 
retained  by  Story  &  Co.,  who  were  in  the  relation  of  mort- 
gageeSy  as  described  in  section  1538.  Nor  again,  was  the  in- 
strument— bill  of  sale — ^which  by  section  1549  is  to  be  treated 
as  a  mortgage,  accompanied  by  the  affidavit  mentioned  in  seo- 
1538,  nor  was  it  acknowleged  as  therein  provided  Applying 
the  further  provisions  of  section  1638,  we  observe  that  the 
transaction  was  void  as  against  the  rights  and  interests  of  any 
other  person  than  the  parties  thereto.  The  rights  of  persons 
(which  rights  Sutton  represents)  other  than  the  parties  to  that 
transaction  having  intervened,  that  transaction  is  void  as  to 
those  rights.    The  judgment  is  therefore  reversed. 

BeverseJL 

Pembebtok,  C.  J.,  and  Habwood,  J.,  concur. 
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PALMEB^   Appellant  v.    ISRAEL  et  al.,  Bespond- 

ENTS. 

[ArgaedMay28,1892.  Deoided  May  22, 1898.] 
ff 
JxJusonas-^iyespau—MuUiplicily  cf  tuits.— Injanction  will  lie  at  the  anit  of  a 
eontraotor,  haying  a  valid  contract  with  a  city  to  pave  and  curb  a  street,  and 
who  if  liable  to  penalties  for  its  nonperformance,  to  enjoin  treepaeeers  who  ob- 
ttrnot  and  delay  the  performance  of  the  work  and  threaten  to  continue  inch 
acta,  where  the  injury  is  oontinnous  and  repeated,  and  actions  at  law  for  dam- 
ages againat  snch  trespasser  would  inyolve  a  multiplicity  of  suits. 

Appeal  from  First  Judicial  Didind  Lewis  and  Clarke  County. 

Action  for  an  injunction.  An  order  dissolving  the  injuno* 
tion  was  granted  by  Buck,  J.    £evertied. 

D.  8.  Wade^  for  appellant 

L  The  contract  gave  to  the  appellant  the  exclusive  right  to 
pave  and  curb  Main  street  in  front  of  the  lots  of  defendants, 
and  having  this  exclusive  right,  manifestly  his  remedy  was  an 
injunction,  provided  his  contract  was  valid,  and  he  had  no 
adequate  remedy  at  law. 

II.  The  allegations  of  the  complaint  are  to  be  taken  as 
true.  It  is  alleged  that  the  appellant  has  the  exclusive  right 
to  pave  and  curb  this  street  in  front  of  said  lots,  and  that  the 
defendants  and  respondent  have  taken  possession  of  said  street 
and  excluded  the  appellant  therefrom,  and  are  preventing, 
hindering  and  delaying  the  appellant  in  paving  and  curbing  said 
street.  This  is  a  public  work,  and  if  the  appellant  has  the  ex- 
clusive right,  he  may  protect  his  right  by  injunction.  Having 
the  exclusive  right  to  pave  and  curb  this  street,  he  is  not  to  be 
driven  from  the  street  by  strangers.  Deriving  his  authority 
from  the  city,  he  has  the  same  right  to  protect  his  work  un« 
molested,  that  the  city  would  have  to  protect  any  public  im« 
prowment.  Injunction  would  be  the  proper  remedy  for  the 
-city  in  such  a  case,  and  the  appellant  under  his  contract  has 
the  same  remedy.  (See  1  Dillon  on  Municipal  Ck>rporation8^ 
4th  ed.,  §§  659,  660,  680,  and  authorities  cited  in  notes.) 

III.  But  it  is  said  that  the  api)ellant  had  a  remedy  at  law. 
What  was  his  remedy  at  law?    He  was  interfered  with  and 
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driven  out  of  the  streets  while  lawfully  doing  a  public  work  for 
the  city.  He  is  subject  to  a  penalty  if  he  fails  to  do  this  work 
within  a  specified  period.  He  who  has  tlie  exclusive  right  to  do 
any  lawful  act  may  enjoin  unlawful  interference  with  the  per- 
formance of  such  act,  A  patent  right  is  only  the  exclusive 
right  to  do  certain  things.  Injunction  is  the  proper  reme<ly 
for  the  protection  of  such  an  exclusive  right  An  action  for 
damages  would  be  wholly  inadequate,  and  so  it  would  be  in 
the  case  of  any  exclusive  right. 

lY.  The  theory  of  the  defendants  seems  to  be  that  they 
have  the  right  to  prevent  the  city  of  Helena  from  paving  and 
curbing  its  streets,  because  they  are  not  insolvent,  or  rather 
because  it  is  not  alleged  tliat  they  are  insolvent.  This  is  not  a 
case  in  which  the  insolvent  theory  can  be  invoked.  The  city 
has  the  right  to  curb  and  pave  its  streets.  This  right  is  given 
by  the  legislative  assembly.  In  the  protection  of  this  right 
the  financial  condition  of  those  who  wrongfully  interfere  is 
wholly  immaterial.  This  exclusive  right  given  by  the  city  to 
the  appellant  is  in  the  nature  of  a  franchise.  It  is  property. 
To  deprive  the  appellant  of  his  right  is  the  destruction  of  the 
appellant's  property.  It  is  destroying  the  substance  of  the 
thing  itself.  It  is  like  carrying  away  the  soil  from  a  pasture, 
or  the  ore  from  a  mine,  and  in  such  cases  it  is  wholly  imma- 
terial whether  the  wrongdoer  is  solvent  or  insolvent 

Y.  The  admission  that  the  appellant  has  the  exclusive 
right  to  pave  and  curb  this  street,  and  that  the  respondent  is 
wantonly  destroying  that  right,  is  sufficient  to  call  into  action 
the  writ  of  injunction,  whose  office  is  to  prevent  the  commis- 
sion of  an  irrejiarable  injury.  The  destruction  of  a  valuable 
franchise  or  privilege  is  such  an  injury. 

A.  C  BaOdn^  for  Bespondent 

I.  The  complaint  does  not  allege  that  the  pkintiff  had  no 
plain,  speedy,  and  adequate  remedy  at  law,  and  that  fadt  is 
not  deducible  from  the  specific  averments,  (a)  The  city  of 
Helena  owns  its  streets  in  fee.  (6)  The  plaintiff  had  a  oontract 
with  the  city  to  perform  certain  work  on  a  part  of  a  certain 
street.  It  was  thereupon  the  duty  of  the  city  to  see  that  the 
plaintiff  was  not  obstructed  in  the  performance  of  his  contract 
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If  it  &iled  in  this  duty,  the  plaintiff  had  his  abundant  remedj 
in  damages. 

IL  There  is  no  allegation  of  the  iDsoIveoqy  of  the  defend- 
ants, (a)  The  facts  set  up  in  the  complaint  constitute  a  trespass 
upon  a  public  street,  or  perhaps  more  technically,  Apurpresture. 
(6)  The  writ  is  not  used  against  a  naked  trespass,  except  in  case 
of  the  insolvency  of  the  defendant 

IIL  The  plaintiff,  who  does  not  declare  as  an  abutter,  or 
as  one  of  the  public  whose  right  to  the  use  of  the  street  for  its 
ordinary  purposes  as  a  highway  has  been  interfered  with,  but 
merely  as  a  contractor,  has  no  standing  to  invoke  an  injunc- 
tion against  a  trespasa 

P£MBERTON,  C.  J.    This  is  an  appeal  from  the  order  of  the 
court  below,  dissolving  an  injunction.    It  appears  that  the 
appellant,  who  was  plaintiff,  on  the  sixth  day  of  October,  1891, 
entered  into  a  contract  with  the  city  of  Helena  to  pave  and 
curb  a  certain  portion  of  Main  street  in  said  city;  that  under 
said  contract  he  had  the  exclusive  right  to  do  the  work  speci- 
fie4  therein,  and  the  right  to  occupy  and  use  said  street  for  the 
performance  of  said  work;  that  while  engaged  in  performing 
said  work,  the  respondent,  with   others,  entered   upon  said 
sbreet  and  excluded  appellant  therefrom,  and  hindered,  delayed, 
and  prevented  him  from  performing  his  contract  with  said  city; 
and  that  said  respondent,  with  others,  threatened  to  continue 
to  so  do,  to  tlie  great  and  irreparable  injury  of  the  appellant. 
The  appellant  brought  this  suit  to  enjoin   respondent  and 
others  from  so  interfering  and  delaying,  and  damaging  him  in 
the  performance  of  said  contract.     I.  L.  Israel,  Leroy  Bever- 
idge,  and  L.  Auerbach,  were  made  parties  defendant  with  re- 
spondent herein,  but  did  not  resist  the  injunction.     Bespondent 
Sears  alone  moved  for  a  dissolution  of  the  injunction.    The 
oourt  below,  on  his  motion,  dissolved  the  injunction,  from  which 
action  of  the  court  this  appeal  is  prosecuted. 

The  grounds  of  the  motion  are.  1.  That  the  complaint  does 
not  show  that  plaintiff  has  no  plain,  speedy,  and  adequate 
remedy  at  law;  2.  The  said  injunction  is  to  restrain  an  alleged 
trespass,  but  it  does  not  appear,  from  the  facts  set  forth  in  the 
oomplainti  that  the  injury  is  irreparable,  or  that  the  respond- 
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enta,  or  any  of  theniy  are  insolvent.  The  respondents  concede 
the  validity  of  the  contract  between  the  appellant  and  the  city 
of  Helena^  under  which  appellant  was  curbing  and  paving 
Main  street  in  said  city,  when  excluded  therefrom^  and  hio- 
deredy  delayed,  and  damaged,  as  alleged  in  his  complaint,  by 
respondent  and  others.  '^  This  contract  subjected  ap])ellant  to 
heavy  forfeitures  and  penalties  in  the  event  of  his  failure  to 
complete  the  same  within  the  time  therein  specified.  If  the 
city  had  been  engaged  in  the  performance  of  this  work  on  its 
own  account,  and  had  been  obstructed,  hindered,  delayed,  and 
damaged  by  respondent  and  others  in  the  manner  alleged  in 
the  complaint,  with  the  threat  to  continue  in  the  doing  of  said 
wrongs,  we  are  of  the  opinion  that  the  city  could  have  enjoined 
such  trespass  and  wrongs.  (See  2  Dillon  on  Municipal  Cor- 
porations, 4th  ed.,  §  659,  and  authorities  cited  in  note.)  That 
the  city  could  delegate  its  authority  to  do  this  work  to  the 
appellant  is  not  questioned  in  this  case.  Then,  why  may  he 
not,  like  the  city,  enjoin  persons  from  coming  upon  the  street 
he  is  occupying  in  the  performance  of  his  contract,  and  ob- 
structing his  work,  excluding  him  from  said  street,  hiuderiug, 
delaying,  and  damaging  him,  and  who  threaten  to  continue 
the  perpetration  of  such  wrongs,  injuries,  and  trespasses?  All 
these  things  are  alleged  in  the  complaint  in  this  case.  Mr. 
Pomeroy  says:  ''If  the  trespass  is  continuous  in  its  nature, 
if  repeated  acts  of  wrong  are  done  or  threatened,  although 
each  of  these  acts,  taken  by  itself,  may  not  be  destructive, 
and  the  legal  remedy  may  therefore  be  adequate  for  each  single 
act  if  it^stood  alone^th^also  the  entire  wrong  will  be  pre^ 
vented  or  stopped  by  injunction,  on  the  ground  of  avoiding  a 
repetition  of  similar  actions.''  (Pomeroy's  Equity  Jurispru- 
dence, 2d  ed.,  §  1367.) 

The  respondents  further  contend  that  it  does  not  appear 
from  the  complaint  that  the  injuries  resulting  to  the  appellant 
were  irreparable,  or  that  the  alleged  wrongdoers  were  insol- 
vent, and  hence  appellant  had  a  remedy  at  law  against  them, 
after  waiting  and  ascertaining  his  damages,  or  that  he  might 
proceed  against  the  city  for  failing  to  protect  him  while  per- 
forming his  contract.  This  contention  seems  to  admit  the  waj 
clear  to  a  multiplicity  of  suits,  to  prevent  which  is  clearly  the 
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province  of  a  court  of  equity,  bj  iDJUDCtion.  In  Pomeroj^ 
tupra,  this  able  author  sajs:  ''AH  the  cases,  English  and 
American,  have  professed  to  adopt  the  inadequacy  of  legal 
remedies  as  a  test  and  limit  of  the  injunctive  jurisdiction ;  but, 
in  applying  ^this  criterion,  the  modern  decisions,  with  some 
exceptions  among  the  American  authorities,  have  certainly 
held  the  injury  to  be  irreparable,  and  the  legal  remedy  inade- 
quate in  many  instances,  and  under  many  circumstances,  where 
Chancellor  Kent  would  probably  have  refused  to  interfere.  It 
is  certain  that  many  trespasses  are  now  enjoined  which,  if  com- 
mitted, would  fall  far  short  of  destroying  the  property,  or  of 
*  rendering  its  restoration  to  its  original  condition  impossible. 
The  injunction  is  granted,  not  merely  because  the  injury  is 
essentially  destructive,  but  because,  being  continuous  or  re- 
peated, the  full  compensation  for  the  entire  wrong  cannot  be 
obtained  in  one  action  at  law  for  damages.  While  the  same 
formula  is  employed  by  the  courts  of  equity  in  defining  their 
jurisdiction,  the  jurisdiction  itself  has  practically  been  en- 
larged. Judges  have  been  brought  to  see  and  to  acknowledge 
— contrary  to  the  opinion  held  by  Chancellor  Kent — that  the 
common-law  theory  of  not  interfering  with  persons  until  they 
shall  have  actually  committed  a  wrong  is  fundamentally  erro- 
neous, and  that  a  remedy  which  prevents  a  threatened  wrong 
is,  in  its  essential  nature,  better  than  a  remedy  which  permits 
the  wrong  to  be  done,  and  then  attempts  to  pay  for  it  by  the 
pecuniary  damages  which  a  jury  may  assess.  The  ideal  rem- 
edy in  any  perfect  system  of  administering  justice  would  be 
that  which  absolutely  precludes  the  commission  of  a  wrong, 
not  that  which  awards  punishment  or  satisfaction  for  a  wrong 
after  it  is  committed.''  (Section  1367,  9uprcu  See,  also,  au- 
thorities cited  in  note.) 

From  the  forgoing  consideration  and  authorities  we  are  of 
opinion  that  the  appellant,  upon  the  facts  stated  in  his  com- 
plaint^ was  entitled  to  an  injunction,  and  that  the  court  below 
erred  in  dissolving  the  same  on  the  motion  of  respondent.  The 
jadgment  of  the  court  below  is  reversed. 

HabwooD|  J.|  and  Ds  Wirr^  J.,  concur. 
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SCHWABE,  Respondent,  v.  LISSNER  et  al.,  Appel- 

LAKTS. 
[Babmitted  Janoftry  16, 1898.    Deddfid  June  6, 1893.1 

JjjBium  OF  TBI  PxAOB— Poi00r  to  open  (kfavM.'^A.  Jnstioe  of  te  peaoe  upon  % 
proper  ebowing  baa  power  to  set  aaide  a  default  and  judgment  entered  tbereon, 
and  allow  a  defense  to  be  interposed  nnder  section  801,  title  XYIEI,  of  tbe  Code 
of  Oivil  Procednre,  relating  to  prooednre  in  justices'  courts,  wbiob  provides 
tbat  tbe  proTisions  of  tbe  Code  of  Civil  Procedure  relative  to  practice,  plead- 
ing, and  trial  in  tbe  district  courts  shall,  so  far  as  applicable,  be  observed  in 
Justices'  courts,  section  116  of  snch  code  permitting  default  Judgments  to  be 
racated  in  tbe  district  court  in  certain  cases.  (Gage  ▼.  Maryattt  9  Mont  2C5; 
FincuM  T.  Doted,  11  Mont,  88,  cited.) 

Appeal  from  First  Judicial  Didnd^  Lewis  and  Clarke  County, 

Plaintiff's  application  for  a  writ  of  prohibition  commanding 
m  justice  of  the  peace  to  refrain  from  hearing  a  motion  to  set 
aside  a  defanlt  and  judgment  entered  against  defendants  was 
granted  by  Buck,  J.    Order  reversed. 

(215) 
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Toole  Jt  WaUaoef  for  Appellants. 

I.  The  provisions  of  section  116  are  as  macn  a  part  of  the 
Justices'  Practice  Act  as  if  they  were  rewritten  at  length 
therein,  and  a  justice  court  has  complete  power  under  the  pro- 
visions of  that  section  to  entertain  motions  to  vacate  judg- 
ments. It  was  insisted  by  respondents  in  the  court  below  that 
this  section  116  conferred  a  power  or  jurisdiction  upon  a  court, 
and  that  the  word  '^  practice''  used  in  section  804  did  not  com- 
prehend any  provisions  conferring  power.  This  contention 
narrows  itself  down  into  an  inquiry  into  the  meaning  of  the 
word  '^practice/'  and  an  inquiry  whether  section  116  is  a  pro- 
vision of  *' practice."  Law  is  divided  into  substantive  and 
adjective  law.  (Rapalje's  and  Lawrence's  Law  Dictionary, 
definition  "Law,"  p.  731.)  "Adjective  law,"  or  "procedure," 
comprehends  and  consists  of  three  divisions — pleading,  practice, 
and  evidence;  and  any  provision  whereby  substantive  law — ^i.  e., 
"rights  or  obligations" — are  effectuated,  is  either  a  provision  of 
"practice,"  "pleading,"  or  "evidence."  (See  clefinitiou  ""Pro- 
cedure," Rapalje's  Law  Dictionary,  p.  1016;  definition  of 
**  Practice,"  Rapalje's  and  Lawrence's  Law  Dictionary,  p.  990.) 
The  definition  above  referred  to  shows  that  in  a  compreliensive 
sense  the  word  "practice"  is  synonymous  with  "procedure." 
The  provision  of  section  116,  herein  quoted,  must  then,  being  a 
provision  of  procedure,  be  either  one  of  practice,  pleading,  or 
evidence,  and  as  such,  within  this  classification,  it  is  confessedly 
one  of  practice,  and  so  becomes  applicable  to  justice  courts. 
To  deny  this  privilege  would  be  to  make  a  justice's  judgment, 
however  erroneously  rendered,  as  impregnable  as  granite,  since 
no  relief  could  be  sought  either  by  appeal,  as  shown  above,  or 
by  motion  for  a  new  trial  (because  there  must  first  have  been 
an  issue  of  fact  tried),  or  by  bill  in  equity.  {Hunter  v.  Hoole, 
17  Cal.  418.)  The  two  decisions  of  the  supreme  court  of  Cali- 
fornia {(y  Connor  v.  Blake^  29  Cal.  312;  Winter  v.  FUzpatrick, 
35  Cal.  269),  seeming  to  maintain  a  contrary  position,  were  de- 
cided under  an  entirely  different  condition  of  the  statutes.  It 
has  been  repeatedly  decided  that  no  appeal  lies  from  a  default 
judgment  of  a  justice.  {People  v.  County  Court,  10  Cal.  19; 
Martin  v.  District  Court,  13  Nev.  85;  Fankenstein  v.  Uffutter, 
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11  Cal.  328.)  And  it  is  equally  settled  law  that  an  appeal 
will  lie  from  a  judgmeDt  by  default  where  a  motion  was  made 
in  the  court  below  to  vacate  it  (Butler  v.  Heeb,  38  Iowa, 
429;  Hallock  v.  Jaudiriy  34  Cal.  167;  Pearson  v.  Oaraon,  69 
Mo.  669;  Lauferty  v.  Prickett,  60  Ind.  24;  Leaventoorth  do. 
By.  Oo.  V.  Forbes,  37  Kan.  445.  See  also  12  Am.  &  Eng. 
Ency.  of  Law,  pp.  471,  474,  483;  Cowdrey'g  Justice  Treatise, 
§  1204.) 

II.  The  prior  decisions  of  this  court  upon  this  question 
clearly  declare  the  law,  and  should  not  be  disturbed.  {Pincui 
Y.  Dowd,  11  Mont.  88;  Oage  v.  MaryaU,  9  Mont  266.) 

Uiomaa  0.  Bach,  for  Respondent. 

L    It  is  conceded  that  unless  the  power  has  been  given  to 
the  justices?  courts,  by  statute,  to  vacate  their  judgments,  the 
power  does  not  exist    The  vacating  of  a  judgment  involves 
the  power  or  jurisdiction  to  do  a  thing,  and  not  the  mode  of 
exercising  that  power,  which  is  merely  practice.     Again,  all  of 
the  authorities,  when  speaking  of  vacating  a  judgment,  use 
either  the  word  "  power,"  or  the  word  "  jurisdiction;*'  never 
the  word    ^^  practice.''    See  Black    on    Judgments,   §   297. 
{Fredericks  v.  Datns,  6  Mont,  460);  and  cases  cited  in  Tetri^ 
lory  v.  CXayton,  8  Mont  1);  and  New  York  cases  cited,  infra. 
The  definitions  of ''practice"  given  by  the  different  authori* 
ties  clearly  draw  the  distinction  between  power  and  practice. 
See  Bouvier's  Law  Dictionary,  Black's  Law  Dictionary,  An«»' 
derson's  Dictionary  of  Law,  Rapalje  and  Lawrence's  Law 
Dictionary,  Burrill's  Law  Dictionary.     Two  tilings  are  notice- 
able from  these  definitions:  1.  That  they  refer  to  the  mode  of 
invoking  the  action  of  the  court  2.  That  practice  was  formerly 
a  system  of  rules  made  by  the  court,  and  even  now  our  courts 
of  reoord  can  make  rules  of  practice  not  inconsistent  with 
express  law.     In  New  York  at  one  time  the  statute  governing 
justices  of  the  peace  provided  that  a  justice  had  the  same  power 
as  to  hearing,  trying  and  determining  causes  as  courts  of  record. 
Gertainly  those  words  are  as  broad  as  the  words  "  provisions . 
•  •  •  •  relative  to  practice,  pleading  and  trial,"  found  in  our 
section  804.    It  was  held,  however,  that  such  courts  could  not 
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set  aside  a  jadgment  by  default  (See  People  v.  Lynde,  8 
Cow.  133.)  Under  the  same  statute  it  was  held  that  although 
a  court  of  record  could  correct  a  mistake  in  a  judgment  entered, 
that  a  justice  of  the  peace  could  not  do  so.  (See  People  v. 
Delaware  Com.  Pleae,  18  Wend.  668.) 

II.  An  inspection  of  section  116  will  show  that  it  really 
provides  for  the  vacation  of  a  judgment:  1.  During  the  term 
at  which  the  judgment  was  rendered.  2.  Withiu  five  moullis 
after  the  adjournment  of  the  term.  We  insist  tliat  tiiere  is  no 
term  for  a  court  of  a  justice  of  the  peace,  during  which  a  judg- 
ment could  be  made,  and  there  would  be  no  time  from  which 
t)ie  five  moutlis  could  commence  to  run.  Again,  the  granting 
of  such  an  order  by  a  district  court  can  be  appealed  from,  and 
reversed  for  abuse  of  discretion.  But  a  similar  order  made  by 
a  justice  of  the  peace  would  be  (as  appellant  says)  ''as  impreg- 
nable as  granite,"  because  any  appeal  taken  to  the  district 
court,  afler  a  trial  had  on  such  an  order,  could  result  only  in  a 
trial  de  novo,  and  moreover  the  only  appeal  given  is  from  a 
judgment.  We  refer  to  the  reasoning  in  Foster  v.  Hausmrih, 
6  Mont  666,  as  peculiarly  applicable  to  this  cause. 

Habwoob,  J.  The  question  of  law  brought  up  for  deter- 
mination in  this  case  is  whether  or  not  a  justice  of  the  peace 
has  power  to  set  aside  a  default  and  judgment  entered  thereon 
in  his  court,  and  permit  a  defense  to  be  interposed,  upon  timely 
application,  showing  sufficient  grounds  therefor. 

The  facts  which  gave  rise  to  this  question  originated  in  the 
court  of  Charles  F.  Gage,  justice  of  the  peace  of  the  city  of 
Helena,  within  and  for  Lewis  and  Clarke  county,  as  follows: 
In  said  cause  pending  before  said  court,  the  default  of  defend- 
ants for  want  of  answer,  and  judgment,  were  entered  against 
them  at  7:30  P.  M.,  June  11,  1892;  that  on  the  same 
day,  three  and  one-half  hours  after  the  entry  of  said  default 
and  judgment,  defendants  appeared  and  filed  a  verified  answer, 
containing  denials,  whereby  issues  were  raised,  and  also  ally- 
ing affirmative  matter,  which,  if  true,  would  constitute  a 
meritorious  defense  to  plaintiff's  cause  of  action;  and  having 
at  the  same  time  given  notice  to  plaintiff's  counsel,  who  ap- 
peared, defendants  moved  the  court  to  set  aside  said  default 
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and  jadgmenty  predicating  their  motion  npon  the  ground  of 
'^  mistake,  surprise,  inadvertenoe,  and  excusable  neglect."  This 
was  accompanied  by  affidavits  showing  facts  which  are  con- 
ceded to  be  sufficient  to  support  the  motion  in  case  the  justice 
possessed  jurisdiction  to  entertain  it.  Plaintiff  thereupon 
moved  the  court  to  strike  said  motion  from  the  files,  on  the 
ground  that  the  justice  had  no  jurisdiction  to  entertain  such 
motion,  or  to  set  aside  said  defanlt  and  judgment;  and  at  the 
same  time  notified  the  justice  that  plaintiff  did  not  wish  to  be 
beard  on  the  merits  of  said  motion.  Thereupon  the  motion 
was  submitted  to  the  court,  and  the  justice  admits  (in  his  an* 
swer  to  this  proceeding)  that,  believing  he  had  jurisdiction  to 
entertain  said  motion,  '^  under  the  provisions  of  section  733, 
804,  and  116,  division  1,  of  the  Compiled  Statutes,  and  gen- 
erally under  the  laws  and  decisions  of  this  state,"  he  intended 
to  act  npon  the  same.  But  it  appears  that  at  this  juncture 
plaintiff's  counsel  procured  from  the  district  court  within  and 
for  said  county  a  writ  of  prohibition,  commanding  said  justice 
of  the  peace  ^to  refrain  from  hearing  a  motion  to  set  aside  a 
defanlt  and  judgment"  entered  in  said  action.  On  the  hearing 
of  said  proceeding  for  prohibition  the  district  court  ordered  the 
same  to  be  made  final,  whereupon  this  appeal  from  that  deter- 
mination was  prosecuted. 

There  appears  to  be  no  direct  provision  in  title  18,  division 
1,  of  the  Compiled  Statutes,  sometimes  called  the  Justices' 
Code,  authorizing  a  justice  of  the  peace  to  set  aside  or  vacate 
the  entry  of  default  against  a  defendant,  and  the  judgment  en- 
tered thereon,  and  allow  a  defense  on  the  merits  to  be  inter- 
posed. But  it  is  prescribed  in  section  804  of  said  title  that  the 
provisions  of  the  General  Code  of  Civil  Procedure  ^Mn  relation 
to  parties  to  actions  in  the  district  courts,  and  relative  to  prac- 
tice, pleading,  and  'trial,  shall,  so  far  as  the  same  are  applicable, 
and  do  not  conflict  with  this  title,  be  observed  in  justices' 
courts."  By  virtue  of  that  provision  the  justice  of  the  peace 
in  the  case  above  mentioned  concluded  that  section  116  of  the 
Code  of  Civil  Procedure  was  applicable  to  his  court,  and  that 
thereby  he  was  authorized  to  entertain  said  motion  for  such 
ruling  as  the  facts  warranted.  Section  116  provides,  among 
other  matters,  that  'Hhe  court  may  likewise,  upon  affidavit 
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showing  good  cause  therefor^  after  notice  to  the  adverse  party, 
allow,  upon  such  terms  as  may  be  just,  an  amendmeut  to  any 
pleading  or  proceeding  in  any  other  particular;  and  may, 
upon  like  terms,  allow* an  answer  to  be  made  after  the  time 
limited  by  this  act;  and  may,  upon  such  terms  as  may  be  just, 
and  upon  payment  of  costs,  relieve  a  party,  or  his  legal  repre- 
sentatives, from  a  judgment,  order,  or  other  proceeding  taken 
against  him  through  his  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect." 

Our  consideration  of  this  question  has  led  to  the  conclusion 
that  the  justice  of  the  peace  was  proceeding  according  to  his 
jurisdiction,  as  prescribed  by  law,  when  his  action  was  arrested 
by  the  writ  of  prohibition.  Respondent's  counsel  evidently 
admits  that  the  intention  of  the  legislature,  as  shown  in  section 
804  of  the  Code  of  Civil  Procedure,  was  that  the  provisions  of 
the  Code  of  Civil  Procedure  should  govern  and  "  be  observed 
in  justices'  courts"  in  ''so  far  as  the  same  are  applicable  and 
do  not  conflict  with "  the  special  provisions  of  the  Justices' 
Code;  nor  does  it  appear  to  be  contended  that  there  is  any  con- 
flict or  inapplicability  of  the  provision  of  the  code  cited  as  au* 
thority  for  the  justice  to  entertain  and  pass  upon  said  motion. 
But  counsel  for  respondent  argues  that  section  804  only  makes 
the  provisions  of  the  General  Code  ''relative  to  practice,  plead- 
ing, and  trial"  applicable  to  the  justices'  court,  and  contends 
that  the  question  here  does  not  relate  to  practice,  pleading,  or 
trial,  but  to  the  jurisdiction  or  power  of  the  justice  to  do  a  cer- 
tain thing;  that  the  opening  of  a  default  on  a  sufficient  show- 
ing of  grounds,  as  provided  in  section  116  of  the  code,  is  an 
exertion  of  judicial  power,  not  within  the  realm  of  practice, 
pleading,  or  trial,  and  therefore  the  justice  cannot  invoke  that 
section  as  authority  for  entertaining  the  motion  in  question. 
We  think  that  we  fully  comprehend  the  distinction  urged,  but 
conclude  that  it  is  entirely  inapplicable  to  the  point  under  con- 
sideration. Nor  do  we  find  that  the  various  citations  of  coun- 
sel for  respondent  support  his  contention  that  an  application 
to  the  court  to  vacate  a  default,  and  the  hearing  and  order  of 
the  court  thereon,  is  a  matter  not  included  within  the  clause, 
^'practice,  pleading,  and  trial,"  as  used  by  the  framers  of  tlie 
code.    Nor  do  we  concur  in  the  affirmative  argument  that 
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there  is  an  entire  disconnection  between  ''power"  and  ''prac- 
tice/' as  pertaining  to  statutory  provisions  directing  or  com- 
manding certain  procedure  of  a  court  upon  the  showing  of 
certain  facts  in  the  course  of  an  adjudication.  It  is,  of  course, 
true,  and  is  not  otherwise  contended,  that  the  justice  of  the 
peace,  as  well  as  all  courts,  must  administer  law,  and  adjudi- 
cate upon  cases  within  their  jurisdiction.  The  case  in  question, 
as  well  as  the  parties  thereto,  were  within  the  jurisdiction  of 
the  justice.  That  court  therefore  had  power  over  the  case  to 
adjudicate  and  determine  the  controversy  and  execute  its  judg- 
ment, proceeding  in  the  manner  prescribed  by  law.  Nuw,  if 
the  statute  provided  that  the  justice  "may"  or  "shall"  proceed 
thus  and  so,  upon  the  showing  of  certain  facts,  or  the  happen- 
ing of  certain  events  pertaining  to  the  cause,  in  the  course  of 
its  adjudication,  determination,  and  execution  of  the  judgment, 
we  think  it  would  be  quite  hard  to  maintain  that  such  action 
of  the  justice  had  no  relation  to  the  "practice"  therein,  accord- 
ing to  the  common  understanding  and  acceptation  of  those 
terms,  as  applied  to  the  proceedings  of  courts.  And  again, 
where  the  statute  does  provide  that,  in  relation  to  practice  in 
the  course  of  adjudicating  and  enforcing  rights  or  redressing 
wrongs,  the  court,  in  view  of  certain  facts  occurring  and 
shown,  "shall"  or  "may"  proceed  thus  and  so,  we  do  not 
think  it  can  be  maintained  that  the  court  has  no  authority  to 
do  the  thing  prescribed. 

It  has  been  held  in  many  jurisdictions  that  an  appeal  from 
a  judgment  taken  by  default  would  be  of  no  avail,  because  the 
judgment  is  in  the  nature  of  one  confessed.  If  it  should  be  so 
held  here,  and,  further,  that  the  justice  was  powerless  to  re- 
lieve from  a  judgment  taken  by  default,  on  timely  application 
and  sufficient  showing,  there  would  be  no  remedy  at  all,  what- 
ever disaster  or  uncontrollable  circumstance  may  have  pre- 
vented defendant  from  appearing  within  time.  Such  a  situation 
does  not  prove  that  there  are  statutory  provisions  authorizing 
the  justice  to  vacate  a  default.  But  where  statutory  provisions 
have  been  inserted,  directing  the  justice  to  look  to  the  General 
Code  for  guidance  where  tiie  Justices'  Code  is  silent,  we  think 
Buch  considerations  as  just  suggested  have  some  bearing  to  in« 
dicate  whether  our  constructions   tend   towards  a   heathfal 
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interpretation  in  favor  of  natural  right  (Code  Civ.  Proc., 
§  638),  or  whether  the  interpretation  tends  to  destroy  the  spirit. 
While  the  point  under  consideration  maj  not  have  been  directly 
involved  in  Oage  v.  MaryaUj  9  Mont  266,  and  in  JPfncua  v. 
Dotod,  11  Mont.  88,  still  the  treatment  in  those  cases  shows  a 
view  in  harmony  with  this.  We  hold  that  both  within  the 
spirit  and  the  letter  of  the  statute  the  justice  of  the  peace  had 
authority  in  the  premises  to  entertain  the  motion  for  such  rul- 
ing as  the  showing  warranted. 

The  order  of  the  district  court  granting  prohibition  will  be 
reversed,  and  the  proceeding  remanded,  with  directions  to  dis- 
miss the  same. 

Betfersed* 

PembebtoN;  C.  J.,  concurs.  De  Witt,  J.,  concurs  in  the 
result. 


24  ^      ADAMS,  Appellant,  v.  BANKERS'  LIFE  ASSOCI- 

.ATION,  Respondent. 

[Submitted  June  6, 1898.    Decided  June  13, 1898.] 

AmiL—iZMord— ^atZurtf  to  bHow  tfrror.— A  Jadgment  wiU  be  ftiBrmed  wbere  iheio 
ig  nothing  before  the  appellate  oonrt  bat  the  Judgment-roll,  upon  which  no 
error  appears  or  is  suggested,  and  a  bill  of  exceptions,  which  is  merely  a  skel^ 
ton  oontaioing  a  direction  to  insert  matter  therein,  whidh  is  neither  inserted 
nor  in  the  record  by  reference 

Appeal  from  First  Judicial  District  Lewis  and  Garke  County. 

Judgment  was  rendered  for  the  defendant  below  bj  Buck,  J. 
Affirmed. 

T.  J.  Walsh,  for  Appellant 
AdUnson  &  Miller,  for  Respondent. 

Feb  Curiam. — In  this  case  we  have  heretofore  sustained  a 
motion  striking  from  the  record  a  large  portion  thereof.  The 
appeal  is  from  the  judgment  All  that  is  now  before  us  is  the 
judgment-rol],  and  a  paper  which  is  claimed  to  be  a  bill  of 
exceptions.  Appellant  has  filed  no  brief,  and  made  no  argu- 
ment;  and  in  no  way  suggests  any  error  apparent  upon  th« 
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judgment-roll.  Oar  examination  does  not  disclose  any  error. 
{Territory  v.  StardoUj  8  Mont,  157.)  The  bill  of  exceptions  is 
a  mere  skeleton,  containing  notes  to  the  effect,  ''Here  insert/' 
but  the  matter  to  be  inserted  is  not  inserted,  nor  is  it  in  the 
record  by  reference.    The  judgment  is  therefore  affirmed. 


HOPKINS,  Respondent,  t;.  BUTTE  AND  MONTANA 
COMMERCIAL  COMPANY,  Appellant. 

[Argued  February  23, 1893.    Decided  July  17, 1898.} 

19 kTKBB— Damage*  from  overflaw^InstrwAions.'-lL  person  engaged  in  a  legitimata 
boBiness  is  only  liable  to  another  for  such  injuries  ts  result  from  negligenoe 
or  the  want  of  ordinary  care  and  prudence  in  the  management  thereof,  and 
therefore,  in  an  action  for  damages  for  causing  an  overflow  of  plaintiff's  land 
by  floating  logs  down  a  stream  it  is  error  to  charge  that  though  the  defendant's 
business  was  legitimate  it  must  so  conduct  it  as  not  to  cause  injury  to  the 
plaintiff,  and  if  the  defendant's  logs  had  jammed,  forming  a  gorge  which  re- 
tarded the  natural  flow  of  the  stream,  and  the  gorge  was  suddenly  released, 
causing  plaintiff's  lands  to  be  submerged  he  was  entitled  to  recover,  ts  such 
charge  practically  ignores  the  question  of  negligence.  {Bieienberg  y.  Montana 
JTnion  By.  Co.,  8  Mont.^271,  cited.) 

Appeal  from  EiglUh  Judicial  District,  Cascade  Cbv/rUy. 

Action  for  damages.    The  cause  was  tried  before  Ben- 
ton, J.    Plaintiff  had  judgment  below.    Eeversed. 

Arthur  J.  Shores,  for  Appellant. 

Leslie  &  Downing,  for  Respondent. 

Pembebton,  C.  J. — The  respondent,  who  was  plaintiff  be- 
low, alleges  in  his  complaint  that  he  is  the  owner  of  a  ranch 
in  Cascade  oounty,  and  engaged  thereon  in   raising  grass, 
wheat,  oats,  vegetables,  etc.;  that  a  certain  stream,  known  as 
Deep  creek,  flows  through  his  said  ranch ;  that  in  the  month 
of  July,  1891,  the  appellant  (defendant  below)  was  engaged  in 
floating  logs  down  said  stream  to  its  mills,  located  at  the  city 
of  Great  Falls;  that  the  appellant  had  theretofore  erected 
large  dams  or  reservoirs  on  said  stream,  above  tlie  lands  of 
respondent,  for  the  accumulation  of  water  to  assist  in  floating 
said  logs  when  the  water  was  low  in  said  stream;  that  appel- 
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lant  had  cut  and  placed  in  said  stream  above  the  lauds  of  re- 
spoudeut  a  large  quantity  of  logs  to  be  floated  down  said  stream 
to  its  mills;  that  said  logs  had  formed  a  jam  or  boom  in  said 
stream  that  obstructed  the  natural  flow  of  the  water  therein, 
and  backing  up  the  water  in  large  quantities  above  the  lands 
of  respondent,  so  that  the  jam,  gorge,  or  boom,  was  suddenly 
released,  and  caused  said  stream  to  swell  and  overflow  its  banks, 
submerging  respondent's  lands,  and  by  means  thereof  caused 
quantities  of  muddy  water,  logs,  rafts,  rubbish,  and  dirt  to 
flow  over  and  upon  respondent's  lands,  damaging  the  lands, 
crops,  fences,  etc.,  of  respondent. 

The  second  count  in  the  complaint  charges  substantially  the 
same  facts  as  above,  and  in  addition  thereto,  after  alleging  that 
said  logs  formed  a  jam,  etc.,  in  said  stream  above  respondent's 
lands,  alleges  that  "the  defendant  (appellant)  wrongfully, 
through  its  agents  and  servants,  suddenly  released  said  water, 
which  caused  said  stream  to  rise  above  the  level  thereof,  and 
that  by  reason  thereof  plaintiff's  (res|>ondent's)  land  was  sub- 
merged," etc,  and  by  reason  thereof  respondent  was  damaged. 

The  appellant  filed  a  general  demurrer  to  the  complaint, 
which  was  overruled  by  the  court,  and  appellant  excepted. 
Answer  and  replication  were  filed,  the  answer  denying  all  the 
allegations  of  the  complaint.  The  cause  was  tried  to  a  jury, 
and  verdict  and  judgment  rendered  for  respondent. 

Appellant  filed  its  motion  for  new  trial,  which  was  over- 
ruled. Whereupon  appellant  appealed  from  the  order  over- 
ruling motion  for  new  trial,  and  from  the  judgment  of  the 
court  below. 

On  the  trial  of  the  case  counsel  for  appellant  requested  the 
court  to  give  the  jury  the  following  instruction:  "The  plain- 
tiff's action  is  based  on  the  alleged  negligence  of  the  defend- 
ant in  the  conduct  of  its  business  upon  Deep  creek.  There  is 
no  presumption  that  it  was  unlawful  for  defendant  to  float  logs 
down  this  stream,  and  the  plaintiff  can  recover  of  defendant  in 
this  action  only  by  showing  that  it  was  guilty  of  a  want  of 
ordinary  care  and  prudence  in  the  conduct  of  its  business  upon 
this  stream,  and  that  the  plaintiff  has  sustained  damage  because 
of  such  lack  of  care."  The  court  refused  this  request,  and  in- 
structed the  jury  as  follows:  "There  is  no  presumption  that  it 
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was  unlawfal  for  defendant  to  float  logs  down  this  stream.  - 
The  defendant  had  the  right  to  use  such  stream  for  such  pur- 
pose^ and  thej  were  engaged  in  a  legitimate  business,  but  while 
engaged  in  such  business  the  defendant  was  obliged  to  conduct' 
its  business  in  such  manner  as  not  to  cause  injury  to  the  plain- 
tiff. And  if  you  believe  from  the  evidence  that  in  July,  1891, 
the  defendant  had  placed  in  Deep  creek  above  the  lands  of  the 
plaintiff  a  large  quantity  of  logs  to  be  floated  down  said  stream 
to  their  mill,  which  had  jammed  together,  forming  a  gorge, 
and  such  jam  obstructed  and  retarded  the  natural  flow  of  said 
stream  in  large  quantities,  so  that  such  jams  and  gorges  were 
suddenly  released,  causing  said  stream  to  swell  and  raise  above 
the  level  thereof,  thereby  submerging  plaintiff's  land  with 
water,  and  thereby  caused  large  quantities  of  water,  logs  and 
rubbish  to  flow  over  said  plaintiff's  laud,  and  his  growing  crops 
were  destroyed  by  reason  thereof,  you  will  find  for  the  plain- 
tiff in  whatever  damages  you  may  believe  from  the  evidence  he 
has  sustained.'' 

The  action  of  the  trial  court  in  refusing  the  request  of  appel- 
lant and  in  giving  the  instruction  quoted  above  is  the  principal 
error  assigned  in  the  record. 

The  gist  of  this  action  is  negligence;  and  until  some  negli- 
gence is  shown  there  cannot  be  said  to  be  any  liability.  (£ie- 
lenberg  v.  Montana  Union  Ry.  Ob.,  8  Mont.  271.) 

We  think  the  instruction  requested  by  appellant  correctly . 
stated  the  law  of  the  case,  and  should  have  been  given.  {Car^ 
Ur  v.  ThurBtxm,  58  N.  H.  104;  42  Am.  Rep.  584;  Field  v. 
Apple  River  X.  D.  Q).,  67  Wis.  669.)  The  instruction  given 
by  the  court  practically  ignored  the  question  of  negligence,  and 
told  the  jury  to  find  for  the  respondent  for  whatever  damages 
be  had  sustained  by  the  acts  of  the  appellant  in  placing  the 
logs  in  said  stream,  whether  the  appellant  was  guilty  or  not  of. 
any  negligence  or  want  of  care  in  the  conduct  of  its  business, 
or  whether  the  damage  resulted  from  causes  beyond  appellant's 
control,  and  this,  too,  after  instructing  the  jury  that  the  appel- 
lant had  a  right  to  place  its  logs  in  said  stream,  and  that  it 
was  engaged  in  a  legitimate  business.  Ordinarily,  if  a  person 
is  engaged  in  a  legitimate  business,  he  is  only  liable  to  another  * 
for  such  injuries  as  result  from  negligence  or  the  want  of 
Vol.  2III.-15 
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ofdinary  care  and  prudence  in  the  conduct  and  management 
thereof.  Tested  by  thifl  rule,  we  think  the  instruction  given 
by  the  court  below  did  not  correctly  state  the  law  governing 
the  case. 

There  are  other  errors  assigned,  but  we  do  not  deem  it  neces- 
sary to  consider  them. 

The  order  of  the  court  below  denying  a  new  trial  is  over- 
ruled, the  judgment  reversed,  and  the  cause  remanded  for  new 

triaL 

JtevenecL 

Habwood,  J.,  and  Db  Witt,  J.,  concur* 


SCHUTTLER  et  al.,  Rbspondentb,  v.  KING,  Appelu^^nt. 

[Argaed  October  a4»  1892.    Decided  Jxxlj  17, 1898.] 

PiiBADOra — 8%tffiMmoy  of  eomplaML  on  nigcitiM$  itutrum^nt.— A  complaint  la 
an  aotton  on  a  promlMory  note  which  ayen  the  execation|and  dellyery  of  the 
note  for  a  Talnable  connderation,  stating  the  date,  consideration,  parties, 
principal  sum,  rate  of  interest,  the  amoant  doe  and  unpaid,  and  that  th« 
plaintiffs  are  now  the  owners  thereof  and  entitled  to  receire  the  money  dno 
and  nnpaid  thereon,  and  have  not  indorsed  or  transferred  said  note,  bnt  thai 
the  same  since  its  matarity  has  been  lost,  states  a  cause  of  action,  and  is  not 
open  to  the  objection  that  it  does  not  show  by  any  ayerment  any  promise  in 
fact  or  by  implication  to  pay  any  sum  of  money,  or  to  pay  the  plaintiilB  any 
money,  nor  when,  according  to  defendant's  promise,  payment  should  be  madew 

Lost  Ikbtbumxht— iNnxMNrnr  Bkfobs  Sxtit.— Tender  of  indemnity  before  suit  is 
not  necessary  to  entitle  a  plaintiff  to  Judgment  in  an  action  upon  a  lost  iMfo- 
tiable  instrument. 

Appeal  from  First  Judicial  District,  Lewis  and  Qarhe 
Cou/niy. 

Action  on  promissory  note.  Judgment  was  rendered  for 
plaintiff  below  by  Buck,  J.    Affirmed. 

Thomas  C  Bnch^  for  Appellant. 

Wade  &  Blackfordf  for  Respondent. 

Pehberton,  C.  J. — This  is  a  suit  on  a  promissory  note 
alleged  to  be  lost.  The  allegations  of  the  complaint,  omitting 
the  formal  parts,  are  as  follows:  ''  That  on  the  twentj^second 
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day  of  Janaary^  1885,  the  said  defendaut,  J.  B.  King,  and 
Wlieatly  Bros.,  of  Bozeman,  Montana,  for  a  valuable  consider- 
ation, executed  and  delivered  to  the  said  Schuttler  &  Hotz,  as 
such  partners,  tlieir  certain  promissory  note  of  that  dale,  for 
the  sum  of  six  hundred  and  seventy-nine  and  seventy-four* 
hundredths  dollars  ($679.74),  due  on  the  13th  day  of  Septem- 
ber, 1885,  together  with  interest  after  maturity  at  the  rate  of 
10  per  cent  per  annum.  That  on  the  third  day  of  January, 
1887,  the  said  J.  B.  King  paid  on  said  note  the  sum  of  $91.69. 
That  no  other  sum  or  amount  has  been  paid  on  said  note,  and 
that  there  is  now  due  and  unpaid  on  the  same,  from  said 
defendant  King,  the  sum  of  nine  hundred  and  seventy-seven 
and  forty-seven-hundredths  dollars  ($977.47),  principal  and 
interest  to  this  sixth  day  of  July,  1891.  That  the  said  plaintiffs 
are  now  the  owners  of  said  note,  and  entitled  to  receive  the 
money  due  and  unpaid  thereon;  that  said  plaintiffs,  or  either 
of  them,  have  not  indorsed  or  transferred  said  note,  but  that 
the  same  since  its  maturity  has  been  lost'' 

The  appellant  (defendant  below)  was  personally  served  with 
summons  in  this  case,  but  made  no  appearance  of  any  kind. 
Judgment  was  entered  against  him  in  accordance  with  the 
prayer  of  the  complaint,  on  the  sixth  day  of  July,  1891.  On 
the  fourth  day  of  June,  1892,  this  appeal  was  taken  from  the 
judgment.  The  contention  of  the  appellant  is  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  or  to  sustain  a  j  udgment.  The  appellant  especial  ly  con- 
tends that  the  complaint  does  not  contain  any  of  the  following 
facts,  each  of  which  he  claims  the  complaint  should  aver: 
*^  That  the  defendant  ever  made  any  promise  to  pay  any  sum  of 
money,  or  any  facts  from  which  such  a  promise  is  by  law  im- 
plied. The  complaint  does  not  show  by  any  statement  of  fact 
that  any  promise  in  fact  or  promise  by  implication  to  pay  to 
plaintiffs,  or  either  of  them,  any  money.  The  complaint  does 
not  contain  any  statement  of  fact  showing  when,  according  to 
defendant's  promise,  payment  should  be  made;  that  is  to  say 
there  is  no  statement  of  a  breach  of  the  contract." 

In  Hook  v.  WluUf  36  Cal.  299,  in  a  case  similar  to  the  one 
under  consideration,  the  court  says:  ''The  allegation  in  the 
complaint, '  that  said  defendant  executed  to  this  plaintiff  a 
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promtssorj  note/  is  equivalent  to  an  allegation  'that  defendant 
made  his  note  payable  to  plaintiff;'  and  an  allegation  that  de* 
fendaut  executed  to  plaintiff  his  note  in  writing,  or  made  his 
note  in  writing  payable  to  plaintiff,  includes  and  imports  a 
delivery  of  the  same  to  plaintiff.  (Oiurohill  v,  Oarchier,  7 
Term.  Rep.  597;  Rusadl  v.  Whipple,  2  Cow.  636.)  The  mak- 
ingjind  delivery  of  a  promissory  note  by  defeudaut  to  plaintiff 
imports  a  liability  to  pay  in  accordance  with  its  terms,  without 
any  averment  of  a  continuous  holding  or  ownership;  and  after 
the  allegation  of  the  execution  of  the  promissory  note  to  plain- 
tiff by  defendant,  a  further  allegation  that  plaintiff  is  still  the 
owner  and  holder  thereof  would  be  surplusage.  (Poarman  v. 
MUts^  35  Cal.  118;  95  Am.  Dec.  90;  Weddo-spoon  v.  Rogers, 
32  Cal.  671.)  Defendant  not  having  denied  the  execution  of 
the  note  to  plaintiff,  his  liability  to  pay  is  a  legal  conclusion, 
and  not  having  affirmatively  alleged  any  fact  showing  that  he 
had  paid,  or  relieving  him  from  the  legal  liability  to  pay,  he 
was  not  entitled  under  his  answer  to  offer  any  defense  in  evi- 
deuce,    {Edaon  v.  Diaaye,  8  How,  Pr.  274.)" 

In  Ward  v.  Clay,  82  Cal.  602,  the  court  held:  "  Defects  of 
form  of  averment  or  uncerlainty  cannot  be  urged  upon  general 
demurrer.  •  •  •  A  complaiut  on  a  promissory  note  which  states 
the  material  substance  and  legal  effect  of  the  note,  showing  its 
date,  consideration,  parties,  principal  sum,  and  rate  of  interest, 
and  the  amount  due  and  unpaid,  and  avers  that  defendant  re- 
fuses to  pay  the  same,  or  any  part  thereof,  and  that  plaintiff  is 
still  the  owner  and  holder  of  the  note,  is  not  subject  to  a  gen- 
eral demurrer  on  the  ground  that  a  copy  of  the  note  is  not 
embodied  in  the  complaint.^'  (See  ChxLvea  v.  Drave,  66  Tex. 
658.) 

Our  Code  of  Civil  Procedure,  section  85,  requires  the  com- 
plaint to  contain  "a  statement  of  the  facts  constituting  the 
cause  of  action,  in  ordinary  and  concise  language." 

From  a  consideration  of  these  authorities,  we  arc  of  opinion 
that  the  complaint  states  fftcts  sufficient  to  constitute  a  cause 
of  action,  and  therefore  sufficient  to  sustain  the  judgment  ap- 
pealed from. 

The  appellant  contends  that,  this  being  a  suit  upon  a  lost 
negotiable  instrument,  an  indemnity  bond  should  have  been 
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Kiven  or  tendered  bj  respondents  before  salt  to  enable  them  to 
recover  judgment 

We  do  not  think  that  the  tender  of  indemnity  can  be  oon- 
sidered  as  any  part  of  the  plaintiffs'  cause  of  action,  or  as  a 
fact  or  event  upon  which  their  right  of  action  accrues.  (Ran-- 
dolph  V.  Harris,  28  Cal.  662;  87  Am.  Dec.  139,  and  cases  cited.) 
The  appellant  can  fully  protect  himself  by  demanding  indem- 
nity at  the  proper  time  and  in  the  proper  manner. 

We  are  of  the  opinion  that  the  judgment  in  this  case  should 
be  affirmed* 

Affirmedm 

Habwood,  J.,  and  De  Witt,  J.,  ooncan 


HORSKY  ET  AU,  Appellants,  v.  HELENA  CON- 
SOLIDATED  WATER  COMPANY,  Respondent. 

[Argaed  Febniary  16^  1S98.    Decided  Joly  17, 1898.] 

PLSADno— jlMumirfion  o/oon(ra«(.— The  assamption*Aiid  Moeptanoe,  by  the  de- 
fendant wftter  oompany.  of  a  oontnet  to  famish  water,  made  beti^een  plaintiff 
and  another  water  oompany,  ia  snffioiently  ihown  where  the  eomplaint  alleges 
that  the  defendant  company  assumed  said  contract,  snbititnted  itself  for  the 
old  oompany,  and  performed  acts  only  consistent  with  an  adoption  of  tha 
contract* 

BAMM^ContraeC^C<m9iderai{on.'~JL  Talnable  consideration  for  the  assnmption  of 
a  contract  to  fnmish  water  is  sufficiently  shown  by  an  allegation  in  the  com- 
plaint that  defendant,  for  a  considerable  time,  collected  the  price  and  rates 
therein  mentioned. 

IwruKonox.— An  injnnetion  will  lie  to  restrain  a  water  company  from  shntting  off 
the  entire  water  supply  of  a  brewery  in  Tiolation  of  a  contract  which  it  had 
assumed,  when  such  act  would  stop  the  brewing,  and  iuTolTC  the  destruction 
of  large  quantities  of  malt,;and  loss  of  trade, 

Appeal  from  First   Judicial   Didrid,  Lewis  and   (Xarke 
C&aniy. 

Action  for  an  injanction.      Defendant's  demurrer  was  sus- 
tained by  Buck,  J.    Reversed. 

Toole  &  Wallace^  for  Appellant 

I.     The  defendant  having  purchased   the  old  company's 
property  and  franchise,  and  assumed  the  coutract  while  plain- 
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tiffs  were  using  their  servioe-pipe  thereuuder,  is  directlj  bound 
by  tlie  obligations  of  sucli  contract.  {Cojffman  v.  Bobbins^  8  Or. 
278,  284;  Pomeroy's  S[>ecific  Performance  of  Contracts,  §  493.) 

II.  Having  availed  itself  of  the  legal  rights  of  the  con- 
tract, that  is,  its  benefits,  and  retained  the  rents  collected  there- 
under, it  cannot  shirk  its  burdens,~that  is,  itTlegal  obligations. 
(Boston  etc.  Oo.  v.  Bankenf  etc.  Tel.  C^.,  36  Fed.  Rep.  288; 
6th  General  Digest  of  the  United  States,  p.  626,  No.  238,  and 
cases;  Starr  v.  I^Uee,  19  Paa  Bep.  225,  226;  Bradner  v.  How- 
ard, 75  N.  Y.  417,  421.) 

III.  Having  knowingly  furnished  water  and  collected 
rents  under  the  contract — ^acts  only  consistent  with  its  adop- 
tion— ^and  thereby  led  plaintiffs  to  believe  that  it  had  made 
the  contract  its  own,  defendant  could  not  thereafler  repudiate 
its  obligations.  (  Wiggins  Ferry  Oo.  v.  Ohio  etc  Ry.  Oo.,  142 
U.  S.  396,  408,  409;  Frdinghuysen  v.  Nugent,  36  Fed.  Eep. 
230;  Winchester  do.  Co.  v.  Funge,  109  U.  S.  651,  653;  Poffer 
V.  IFomwer,  94  N.  Y.  450.) 

ly.  Plaintiffs  not  only  allege  the  performance  of  acts  by 
defendant  only  consistent  with  the  adoption  of  the  contract, 
but  distinctly  aver  that  it  "assumed"  the  contract,  and  "sub* 
Btituted  it£elf  ior  the  old  company  therein,"  the  latter  aver- 
ments being  expressly  declared  by  the  supreme  court  of  the 
United  Stales  in  Wiggins  Ferry  Oo.  v.  Ohio  etc  Ry.  Oo.,  142 
U.  S.  396,  to  be  needless  to  bring  about  in  law  an  adoption  of 
the  contract  In  this  case,  then,  we  have  gone  so  far  as  to 
allege  the  distinct  assumption  by  defendant. 

V.  Even  were  defendant  in  fact  not  bound  by  this  con- 
tract on  the  theory  of  substitution  of  parties  or  express  assum|)- 
tion,  yet,  by  its  conduct  relied  on  by  us  to  our  injury,  it  is 
estopped  from  disputing  its  obligations  thereunder.  (State  v. 
Hastings,  15  Wis.  90,  and  cases  there  cited;  Midland  R.  R.  Oo. 
V.  Hitchcock,  37  N.  J.  Eq.  549;  Wiggijis  Ferry  Oo.  v.  Ohio  etc. 
Ry.  Oo.,  142  U.  S.  408,  409;  2  Pomeroy's  Equity  Jurispru- 
dence,  §  965.) 

McOonneU,  (Xayherg  &  Gunn,  for  Respondent. 

I.  The  effort  is  made  to  hold  the  defendant  company  re- 
sponsible upon  said  contract  upon  the  ground  of  assumptioa. 
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adoption^  and  acquiescence  in  the  same.  There  is  no  averment 
that  sach  assumption  was  for  a  valuable  consideration.  The 
question,  then,  is  reduced  to  one  of  acquiescence.  There  being 
DO  contract  between  the  Helena  Water  Company  and  the  re- 
spondent, that  the  latter  should  assume  the  Woolston  contract, 
it  was  at  liberty  to  renounce  said  contract.  (  Wiggins  Ferry  Oo. 
V.  Ohio  etc.  By.  Co.,  142  U.  S.  396.)  We  insist  that  the  alle- 
gations  in  the  complaint  are  insufficient  to  set  up  a  contract  by 
acquiescence.  The  allegations  of  assumption  and  adoption,  not 
being  founded  upon  any  consideration,  must  be  rejected  as  sur- 
plusage. If  there  was  such  acquiescence  in  the  contract  and 
delivery  of  water  under  it  that  it  established  it  as  the  contract 
between  the  respondent  and  the  appellants,  then  the  proper 
mode  of  averment  would  be  to  aver  that  such  contract  existed, 
leaving  all  the  facts  connected  with  the  delivery  and  payment 
of  water  under  its  terms  as  matters  of  proof  to  establish  the 
contract.  The  principle  upon  which  the  contractual  relation 
is  established  by  acquiescence  between  the  plaintiff  and  defend- 
ant must  be  that  in  law  there  was  a  mutual  consent  to  it  and 
agreement  to  be  governed  by  its  terms ;  that  is  to  say,  while 
there  were  no  words  of  express  agreement,  the  conduct  of  the 
parties  in  relation  thereto  created  an  agreement  as  much  so  as 
if  it  had  been  made  by  express  words.  The  same  concensus 
of  mind  between  the  parties  is  as  necessary  in  establishing  a 
contract  by  acquiescence  as  it  is  one  created  by  express  words. 
It  is  bad  pleading  to  set  out  the  facts  which  constitute  the  evi- 
•denoe,  instead  of  setting  out  the  ultimate  fact  of  the  agreement. 
(Maxwell  on  Code  Pleading,  76,  77,  105.) 

II.  There  is  a  plain,  speedy,  and  adequate  remedy  at  law. 
{Heaney  v.  BuUe  and  Montana  Ocrni.  Co.,  10  Mont.  590;  Jerome 
V.  Roes,  7  Johns.  Ch.  315;  11  Am.  Dec.  484;  Bracken  v.  Pres" 
ion,  1  Finn.  584;  44  Am.  Dec.  412;  Trustees  v.  Eoessli,  13  Wis. 
348;  Oatching  v.  Terrell,  10  Ga.  576;  High  on  Injunction, 
|§  701,  1106,  1107,  1109;  Medkanics'  Foundry,  etc,  v.  Byall, 
75  Cal.  601.)  Certainly  it  cannot  be  claimed  that  a  brewing 
business  destroyed  by  the  wrongful  conduct  of  the  defendant 
could  not  be  compensated  in  damages.  But  it  is  not  essential, 
uupder  this  contract,  that  the  appellants  should  be  compelled  to 
abandon  their  business  of  brewing.     They  might  pay  the  in- 
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creased  price  under  protest,  and  bring  their  action  at  law  t^ 
recover  it  back.  {Qiioago  eto.  IL  JR.  Co.  v.  Ckioago  etc  Coal 
Co.,  79  111.  121,  130.)  It  does  not  appear  that  the  plaintiffs 
might  not  get  water  from  other  sources,  and  compensate  them- 
selves with  damages  by  action  at  law  for  the  breach  of  the 
alleged  contract  under  consideration. 

Pemberton,  C.  J. — This  is  a  suit  for  injunction.    The 
facts  stated  in  the  complaint  are  substantially  as  follows:  Ap- 
pellants (plaintiffs  below),  Horsky,  Miller  &  Co.,  the  owners 
of  a  large  brewery,  and  having  a  valuable  patronage  and  cus- 
tom to  which  they  steadily  supplied  the  product  of  their  brew- 
ery, made  a  contract  on  February  16,  1887,  with  one  Greorge 
F.  Woolston,  to  furnish  water  for  a  term  of  ten  years,  for 
brewing  and  other  purposes,  at  stipulated  rates,  through  a  sys- 
tem of  water-mains  to  be  built  by  the  latter  in  the  city  of 
Helena.     Woolston  organized,  on  March  6,  1&87,  a  corpora- 
tion, "Helena  Water  Company,"  to  which  he  sold  all  of  his 
right  in  the  above-mentioned  contract  and  the  contract  itself 
for  a  valuable  consideration  paid  by  this  company,  which  re- 
ceived apd  accepted  the  contract,  and  at  once,  on  the  date  last 
named,  entered   on  its  performance,  b^an  furnishing  water 
through  the  system  of  piping  above  mentioned,  with  which 
plaintiffs'  private  pipe  connected,  and  continued  to  fully  per- 
form and  discharge  the  contract  until  the  year  1890,  when  it 
sold  its  entire  assets,  including  the  franchise,  to  the  defendant 
company.     Whereupon  the  defendant  assumed  and  accepted 
this  contract,  substituting  itself  for  the  first-named  company 
in  the  contract,  and  continued  to  comply  with  the  terms  of 
said  contract,  i.  e.,  to  permit  plaintiffs  to  take  and  use  the 
water  through  the  system  of  mains  and  pipes  above  men- 
tiotied,  and  to  collect  therefor  under  it,  until  January  24, 1891, 
when  it  refused  to  longer  recognize  the  contract,  and  was  about 
to  cut  off  entirely  the  water  supply  from  plaintiffs'  private 
pipes,  because  plaintiffs  refused  to  pay  prices  therefor  above 
the  contract  rates,  and  that  if  the  water  were  so  to  be  turned 
off  it  would  stop  plaintiffs  from  brewing,  involve  the  destruc- 
tion of  large  malt  supplies,  prevent  them  from  supplying  their 
customers,  and  cause  a  loss  of  their  trade,  on  acoount  of  which 


18  Mont.]      HoRSKY  v.  Helena  C.  W.  Co.  233 

plaintiffs  sought  and  obtained  a  preliminary  injunction,  re- 
straining the  defendant  company  from  shutting  off  the  water. 

The  second  cause  of  action  sets  forth  the  same  facts  as  the 
first,  with  the  further  fact  that  on  the  day  when  the  defendant 
company  repudiated  the  contract  both  Woolston  and  the 
Helena  Water  Company  were  insolvent,  which  said  insol- 
vency arose  after  the  date  when  the  defendant  assumed  the 
contract  on  its  purchase  from  the  Helena  Water  Company. 
That  if  defendant  had  repudiated  the  contract  at  the  time  of 
its  said  purchase,  plaintiffs  could  have  indemnified  themselves 
against  Woolston  and  the  Helena  Water  Company  for  its 
breach,  but  are  now  utterly  unable  so  to  do,  and  that  their 
failure  to  do  so  was  brought  al)out  by  their  reliance  upon  this 
assumption  of  the  contract  by  the  defendant. 

To  the  complaint  the  respondent  interposed  a  general  de- 
murrer. The  court  below  sustained  the  demurrer,  and  the 
appellants  electing  to  stand  on  their  complaint,  judgment  was 
rendered  in  favor  of  respondent  for  costs.  From  this  judg- 
ment this  appeal  is  prosecuted. 

The  principal  error  complained  of  is  the  action  of  the  trial 
court  in  sustaining  the  demurrer  to  the  complaint. 

It  will  be  observed  that  the  complaint  allies  that  in  the 
year  1890  the  respondent  assumed  and  accepted  a  certain  con- 
tract, then  and  theretofore  in  force  between  the  appellants  and 
the  Helena  Water  Company  for  furnishing  water  to  the  appel- 
lants by  said  Helena  Water  Company. 

That  part  of  the  complaint  which  alleges  such  assumption, 
and  acceptance  by  respondent,  of  said  contract  between  the 
appellants  and  the  Helena  Water  Company,  after  referring  to 
the  organization  of  the  Helena  Water  Company,  is  as  follows: 
''And  that  thereafter,  the  said  defendant  company  having  so 
purchased  the  said  property,  assets  and  rights  of  the  said 
Helena  Water  Company,  and  from  the  date  oC  the  said  last* 
named  transfer  and  purchase  by  the  said  defendant  company, 
it,  the  defendant  company,  assumed  the  said  contract,  accepted 
the  same,  entered  upon  the  faithful  performance  thereof  in 
accordance  with  its  terms,  substituted  itself  fpr  the  Helena 
.Water  Company  therein,  began  forthwith  to  furnish,  and  con- 
tinued^ without  interruption,  to  furnish,  water  und^  and  in 
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aooordance  with  the  terms  of  said  contract,  as  the  Helena 
Water  Coroi)an7  had  before  it,  and  to  collect  for  the  water  so 
famished  from  time  to  time  the  contract  price  for  tlie  water 
80  famished,  collecting  therefor  under  and  on  account  of  the 
said  contract  from  these  plaintiffs,  and  has  continued  so  to  do 
and  to  comply  with  the  terms  of  the  said  contract  until  the 
twenty-foarth  day  of  January,  1891.*' 

I>oes  the  complaint  state  facts  sufficient,  if  proved,  to  show 
an  assumption  and  acceptance  of  the  contract  between  the 
Helena  Water  Company  and  the  appellants  by  the  respondent? 

In  Wiggifu  Ferry  Co.  v.  Ohio  etc  B.  Co.,  142  U.  8.  408,  a 
case  involving  facts  and  principles  analogous  to  the  case  at  bar, 
the  court  says:  '^  It  is  not  necessary  that  a  party  should  deliber- 
ately agree  to  be  bound  by  the  terms  of  a  contract  to  which  be 
is  a  stranger,  if,  having  knowledge  of  such  contract,  he  deliber- 
ately enters  into  relations  with  one  of  the  parties,  which  are 
only  consistent  with  the  adoption  of  such  contract.  If  a  per- 
son conduct  himself  in  such  manner  as  to  lead  the  other  party 
to  believe  that  he  has  made  a  contract  his  own,  and  his  acts 
are  only  explicable  upon  that  theory,  he  will  not  be  permitted 
afterwards  to  repudiate  any  of  his  obligations.'^ 

It  will  be  seen  that  the  complaint  in  this  case  not  only  al- 
leges the  porformance  of  acts  by  respondent  only  consistent 
with  the  adoption  of  the  said  contract  between  the  appellants 
and  the  Helena  Water  Com|>any,  but  it  alleges  that  the  re- 
spondent ^^assumed*^  said  contract  and  *^ wbstUuted  itself  for 
the  old  company/'  In  this  respect  we  think  the  complaint 
states  facts  sufficient  to  constitute  a  cause  of  action. 

It  is  urged  by  respondent  that  the  complaint  does  not  disclose 
a  valuable  consideration  for  the  assumption  of  said  contract 
by  respondent.  The  contract  between  the  ap]>ellant8  and  the 
Helena  Water  Com{)any  is  attached  to  the  complaint  and  made 
a  part  thereof.  Tlie  consideration  therefor  is  therein  named 
and  the  water  rates  stated.  The  complaint  alleges  that  the 
respondent  having  assumed  the  contract  between  the  Helena 
Water  Company  and  appellants,  furnished  water  thereunder, 
and  collected  the  price  and  rates  therein  mentioned,  of  appel- 
lants, for  a  considerable  length  of  time.  We  think  this  suffi*- 
eieutly  discloses  a  valuable  consideration. 
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It  is  contended  by  respondent  that  appellants*  remedy,  if 
tliey  have  any,  is  at  law,  and  not  in  equity.  We  do  not  agree 
with  this  position.  We  think  the  facts  stated  in  the  complaint 
which  are  confessed  by  the  demurrer,  entitle  the  appellants  to 
invoke  the  equity  jurisdiction  of  the  court,  and  to  the  negative 
and  preventive  relief  of  injunction. 

There  are  other  questions  raised  in  the  argument  of  this  case, 
but  we  think  they  pertain  to  the  trial  of  the  cause  upon  its 
merits,  and  that  a  consideration  of  them  at  this  time  by  this 
court  would  be  premature. 

We  are  of  the  opinion  that  the  judgment  of  the  court  below 
should  be  reversed,  and  it  is  so  ordered,  and  remanded  with  in- 
structions to  overrule  the  demurrer. 

Eeversed. 

Habwood,  J.,  and  Db  Witt,  J.)  concur. 


EBEIOER  BT  AL.,  Respondents,  v.  SMITH,  Appellant. 

[Argued  february  15, 1898.    Decided  July  17, 1898.  j 

HiraB4in>  AHO  Wira~A(of>p02.— A  hnsband  who  hai  notified  »  merohant  not  to  let 
hie  wife  run  any  billi  nolepa  aooompanied  by  hie  order  is  estopped  to  deny  the 
right  of  his  wife  to  purchsse  certain  goods  not  necessaries,  where  it  appeared 
that  at  the  time  of  their  pnrchase  he  was  present  and  examined  some  of  the 
goods  and  offered  no  protest  or  objection,  giving  her  a  cheek  in  fhe  presence 
of  the  merchant  to  apply  on  the  purchase,  and  that  the  goods  were  delirered 
at  a  residence  of  the  husband  where  his  wife  resided  and  he  part  of  the  time, 
and  where  he  saw  some  of  ihi  goods,  but  which  he  did  not  oiler  to  return  after 
knowing  they  had  been  charged  to  him. 

Appealjrom  Sixth  Judicial  District,  Park  County, 

Action  for  the  price  of  goods  sold.  The  cause  was  tried 
before  Henby,  J.     Affirmed. 

Savage  &  Day,  for  Appellant. 

In  addition  to  the  absolute  right  of  a  wife  to  pledge  her 
husliand's  credit  for  the  purchase  of  necessaries^  there  is  given 
to  the  wife  the  presumpti v  e  agency  to  procure  such  articles  as  are 
usual  and  proper  for  her  su{)ervision  of  their  domestic  affairs. 
This  authority  ''is  purely  and  simply  a  question  of  agency, 
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which  rests  upon  the  same  consideratioDS  which  control  the 
creation  and  existence  of  the  relation  of  principal  and  agent 
between  other  persons.  The  ordinary  rules  as  to  actual  and 
ostensible  agency  must  be  applied.'^  ^'To  hold  the  husband 
liable  there  must  have  been  some  affirmative  proof  of  authority 
from  him  either  express  or  implied  from  his  acts  and  conduct." 
{Bergh  v.  Warner,  47  Minn.  250;  28  Am.  St.  Rep.  362;  9 
Am.  &  Eng.  Ency.  of  Law^  p.  839^  §  3 ;  1  Bishop  on  Mar- 
riage and  Divorce,  §§  656,  558;  MacEinley  v.  McChregoTy  3 
Whart  369;  31  Am.  Dea  522;  KdUr  v.  PhilUps,  39  N.  Y. 
351;  Benjamin  v.  Benjamin,  15  Conn.  347;  39  Am.  Dec.  384.) 
In  the  case  at  bar  there  was  no  attempt  made  to  show  that  the 
husband  had  failed  or  refused  to  supply  his  wife  with  tlie  ordi- 
nary necessaries.  Nor  was  there  any  question  raised  as  to  the 
right  of  the  husband  to  revoke  the  wife's  agency.  The  theory 
upon  which  the  trial  court  proceeded  was  that  the  jury  might 
find  from  the  evidence  that  the  husband  had«waived  the  revo- 
cation of  the  agency  he  had  already  made,  or  had  ratified  the 
act  of  the  wife  in  purchasing  the  goods  on  his  credit.  There 
is  no  evidence  of  a  ratification  of  the  sale.  The  testimony 
only  goes  to  the  extent  of  showing  that  defendant  afterwards 
saw  some  of  the  goods  in  the  house  where  his  wife  lived,  but 
fails  to  show  any  knowledge  on  his  part  that  the  goods  had 
been  purchased  on  his  credit,  or  that  he  had  any  control  over  the 
property  and  refused  to  return  them  after  knowing  the  facts. 
There  can  be  no  ratification  without  knowledge.  (1  Am.  A 
Eng.  Ency.  of  Law,  p.  437.)  In  f§ot  some  of  the  cases  hold 
that  in  no  event  is  the  husband  obliged  to  return  the  goods* 
Devendorf  v.  Emerson,  66  Iowa,  698;  Segelbaum  v.  Ensnimger, 
117  Pa.  St.  248;  2  Am.  St.  Rep.  662.) 

A.  J.  Campbell,  for  Respondent. 

The  testimony  of  the  defendant,  showing  that  he  allowed 
the  plaintiffs  to  part  with  their  property  u})on  the  supposition 
that  he  purchased  the  same,  and  that  he  received  the  benefits 
of  the  sale,  the  goods  still  being  in  his  possession  at  the  time 
of  the  trial  of  this  action,  he  is  estopped  from  denying  his 
liability,  and  the  verdict  of  the  jury  was  the  only  one  which 
could  have  been  entered  upon  the  undisputed  testimony  of  the 
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defendant  himself.  (Walling  v.  Hannig,  73  Tex.  580;  WiUer 
V.  Hoover,  24  Neb.  605;  Heney  et  al,  v.  Sargmt,  54  Cal.  396; 
Hopkins  V.  MoUinieux,  4  Wend.  465;  1  Bishop  on  Marriage 
and  Divorce,  §  618;  Gilman  v.  Andrua,  28  Vt  241;  67  Am. 
Dec.  713;  MaoKirJey  v.  McOregw,  3  Whart.  369;  31  Am. 
Dec.  522.) 

Pemberton,  C.  J. — ^Respondents  (plaintiffs  below)  received 
judgment  in  the  court  below  against  the  appellant  (defendant 
below)  for  goods,  wares  and  merchandise  purchased  bj  appel- 
lant's wife,  and  charged  to  appellant.  From  this  judgment, 
and  the  order  of  the  trial  court  refusing  a  new  trial,  this  ap- 
peal is  prosecuted. 

It  appears  from  the  evidence  that  respondents  are  merchants 
at  Livingston;  that  appellant  had  purchased  goods  of  them  for 
some  years,  and  that  his  wife  had  also  done  so,  having  the 
goods  she  purchased  charged  to  appellant;  that  appellant  be- 
coming dissatisfied  with  the  purchasing  of  goods  by  his  wife 
and  having  them  charged  to  him,  gave  to  respondents  the  fol- 
lowing notice  in  writing  concerning  the  matter:  ^'Kriegercb 
Co.,  Livingston,  Montana.  Sirs.  Please  don't  let  my  wife  run 
any  bills  unless  accompanied  by  my  order.  Don't  tell  her  you 
are  forbidden;  tell  her  you  must  have  my  order,  or  would  pre- 
fer it,  and  oblige.  Yours,  W.  A.  Smith."  This  notice  was 
given  in  January,  1890.  About  May  1,  1890,  the  appellant, 
with  his  wife,  visited  the  place  of  business  of  respondents,  at  least 
appellant  and  his  wife  were  together  in  the  store  of  respondents 
at  that  time,  for  two  or  three  days,  during  which  time  the  wife 
purchased  of  respondents  a  considerable  bill  of  goods.  (The 
goods  sued  for  in  this  action.)  The  evidence  tends  to  show 
that  they  were  both  looking  at  and  examining  the  goods  being 
purchased  by  the  wife;  that  the  wife  called  appellant's  atten- 
tion to  some  of  the  goods  she  was  selecting  and  purchasing; 
that  appellant  gave  his  wife  during  the  time  a  fifly-doliar 
-check;  that  nothing  was  said  between  respondents  and  appel- 
lant at  the  time  about  the  wife's  right  to  purchase  goods  and 
have  them  charged  to  appellant;  that  the  wife  partially  paid 
on  the  goods,  the  whole  thereof  being  charged  to  the  appellant. 
The  goods  were  afterwards  delivered  at  the  residence  of  appel- 
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lant  at  Castle^  where  it  seems  the  wife  generally  lived,  the  ap« 
pellant  speuding  most  of  his  time  at  Black  Hawk,  where  he 
was  engaged  in  business,  and  liad  another  home.  Tlie  api>e]- 
lant  and  his  wife  were  not  living  separate  and  apart.  He 
spent  a  part  of  his  time  with  her  at  their  home  in  Castle.  It 
does  not  appear  that  the  wife  had  any  separate  estate  or  busi- 
ness of  her  own.  The  appellant  saw  some  of  the  goods  at  his 
home  in  Castle  when  he  was  there,  he  testifying  that  he 
**  stayed  there  off  and  on  during  the  summer.''  The  appellant 
never  returned,  or  offered  to  return  the  goods^or  any  of  them, 
either  before  or  after  he  knew  they  had  been  charged  to  him. 
The  appellant  made  no  inquiry  of  his  wife  at  the  time  he  saw 
her  purchasing  the  goods,  or  at  any  other  time,  as  to  how  they 
were  to  be  paid  for,  or  as  to  whom  they  were  to  be  chai^;ed. 
He  testifies  that  he  notified  his  wife  of  the  notice  given  respond- 
ents, quoted  above.  It  is  not  contended  that  these  goods 
were  necessaries  furnished  the  wife.  The  apiieliant  is  a  man 
of  considerable  wealth.  The  case  was  tried  with  a  jury,  and 
verdict  rendered  for  the  amount  sued  for  in  favor  of  respondents. 
The  api)ellant  contends  that  the  presumptive  agency  of 
the  wife  to  procure  such  articles  as  are  usual  and  pro|)er  for 
her,  according  to  the  financial  condition  of  her  husband,  was 
terminated  and  revoked  by  the  notice  offered  in  evidence,  and 
quoted  above;  that  her  authority  ''  is  purely  and  simply  a 
question  of  agency,  which  rests  upon  the  same  considerations 
which  control  tlie  creation  and  existence  of  the  relation  of 
principal  and  agent  between  other  persons.  The  ordinary  rules 
as  to  actual  and  ostensible  agency  must  be  applied.  To  hold 
the  husband  liable  there  must  have  been  some  aflSrmative 
proof  of  authority  from  him,  either  express  or  implied,  from 
his  acts  and  conduct'';  and  cites  in  support  of  his  position  the 
following  authorities:  Bergh  v.  Warner^  47  Minn.  250,  28  Am. 
St.  Eep.  362;  9  Am.  and  Eng.  Ency.  of  Law,  p.  839,  §  3;  1 
Bishop  on  Marriage  and  Divorce,  §§  656,  658;  MacKinUy  v. 
McGregor,  3  Whart  369;  31  Am.  Dea  522;  KeUer  v.  PlaUips, 
39  N.  Y.  361;  Benjamin  v.  Benjamin,  15  Conn.  347;  39  Am. 
Dec.  384.  But  in  this  case,  was  there  no  authority  in  the 
wife  to  purchase  these  goods  on  the  credit  of  the  husband, 
reasonably  "implied  from  his  acts  and  couduct." 
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Here,  as  shown  by  the  evidence^  is  a  husband  and  wife  liv- 
ing pleasantly  together;  she  has  no  separate  estate  or  business; 
he  is  present  seeing  her  purchase,  and,  as  the  evidence  tends  to 
show,  being  by  her  consulted  as  to  the  purcliase  of  a  large  bill  of 
goods;  he  offers  no  protest  or  objection;  he  gives  her  his  check 
to  assist  in  making  payment,  and  all  this  in  the  presence  of  the 
persons  to  whom  he  has  given  notice  not  to  permit  her  to  buy 
goods  on  his  account  without  his  order,  she  knowing  of  such 
notice  having  been  given.  Can  no  authority  be  implied  from 
these  acts,  and  this  conduct  on  the  part  of  the  husband?  Was 
the  wife  not  justified,  aud  were  respondents  not  authorized  to 
presume  authority  in  the  wife  from  sucli  acts  and  conduct  of 
the  husband  ?  Were  the  presence,  and  these  acts  and  conduct, 
of  the  appellant,  not  equivalent  to  an  order  from  him?  We 
think  so.  We  think,  under  the  circumstances  of  this  case,  the 
appellant  is  estopped  from  questioning  the  authority  of  his  wife 
to  purchase  these  goods.  We  think  this  holding  is  decisive  of 
this  case. 

There  are  other  assignments  of  error.  But,  from  an  inspec- 
tion of  the  whole  record,  we  are  unable  to  discover  any  errors 
that  prejudice  the  appellant.  We  think  the  case  was  tried 
and  determined  on  its  merits,  and  that  the  result  should  not 
be  disturbed. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 

Habwood^  J.  and  De  WirT,  J.  concur. 
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STATE  EX  BEL.  GLEIM  v.  EVANS,  Justice  of  the 

Peace. 

(ATg06dJal7l7,1893.    Decided  Jnly  81, 1808.] 

JmnoB  or  ths  Pbao*— CTUin^^  of  venue.— An  ftpplioation  for  »  obange  of  yenue 

in  a  joitioe  ooari,  Bnpported  by  an  affldaTit  making  a  proper  sbowing,  termi-      "ff" 
natea  the  jnrisdiotion  of  the  Jostioe  for  farther  aoUon  other  than  transferring      d33   332; 
the  canse  to  another  jnBtioe. 

Bua-Same.—An  application  for  a  change  of  yenne  in  a  JnBtiee  court  is  made  in 
time  when  made  upon  the  day  to  which  a  oaae  has  been  continued  after  a  plea 
of  not  goilty,  bat  before  the  trial  has  commenced. 

BkM»—BaU  and  reeognigance^^brfeilure.-^The  forfeitare  of  a  defendant's  ball  in 
*  njademfiaaor  oaee  before  a  justice  of  the  peace  for  failure  to  be  preeent  al 
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the  time  of  trial,  when  represented  l^  oonnMl  present,  i»  nnwuranted  nnder 
section  478  of  the  Oriminij  Praotioe  Act,  proriding  that  the  defendant  must  be 
perBOually  present  before  the  trial  can  proceed,  as  saoh  provision  is  intended  for 
the  protection  of  the  aooased,  and  does  not  control  section  200  of  the  Criminal 
Practice  Act,  providing  that  if  the  defendant  is  charged  with  a  misdemeanor, 
his  personal  presence  is  not  necessary,  and  he  may  appear,  be  arraigned,  and 
plead  by  oounseL 

Baxe— Same,— A,  Justice  of  the  peace  has  no  authority  upon  declaring  a  defend- 
ant's bail  forfeited  to  turn  over  to  the  county  attorney  money  which  had  been 
deposited  by  the  defendant  in  lieu  of  a  bail  bond,  but  he  should  certify  and 
return  the  same  to  the  district  court,  s«  required  by  section  601  of  the  Crim- 
inal Practice  Act,  in  case  of  the  breach  of  any  recognisance. 

OiBTioBABX— Batf  and  reoogniMance,''The  proceedings  of  a  justice  of  the  peace  in 
deolsring  the  bail  of  a  defendant  forfeited  may  be  properly  reylewed  on  osr- 
UoraH. 

Original  proceeding.  Application  for  a  writ  of  eertiorctri  to 
review  action  of  justice  of  tlie  peace  in  declaring  a  defendant's 
bail  forfeited.    Orders  annulled. 

Statement  of  the  case  by  Mr.  Justice  Harwood. 

This  is  a  writ  of  certiorari  for  review  of  certain  proceedings 
heretofore  had  before  J.  M.  Evans,  justice  of  the  peace  of 
Missoula  county,  in  two  criminal  cases,  wherein  Mary  Gleim, 
petitioner  in  this  proceeding  was  defendant,  charged  with  the 
crime  of  assault  and  battery  in  each  of  said  cases;  and  it  ia 
alleged  that  said  justice  exceeded  his  jurisdiction  in  certain 
orders  and  proceedings  therein. 

It  appears  from  the  return  of  the  justice  that  on  the  nine- 
teenth day  of  Anuary,  1892,  complaint  was  duly  made  and 
filed  in  his  court  charging  said  Mary  Gieim  with  the  crime  of 
assault  and  battery  in  two  several  instances;  whereupon,  war- 
rants  were  issued  and  executed  by  the  arrest  of  Mary  Gleim, 
and  she  was  released  from  custody  on  deposit  of  the  sum  of 
fifty  dollars  with  said  justice  of  the  peace  as  cash  bail,  in  lieu 
of  tlie  bond  required  in  each  of  said  cases.  Thereafter,  several 
continuances  were  had  in  each  case  from  time  to  time^  on  appli- 
cation of  defendant's  attorney,  S.  G.  Murray,  Esq.,  until  the 
twenty-fifth  day  of  January,  1892,  when  defendant  appeared 
in  person  and  entered  her  plea  of  **  not  guilty''  to  each  of  said 
complaints;  that  both  cases  were  then  set  for  trial  on  the  26th  of 
January,  at  two  o'clock,  p.  M.  At  the  time  last  stated  defend- 
ant's attorney  appeared  in  her  behalf  (she  not  being  personally, 
present)  and  filed  and  presented  to  said  justice  an  affidavit  for 
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change  of  venue  in  the  case  first  called  for  trial,  which  affidavit 
was  subscribed  and  sworn  to  by  defendant,  and  reads  as  follows: 

^'Mary  Gleim,  being  duly  sworn,  deposes  and  says  that  she 
is  the  defendant  in  the  above-entitled  action;  that  she  has  rea- 
son to  believe  and  does  believe  that  she  cannot  have  a  fair  and 
impartial  trial  before  the  justice  of  this  court  for  the  following 
reasons :  About  two  years  ago  this  affiant  and  the  above-named 
justice  had  a  personal  difficulty,  in  which  there  were  such  hard 
feelings  engendered  on  the  part  of  said  justice  against  this  de- 
fendant that  he  has  ever  since  that  occurrence  held  a  j)ersonal 
enmity  against  her,  and  has  upon  numerous  occasions  shown 
by  bis  conduct,  both  as  a  citizen  and  as  an  officer  of  this  court, 
that  he  has  a  personal  grudge  against  this  affiant;  that  affiant  is 
informed,  and  believes,  and  therefore  affirms,  that  the  said  jus- 
tice has  recently  said  to  numerous  persons  that  he  was  preju- 
diced against  her.  Affiant  therefore  prays  that  this  cause  may 
be  transferred  to  some  other  court  of  concurrent  jurisdiction, 
there  to  be  heard  and  tried  upon  its  merits.  Affiant  further 
affirms  that  this  application  for  change  of  venue  is  not  made  for 
the  purpose  of  delay,  but  that  substantial  justice  may  be  done.'' 

Upon  this  affidavit,  defendant,  by  her  attorney,  then  moved 
said  justice's  court  to  order  said  case  transferred  to  another 
justice  of  the  peace  for  trial,  as  provided  by  law  in  such  cases; 
but  the  justice  overruled  said  application  for  a  change  of  venue; 
and  thereafter,  on  the  same  day,  at  ten  minutes  past  three 
o'clock,  P.  M.,  the  defendant,  not  being  personally  present,  but 
her  counsel  being  present  and  representing  her,  the  court,  on 
motion  of  the  attorney  for  the  state,  made  an  order  declaring 
defendant's  bail  deposited  in  each  of  said  cases  forfeited,  and 
thereupon  ordered  the  city  marshal  to  produce  defendant  in 
person  in  court  forthwith;  which  requirement  was  complied 
with,  as  recited  in  the  record,  '^by  defendant  appearing  in 
court,  in  company  with  the  city  marshal,  C.  R.  Prescott." 
Whereupon,  the  trial  of  one  of  said  cases  first  called  ensued 
before  said  justice  of  the  peace,  and  a  jury  impaneled  at  the 
request  of  defendant;  which  trial  resulted  in  a  verdict  by  the 
jury  finding  defendant  guilty,  and  assessing  a  fine  of  twenty- 
five  dollars  and  costs  as  her  punishment,  which  she  satisfied 
by  payment. 

Vol.  XUI 16 
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The  oilier  case  was  continued  until  the  fol lowing  day,  Jan- 
uary 27th,  at  two  o'clock,  p,  M.,  and  her  cash  bail  of  fifty  dol- 
lars theretofore  deposited  in  that  case  having  been  declared  for- 
feited, the  justice  ordered  that]  defendant  '^  should  give  bond 
for  appearance  before  him  on  the  twenty-seventh  day  of  Jan- 
uary, 1892,  at  two  o'clock,  p.  m.  The  defendant  then  and 
there  deposited  the  sum  of  five  hundred  dollars  in  cash  as  bail 
for  her  appearance  at  the  time  last  stated,  in  lieu  of  the  re- 
quired bond.  On  January  27th  counsel  for  defendant  appeared 
and  presented  a  motion  for  a  change  of  venue,  supported  by 
affidavit  of  defendant  containing  affirmations  substantially  as 
set  forth  in  the  affidavit  above  recited.  But  it  appears  the 
justice  then  and  there  ^^  overruled  said  motion,  upon  the  ground 
that  the  affidavit  and  all  thereof  was  false  and  untrue'';  and 
the  defendant,  not  having  appeared  in  person  at  fifteen  minutes 
past  three  o'clock,  p.  H.,  of  said  day,  when  the  case  was  called 
for  trial  her  default  was  entered,  and  the  attorney  prosecuting 
*'  moved  the  court  that  the  bail  bond  for  the  appearance  of 
defendant  be  forfeited.  S.  G.  Murray,  attorney  for  defendant 
then  offered  to  proceed  to  trial  without  defendant  being  in 
court,  which  was  by  the  court  refused,  and  the  motion  to  for- 
feit the  bail  so  given,  as  aforesaid,  was  sustained  by  the  court, 
and  said  cash  bail  in  the  sum  of  five  hundred  dollars,  deposited 
in  lieu  of  the  bond,  was  ordered  by  the  court  to  be  forfeited, 
and  the  city  marshal  ordered  to  produce  the  defendant  in  oourt 
forthwith."  At  half  past  three  of  said  last-mentioned  day 
the  defendant  appeared  in  court  in  custody  of  the  dty  mar- 
shal, and  the  trial  proceeded  before  the  court,  sitting  with  a 
jury  demanded  by  defendant;  which  trial  resulted  in  a  ver- 
dict returned  by  the  jury  finding  ^Mefendant  guilty  of  assault^ 
and  fixing  her  fine  in  the  sum  of  five  dollars  and  costs." 

It  appears  that  the  fine  and  costs  assessed  against  defendant 
in  each  of  said  cases  were  paid  by  her  without  further  proceed* 
ing.  And  that  thereafter  on  the  tenth  day  of  February,  1892^ 
counsel  for  defendant  appeared  .and  moved  said  justice  to  cer- 
tify the  cash  bail  deposited  in  lieu  of  a  bail  bond  to  the  dis- 
trict court  The  return  of  respondent  recites  that  ''said 
motion  was  denied,  for  the  reason  that  said  money  had  been 
paid  to  the  county  attorney  of  Missoula  county,"    The  return 
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also  sets  forth  tbat|  at  certain  times  said  bail  money  declared 
forfeited  had  been  paid  to  said  county  attorney. 

Upon  this  record^  it  is  insisted  by  petitioner's  counsel  that 
the  action  of  said  justice  in  declaring  the  forfeiture  of  said  bail 
deposited  by  defendant  was  in  excess  of  his  jurisdiction:  !• 
Because  said  justice  had  lost  all  jurisdiction  of  said  cases  by 
the  filing  of  the  affidavit  and  the  demand  for  chauge  of  venue, 
as  shown  by  the  record,  and  therefore  all  proceedings  taken 
by  said  court  after  the  presentation  of  said  affidavit  and  appli- 
cation for  change  of  venue,  were  in  excess  of  said  justice's  ju- 
risdiction, void,  except  such  as  were  voUintarily  acquiesced  in 
by  defendant,  and  ought  to  be  annulled;  2.  That  said  orders 
of  forfeiture  of  the  bail  money  deposited  by  defendant  were  in 
excess  of  the  jurisdiction  of  said  justice,  because  defendant  in 
said  criminal  cases  was  present  by  her  counsel,  who  was  per- 
sonally in  court,  offering  to  represent  her  in  any  lawful  pro- 
ceeding of  the  court  in  either  of  said  cases,  and  therefore,  on 
the  admission  of  respondent  in  his  return,  there  were  no  facts 
existing  to  warrant  the  order  of  the  court  forfeiting  said  bail. 

E.  W.  Toole  and  Albert  I.  Loeb,  for  Relator. 

Henri  J.  Haskelly  Attorney  General,  for  Respondent. 

Habwood,  J. — Petitioner  was  entitled,  under  the  provisions 
of  the  law,  to  a  change  of  venue,  on  the  affidavit  and  applica- 
tion presented,  and  therefore,  Justice  Evans  had  no  jurisdiction 
to  proceed  further,  after  the  presentation  of  said  affidavit  and 
application  for  removal  of  said  cases  to  another  justice  of  the 
peace.  His  jurisdiction  was  terminated  by  that  proceeding. 
It  appears  to  be  conceeded  that  the  showing  was  sufficient  to 
entitle  petitioner  to  a  change  of  venue,  but  the  attorney  gen- 
eral objects,  on  behalf  of  respondent,  that  the  application  for 
a  change  of  venue  was  not  made  in  time,  because  the  case  had 
been  set  for  trial.  This  position,  however,  cannot  be  sustained. 
The  case  had  merely  been  continued  to  a  certain  day,  and  it 
cannot  be  maintained  that  the  trial  had  commenced,  in  any 
sense,  when  the  applications  for  change  of  venue  were  made. 
{Murfree  on  Jurisdiction  of  Justices,  sec.  502.)  The  statute 
clearly  contemplates  that  if  the  application  be  made  before  the 
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trial  is  commenced,  it  is  in  time,  and  the  statute  provides  that 
tlie  application  for  removal  of  the  case  to  another  justice  may 
be  made  after  a  jury  has  been  called  for.  (Com.  Stats.,  §  780, 
p.  262.)  But  in  the  case  at  bar  a  jury  had  not  even  been  de- 
inauded  when  the  application  was  presented.  It  follows  that 
all  proceedings  in  said  case  taken  by  said  justice  of  the  peace, 
after  application  for  change  of  venue,  were  in  excess  of  his 
jurisdiction,  because,  by  that  event,  his  jurisdiction  for  further 
action,  otherwise  than  transferring  said  cause  to  another  justice 
of  the  peace,  as  provided  by  law  ceased.  (People  v.  Hubbard^ 
22  Cal.  35;  Hetbeti  v.  BeaUiard,  26  Kan.  746;  HellHegd  v. 
Ti^nxan^  60  Wis.  254;  Jefnhin»  v.  3Ionung,  38  Wis.  199;  StaU 
v.  Qaytm,  34  Mo.  App.  563.) 

On  the  second  poiut  raised  by  petitioner's  counsel  we  are 
also  unhesitatingly  of  opinion,  that,  under  the  facts  set  forth  in 
the  return  of  res][)oudent,  his  action  in  declaring  the  bail  money 
deposited  by  defendant  forfeited  was  unwarranted,  and  in  ex- 
cess of  his  jurisdiction,  and  therefore  must  be  annulled.  De- 
fendant was  charged  in  each  case  with  acts  amounting  to  a 
misdemeanor.  The  Criminal  Pmctice  Act  provides,  in  section 
200,  that  if  the  defendant  is  charged  with  a  misdemeanor,  'Miis 
personal  presence  is  not  necessary,  and  he  may  appear,  be  ar- 
raigned, and  plead  by  counsel";  and  while  section  478  of  the 
Criminal  Practice  Act,  especially  i)ertaining  to  prosecutions  in 
justice's  courts,  provides  that  "defendant  must  be  personally 
present  before  the  trial  can  proceed,''  we  do  not  think  the 
latter  provision,  in  view  of  others,  was  intendeil  to  be  so  con- 
strued and  applied  so  as  to  work  injury  to  defendant.  Its 
pur|H>se  was  to  provide  that  before  the  trial  could  proceed, 
jurisdiction  of  the  person  of  defendant  must  be  acquired  by 
his  arrest  and  arraignment,  whereby  he  would  be  informed  of 
the  charge  preferred  against  him,  and  would  be  put  upon  no- 
tice to  obtain  counsel,  and  prepare  for  his  defense.  And  if 
defendant  is  held  in  custody,  the  requirement  is,  to  bring  him 
in  to  be  present  at  the  trial,  and  not  proceed  in  his  enforced 
absence.  But  if  the  defendant  has  furnished  the  required  bail 
for  his  appearance,  and  to  answer  any  judgment  that  might  be 
rendered  against  him,  and  he  is  at  liberty  to  attend  his  trial  ^ 
and  has  counsel  present  to  represent  him,  and  the  judgment  i^ 
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promptly  satisfied,  we  are  fully  of  the  opinion  there  would  be 
no  grouud  to  warrant  the  forfeiture  of  the  bail,  under  such  cir- 
cumstances, and  such  were  the  circumstances  under  which  the 
order  was  made  declaring  the  bail  forfeited  in  the  proceeding 
under  review.  {State  v.  BiekardSf  21  Minn.  47.)  Such  a  rul- 
ing would  turn  a  law,  undoubtedly  made  for  the  protection  and 
benefit  of  the  accused,  to  his  disadvantage  and  oppression. 

It  should  be  further  observed  that  the  justice  also  exceeded 
his  jurisdiction  in  undertaking  to  make  disposition  of  said  bail 
money  in  such  a  summary  manner,  as  recited  in  his  return,  for. 
the  law  plainly  provides,  in  section  604  of  the  Crimiual  Prac- 
tice Act,  that  "in  case  of  the  breach  of  any  recognizance  en- 
tered into  as  aforesaid,  the  same  shall  be  certified  and  returned 
to  the  district  court,  to  be  proceeded  on^  as  recognizances  certi- 
fied to  such  court  by  magistrates.'^  In  this  instance,  the  money 
de{)osited  by  defendant,  coupled  with  the  conditions  provided 
by  law,  was  her  recognizance. 

Bespondent's  counsel  objects  that  the  writ  of  certiorari  is 
not  the  proper  remedy  to  review  said  proceedings  of  the  jus- 
tice, because  appeal  to  the  district  court  is  provided,  in  favor 
of  defendant,  in  case  of  conviction.  The  appeal  provided  for 
in  such  cases  takes  the  case  into  the  district  court  for  trial  de 
naoo  of  the  issues  involved.  In  this  case  the  issue  involved  is 
whether  or  not  defendant  is  guilty  of  assault,  as  charged  in 
the  complaint,  and  put  in  issue  by  her  plea  of  '^not  guilty.'' 
Such  issue  in  no  way  involves  the  action  of  the  justice  of  the 
peace  in  declaring  forfeited  the  bail  money  deposited  by  de- 
fendant. Besides,  defendant  submitted  to  the  fine,  and  there- 
fore there  was  no  case  for  appeal  on  her  i>art.  Nor  would 
such  appeal,  under  our  practice,  for  trial  de  novOy  afford  any 
relief  against  the  action  of  the  justice  in  retaining  said  case  and 
proceedings  therein,  after  demand  for  change  of  venue.  If  it 
be  true,  as  shown  by  the  authorities,  and  held  above,  that  the 
detention  of  said  case,  and  further  proceedings  therein  by  Jus- 
tice Evans,  was  unauthorized,  and  in  excess  of  his  jurisdiction, 
the  appeal  for  retrial  of  the  issues  involved  in  the  case  would 
in  no  way  give  the  petitioner  relief  against  said  acts  of  the 
justice,  in  excess  of  his  jurisdiction.  The  appeal  would  rather 
involve  a  submission  to-  such  action,  as  though  it  was  fully 
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within  tbe  jastioe's  jurisdiction.  The  autliorities  are  against 
tiie  proposition  of  respondent's  counsel,  that  this  proceeding 
for  correction  of  excessive  action  of  the  justice  of  the  peace  is 
improper  practice.  (See  cases  cited  supra,  and  esi)ecially  StcUe 
Y.  QaytoUy  34  Mo.  App.  563,  and  Combs  v,  Dunlap,  19  Wis. 
691;  WWnngton  v.  Southtoofih,  26  Mich.  381.) 

For  the  forgoing  reasons,  it  is  ordered  tliat  the  order  of  the 
justice  of  the  peace,  declaring  forfeited  said  sums  of  money, 
amounting  to  six  hundred  dollars,  de|)osited  in  said  cases  by 
defendant,  as  bail  for  her  appearance,  and  to  answer  any  judg- 
ment that  might  be  rendered  against  her  in  said  actions,  are 
hereby  set  aside  and  annulled. 

Pemberton^  C.  J.,  and  De  Witt,  J.,  concur. 


STATE,  Appellant,  v.  CARROLL  et  al..  Respondents. 

[Sabmllted  July  17, 1893.    Decided  Jaly  81. 1898.] 

OBnairAti  Law— Btcr^ry— Jn^ent.— On  trUl  for  burglary,  where  an  entry  wilh 
intent  to  Bteal  an  overcoat  is  charged  against  two  defendants,  an  instmetion 
that  the  state  must  prove  that  each  defendant  bad  tiie  intent  to  steal  the  spe» 
dflo  coat  when  entering  the  store,  that  if  one  defendant  had  such  intent  and 
the  other  did  not,  the  one  not  having  such  intent  at  the  time  of  entering  should 
be  acquitted,  is  proper.  ( Torritory  r.  Duncan,  6  Mont.  478;  TBrritory  r.  WU- 
lard,  8  Mont.  828,  cited.) 

Appzcdfrom  Seventh  Judicial  District,  Coder  Ccmnty. 

Burglary.  The  defendants  were  tried  before  Milburn,  J. 
Affirmed. 

Statement  of  the  case  by  the  justioe  delivering  tbe  opinion : 
This  18  an  appeal  by  the  state.  The  defendants  were  acquitted. 
The  state  excepted  to  an  instruction  given  by  the  court,  and, 
reserving  the  question  of  law,  now  prosecutes  this  appeal. 
(Criminal  Practice  Act,  §  396.)  The  information  was  for  bur- 
glary. The  charging  part  of  the  information  is  as  follows: 
''That  the  said  John  Carroll  and  Edward  Evans  did  then 
and  there  the  store  building  of  Isaac  Orschel  and  Herman 
Orschely  feloniously  break  and  enter,  with  the  intent  the  goods 
and  chattels  of  said  Isaac  Orschel  and  Herman  Orschel,  in  the 
said  store  building  then  being  found  and  more  particularly 
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described  as  one  overcoat,  of  the  value  of  thirty  dollars,  felo- 
uioualy  and  burglariooslj  to  steal,  take,  and  carry  away.'' 

The  court,  upon  the  trial,  among  other  instructions,  charged 
the  jury  as  follows:  ^^The  court  instructs  you  that  the  state 
must  prove  that  the  defendants,  and  each  of  them,  had  the 

intent  to  steal  the  specific  coat  when  entering  the  store 

If  one  defendant  had  such  intent,  and  the  other  did  not,  when 
entering  said  store,  the  one  not  having  such  intent  at  the  time 
of  entering  should  be  acquitted.'^ 

It  is  this  instruction  which  the  state  assigns  as  error. 

Mia  L.  KnowkSf  C.  JET.  Loud^  and  Henri  J.  Haskdl,  Attor* 
ney  (xeneral,  for  the  state.  Appellant. 

MiddleUm  &  Light,  for  Respondents. 

D£  Witt,  J. — The  counsel  for  the  state  filed  an  elaborate 
brief,  supported  by  authorities,  to  the  efiect  that  in  proving  the 
burglary  it  is  not  necessary  to  prove  tlie  actual  commission  of 
the  offense,  such  as  larceny  or  robbery,  etc.,  which  the  defend- 
ant intended  to  commit,  when  he  made  the  entering  or  break- 
ing of  the  building,  but  that  it  is  only  necessary  to  prove  the 
defendant's  intent  to  commit  one  of  the  crimes  named  in  the 
statute  when  he  made  the  entry. 

But  that  is  not  the  point  in  this  case.  To  constitute  bur* 
glary  there  must  be  the  entry  with  the  intent  to  commit  grand 
or  petit  larceny,  or  any  felony.  (Criminal  Practice  Act, 
§  73.)  The  entering,  and  such  intent,  are  two  elements  going 
to  constitute  the  offense  of  burglary.  {TerrUoi'y  v.  Duncan,  5 
Mont.  478;  Territory  v.  WiUard,  8  Mont.  328.) 

This  case  is  determinable  by  observing  what  intent  was 
charged  in  the  information.  It  is  found  that  the  intent  there 
charged  was  to  commit  the  petit  larceny  of  a  certain  overcoat. 
No  other  intent  is  charged.  The  information  does  not  allege 
the  intent  to  commit  the  larceny  of  any  other  goods  whatever 
than  this  particular  overcoat,  nor  does  it  charge  the  intent  to 
commit  any  felony.  If  the  intent  to  steal  the  overcoat  were 
absent,  then  no  intent  to  commit  grand  or  petit  larceny,  or  any 
felony,  is  charged  by  the  indictment.  Tiie  court  was,  there- 
fore, wholly  correct  in  charging  that,  under  this  iudictment| 
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alleging,  as  it  did^  no  intent  whatever,  except  to  commit  the 
larceny  of  the  overcoat,  that 'such  particular  intent  must  be 
proved  in  order  to  convict  the  defendants.  The  judgment  is 
therefore  affirmed. 

Affirmed 
Pemberton,  C.  J.,  and  Habwood,  3.,  concur. 


die  ftw,  STATE,  Respondent,  v.  LEE,  Appellant. 

[Sabmitted  June  29. 1893.    Decided,  July  81, 1898.] 

OBiMZiXAJ*'LLW^Eoidenoe--TesUrnony  of  ahterU  toifnett.— Under  the  oonBtihiiioii 
(art.  Ill,  1 16)  and  the  OrimiDal  Praodoe  Act  ({  9)  the  aooaaed,  in  a  oriminAl 
proseoaiioii,  ia  entitled  to  meet  the  witneasee  against  him  ftoe  to  face,  and  it  is 
therefore  error  in  a  criminal  trial,  where  the  proseoating  witness  was  not 
within  the  state,  to  admit  In  eridenoe  the  committing  magistrate's  general 
recollection  of  the  testimony  which  sach  witness  gaye  at  the  preliminaiy 
examination. 

Appeal  from  Fourth  Judicial  District,  Mieeoula  Cbuniy. 

Conviction  for  larceny.    The  defendant  was  tried  before 
Woody,  J.    Reversed. 

Statement  of  the  case  by  the  jnfltice  delivering  the  opinion: 
The  appellant,  the  defendant,  appeals  from  a  judgment  ren- 
dered upon  a  conviction  on  the  charge  of  grand  larceny. 
Upon  the  trial  the  prosecuting  witness  was  absent.  His  name 
was  Charles  Peterson.  He  was  the  person  who  owned  the 
money  which  was  the  subject  of  the  larceny,  and  from  whose 
possession  it  was  taken.  The  state  offered  testimony  to  show 
that  said  Peterson  was  not  within  the  jurisdiction.  John 
Nelson,  a  witness  for  the  state,  produced  a  letter,  which  he 
identified  as  the  handwriting  of  Peterson,  written  from  San 
Francisco,  in  which  said  Peterson  stated  he  was  going  to 
Australia  at  once,  and  would  sail  before  the  letter  would  reach 
its  destination.  The  state  also  produced  a  subpoena  for  said 
Peterson,  with  its  return  to  the  efieot  that  said  witness  could 
not  be  found.  Tiie  court  then  held  that  the  absence  of  the 
witness  was  sufficiently  shown  to  allow  the  admission  of  the 
evidence  given  by  that  witness  against  the  defendant,  upon  a 
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prelimioary  ezamiDation  npon  this  charge^  beld  by  the  magis- 
trate^  J.  M.  EvanSi  Esq.  The  testimoDj  of  this  witness  Peter- 
son was  not  taken  in  writing  before  the  magistrate.  He  testified 
that  he  was  the  magistrate  who  held  the  preliminary  examination 
of  this  defendant,  charged  with  the  offense  of  grand  larceny,  for 
which  she  was  then  being  tried.  He  testified  that  this  witness, 
Peterson,  testified  on  that  examination  that  the  defendant  was 
present  in  court  at  the  time,  and  was  represented  by  coun* 
seU  Said  Evans  said  that  he  had  a  general  recollection  of 
the  evidence  given  before  htm  by  the  witness  Peterson.  The 
court  then  allowed  Evans  to  recite  from  his  memory  what 
the  witness  Peterson  had  testified  before  him,  Evans,  on  the 
preliminary  examination.  The  testimony  of  Peterson,  which 
Evans  so  recited,  was  as  to  the  material  facts  of  the  larceny. 
To  all  these  proceedings  the  defendant,  by  her  counsel,  duly 
objected,  tliat  the  testimony  given  against  defendant  was  hear- 
say testimony,  and  should  not  be  narrated  by  the  witness 
Evans,  but  that  the  defendant  is  entitled  to  be  faced  by  the 
witness  Peterson.  The  objections  were  overruled.  The  testi- 
mony was  given,  as  above  recited,  and  the  defendant  was  con- 
victed. The  allowance  of  this  testimony  of  Evans  is  pre* 
sented  by  the  appellant  as  error. 

Murray  A  Musgrave^  for  Appellant 

Mia  L.  KnotoleSf  and  Henri  J.  HasheU,  Attorney  G3neral^ 
for  the  state,  Respondent. 

DeWitt,  J. — Section  16,  article  III,  of  the  constitution^ 
is  in  part  as  follows:  ''In  all  criminal  prosecutions  t^^ 
accused  shall  have  the  right  to  appear  and  defends  in  person 
and  by  counsel;  to  demand  the  nature  and  cause  0f  the  accu- 
sation; to  meet  the  witnesses  against  him  face  to  J^ace.'' 

We  find  in  the  Criminal  Practice  Act  the,  lollowing  pro- 
visions: ''Sec.  9.  In  a  criminal  action  tiie  defendant  is 
entitled:  ....  3.  To  produce  witnesses  in-^  his  behalf,  and  to 
be  confronted  with  witnesses  against  hi^m,  in  the  presence  of 
the  court." 

In  this  case  this  constitutional  and  ^statutory  right  of  defend- 
ant was  wholly  denied. 


/ 

/ 


/ 
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As  appears  in  the  statement  of  the  case  above,  material  evi- 
dence was  produced  against  the  defendant,  not  from  the  mouth 
of  the  witness  of  the  facts  (which  witness  was  out  of  the  juris- 
diction), but  from  the  mouth  of  a  witness  who  purported  to 
relate  his  general  recollection  of  what  the  witness  of  the  facts 
had  testified  on  the  preliminary  hearing  before  the  committing 
magistrate.  The  provisions  of  the  constitution  and  the  statute, 
above  cited,  seem  to  have  been  overlooked.  (Const.,  art.  Ill, 
§  16;  Crim  Praa  Act,  §  9.) 

The  state  makes  no  appearance,  and  files  no  brief  in  this  case. 

Among  other  authorities  presented  hj  appellant,  we  note  as 
particularly  in  point  as  to  their  facts,  the  following:  Bergen  v. 
Peof^,  17  111.  426;  65  Am.  Dec  672;  United  States  v.  AngeU, 
11  Fed.  Rep.  34. 

The  judgment  is  reversed,  and  the  case  is  remanded  for  a 
new  trial. 

Beversed. 

Pembebton,  C.  J.,  and  Harwood,  J.,  concur. 


IS  |8j  HORSKY,  Respondent,  v.  MORAN,  Appet.laht. 

[Argaed  September  26, 1893.    Decided  September  6, 1S98.  ] 

iT  260\  ™^%led  to  Judgment  on  the  pleadings  in  tn  action  to  qniet  title  to  a  fractional 

31   346|  V         ^^^^^\pt  land  diaooTered  by  a  later  lanrey  to  lie  between  lota,  which  bj  the 

^aonreyVnnder  which  he  pnrchued  were  contiguona,  where  the  compUint» 

^hile  alle^ng  adverae  possesBion  of  certain  land  fVom  the  time  of  hia  por- 

I  it  obacnre  aa  to  whether  each  fractional  piece  was  included,  and 

to  determinl^ which  would  require  the  construction  of  certain  deeds;  and  the 

answ^  vhil^ubdmitting  that  the  land  occupied  by  plaintilT  had  been  ao  oooa- 

pied  for\more  tshan  five  yean,  denied  that  hia  posaesaion  of  the  fractional  piece 

was  advei^se  or  wlu  taken  under  the  deeds  of  his  predecessora  in  intereet  or  in 

any  manner  except ,  (n  subordination  to  the  legal  tiae.which  waa  in  the  probate 

Judge  in  trust  for  ckefendant 

Appeal  from  First  i^icial  Distridf  Lewis  and  Garke  Oounty. 

Action  to  quiet  title.  \  Judgment  on  the  pleadings  in  fayor 
of  plaintiff  was  rendered  iW  Buck,  J.    Reversed. 
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Statement  of  the  case  by  Mr.  Justice  Harwood. 

Judgment  was  rendered  iu  favor  of  plaintiff  on  the  plead* 
ings,  and  therefore^  first  of  all,  irrespective  of  the  questions  of 
law,  we  must  ascertain  from  an  examination  of  the  allegations 
of  the  complaint,  and  the  denials  and  averments  of  the  answer, 
whether  any  material  issues  of  fact  are  raised  by  the  answer, 
as  contended  by  appellant,  for,  if  such  issues  are  raised,  judg- 
ment on  the  pleadings  would  not  be  proper.  The  complaint 
and  answer  are  somewhat  elaborate,  and  iu  quite  comjtact  nar- 
rative form.  Therefore,  in  order  to  scrutinize  each  allegation 
and  denial  distinctly,  we  will  set  the  same  down  in  the  order 
alleged,  and  number  them  for  reference. 

The  complaint  alleges:  1.  That  on  February  17,  1875, 
plaintiff  acquired  ownership  and  possession  of  lot  20,  block 
37,  fronting  '^37  feet,  more  or  less,  on  Main  street,''  and 
running  back  90  feet,  more  or  less,  to  and  bounded  on  the 
east  by  Jackson  street,  on  the  north  by  lot  21,  and  on  the 
south  by  lot  19.  2.  That  on  the  7th  of  May,  1874,  plain- 
tiff became  the  owner  of  lot  18,  same  block,  ^' being  31  feet, 
more  or  less,  on  said  Main  street,"  and  bounded  on  the  east 
by  Jackson  street,  on  the  north  by  lot  19,  and  on  the  south  by 
lot  17.  3.  That  on  the  same  date  (May  7,  1874)  plaintifT 
became  the  owner  and  in  possession  of  lot  19,  same  block, 
fronting  ''35  feet,  more  or  less,  on  said  Main  street,'' and 
bounded  on  the  east  by  Jackson  street,  on  the  north  by  lot  20, 
and  on  the  south  by  lot  18.  4.  ''That  on  said  last-named 
date  (May  7,  1874)  plaintiff  also  became  the  owner  and  pos- 
sessed of  a  fractional  piece  of  ground,  should  the  same  Le  so 
regarded,  situate  between  said  lots  numbered  19  and  20,  in 
said  block,  containing  21.05  feet,  more  or  less,  on  said  Main 
street,  and  extending  back  to  said  Jackson  street."  6.  That 
on  May  6,  1874,  plaintiff  became  the  owner  and  possessed  of 
lot  17,  same  block,  "being  34  feet,  more  or  less,  on  said  Main 
street,"  and  bounded  on  the  east  by  Jackson  street,  on  tiie 
north  by  lot  18,  and  on  the  south  by  lot  16;  all  of  said  land 
being  in  Helena  townsite,  Lewis  and  Clarke  county,  Mon- 
tana. 6.  "That  in  truth  and  reality  the  said  lots  owned  and 
possessed  by  plaintiff  and  his  predecessors  in  interest  comprised 
161  feet  frontage  on  Main  street,  and  running  back  to  said 
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Jackson  street,  according  to  the  original,  established,  and  recog^ 
nized  boundaries  of  said  lots.''  7.  '^That  according  to  an 
accurate  measurement  thereof  the  said  lots  exceeded  the  num- 
ber of  feet  designated  in  the  deed  therefor  by  M.  F.  Truett, 
then  probate  judge  of  the  county  aforesaid,  21.05  feet;  that 
according  to  the  said  lots  and  boundaries  thereof,  according 
to  tlie  calls  in  said  deeds  from  said  Truett,  as  such  probate 
judge,  no  excess  whatever  existed;  and  that  the  title  and 
possession  of  plaintiff  and  his  predecessors  in  interest  was 
acquired  and  obtained  accordingly,  and  on  account  whereof 
the  said  lots,  pieces,  or  parcels  of  land,  and  the  dimensions 
thereof,  were  governed  and  controlled  by  the  said  boundary 
line  so  established  and  recognized  by  plaintiff  and  his  pre- 
decessors in  interest''  8.  That  immediately  upon  becoming 
the  owner  of  said  lots  plaintiff  went  into  possession  of  said 
161  feet  of  ground  fronting  on  said  Main  street,  running  back, 
etc.,  '^and  ever  since,  him  and  his  tenants  and  agents  have  been 
in  possession  of  the  same."  9.  That  since,  and  long  prior  to, 
the  year  1885  said  premises  have  been  inclosed  by  a  good  and 
substantial  fence,  and  houses  erected  thereon  continuously, 
actually  occupied  and  possessed,  as  aforesaid.  10.  ^*  That  the 
lot,  piece,  or  parcel  of  land  described  in  the  deed  hereinafter 
mentioned  to  said  defendant,  and  claimed  by  him,  is  inside  of 
the  inclosure  of  plaintiff,  and  is  part  and  portion  thereof  so 
inclosed  since  1874."  11.  ^'That  said  defendant,  or  no  other 
person,  except  those  claiming  under  plaintiff,  and  this  plaintiff, 
have  been  in  the  seisin  or  possession  of  any  part  of  said  161 
feet  of  ground  so  inclosed  as  aforesaid."  12.  ''That  for  more 
than  five  years  continuously  and  uninterruptedly  prior  to  the 
obtaining  by  defendant  of  the  deed  hereinafter  mentioned  and 
the  institution  of  this  action,  this  plaintiff  and  his  tenants,  and 
those  claiming  under  him,  have  had  said  premises  and  that 
portion  thereof  so  deeded  to  and  claimed  by  plaintiff*  in  actual 
possession,  by  means  of  substantial  fences  and  indosures,  and 
the  actual  occupation  and  use  thereof  have  been  open,  hostile, 
and  notorious,  and  possession  taken  under  the  deeds  of  the 
predecessors  in  interest  of  this  plaintiff."  13.  That  on  August 
20, 1873,  Robert  S.  Hamilton,  one  of  the  grantors  of  plaintiff, 
being  then  in  {)ossession  and  actual  occupation  of  said  lots  18  and 
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19,  in  the  block  aforesaid^  by  inclosures  thereof  by  substantial 
fences^  according  to  the  established  and  recognized  boundaries 
thereof,  ^'finding  tliat  the  same,  by  actual  measurement,  ex- 
ceeded the  number  of  feet  called  for  in  the  deeds,  therefore, 
and  for  the  purpose  of  avoiding  trouble  or  contention  concern- 
ing the  same,  duly  made  his  application  to  the  probate  judge 
for  the  entry  of  said  excess  of  ground  according  to  the  actual 
measurement,  for  the  entry  of  and  deed  for  the  said  portion  of 
lots  19  and  18  so  designated  as  a  fraction  aforesaid;  that  the 
same  was  done  while  the  said  Robert  S.  Hamilton  was  so  in 
possession  and  actual  occupation  of  said  lots/'  14.  ^^That  at 
the  time  of  said  application  the  said  Bobert  S.  Hamilton  offered 
to  pay  and  tendered  said  probate  judge  the  fees  and  maximum 
price  of  said  fraction,  on  account  whereof  he  became  and  was, 
in  equity  and  good  conscience,  the  owner  of  and  entitled  to  a 
deed  to  said  premises  or  fraction,  if  any  there  be,  and  all  of 
which  was  done  for  the  purposes  aforesaid,  and  without  any 
intention  of  abandoning  his  title,  according  to  the  established 
and  recognized  boundaries  of  said  lots  19  and  18."  16.  "That 
this  plaintiff,  being  the  graiitee  of  said  Robert  S.  Hamilton, 
and  succeeding  to  all  his  rights  and  equities  in  th^  premises, 
on  the  15th  of  December,  1888,  petitioned  said  probate  judge 
to  convey  to  this  plaintiff  the  said  alleged  fractional  lot  so 
applied  for  by  said  Hamilton,  and  in  pursuance  of  said  peti- 
tion and  the  application  of  his  grantor,  as  aforesaid,  said  pro- 
bate judge,  on  the  date  aforesaid,  and  while  plaintiff  was  so  in 
the  possession  and  occupation  of  said  premises  as  such  grantee, 
made,  executed,  and  delivered  to  plaintiff  a  deed  for  said  prem- 
ises." 16.  "That  notwithstanding  the  said  ownership  and 
possession  by  him  had  and  held  of  said  lots  17, 18, 19,  and  20, 
and  the  alleged  fractional  portion  thereof,  the  said  defendant 
made  his  petition  and  application  for  a  portion  thereof  so  in 
plaintiff's  inclosure  as  aforesaid,  and,  by  his  false  and  fraudu- 
lent representations  in  reference  thereto,  obtained  from  said 
probate  judge  a  deed  for  a  certain  lot,  piece,  or  parcel  of  land 
«o  embraced  in  said  inclosure,  to  wit,  said  lot  numbered  31,  in 
block  37,  of  the  Helena  townsite,  according  to  the  official  sur- 
vey approved  September  12,  1885;  that  said  deed  is  executed 
in  due  form  of  law,  and  has  been  ever  since  its  execution,  and 
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is  now,  of  record  in  the  office  of  the  county  clerk  aud  recorder 
of  said  county  of  Lewis  and  Clarke,  state  of  Montana,  and 
casts  a  cloud  upon  the  title  of  plaintiff,  greatly  to  his  damage 
and  injury/'  And  upon  those  allegations  plaintiff  demands 
that  title  to  said  fraction  be  adjudged  in  him,  and  that  defend- 
ant's deed  therefor  be  canceled. 

The  answer  to  this  complaint  contains  the  following  denials 
aud  affirmations:  1.  Denies,  on  information  aud  belief,  that 
the  several  lots  mentioned  in  said  complaint,  of  which  plaintiff 
alleges  ownership,  ^^as  the  same  exist,  and  were  shown  upon 
the  original  plat  of  said  townsite  in  1874-75,  or  for  more  than 
ten  years  thereafter,  occupied  the  same  position  on  the  earth's 
surface  as  the  position  of  the  same  named  lots  and  block  did 
at  the  date  of  the  commencement  of  this  action,  and  as  they 
now  occupy."  2.  Denies,  on  information  and  belief,  ^^that 
prior  to  Septemlier  12,  1885,  the  position  of  the  bounding 
streets  named  in  said  complaint,  to  wit,  Jackson  street  and  , 
Main  street,  were,  according  to  any  official  survey  or  plat  of 
said  townsite,  in  the  same  position  on  the  earth's  surface  as 
they  have  been  since  September  12, 1885."  3.  Denies  the  alle- 
gation that  '^said  defendant,  or  any  other  person  except  those 
claiming  under  plaintiff,  or  said  plaintiff,  have  since  1874  been 
in  the  seizure  or  possession  of  any  part  of  the  160  feet  of  ground 
mentioned  in  said  complaint  as  being  inclosed."  4.  Admits 
that  the  land  occupied  by  plaintiff  herein  had  been  so  occupied 
by  plaintiff  for  a  period  of  more  than  five  years  prior  to  the 
commencement  of  this  action,  but  denies  that  such  occupation, 
in  so  far  as  it  relates  to  lot  31,  block  37,  was  open,  hostile,  or 
notorious,  or  was  adverse,  or  could  be  adverse,  and  denies  that 
said  possession  thereof  was  taken  under  the  deeds  of  the  pre- 
decessors in  interest  of  said  plaintiff,  or  in  any  other  manner 
than  in  subordination  to  the  l^al  title  of  said  land,  which  de- 
fendant alleges  was  and  remained  in  the  probate  judge,  in 
trust  for  this  defendant,  and  none  other,  until  the  eleventh 
day  of  December,  1888."  5.  Denies  that  "said  land  had  ever, 
prior  to  September  12,  1885,  been  officially  platted,  known, 
and  designated  as  'Lots  17,  18,  19,  and  20,'  and  denies  that 
there  was,  prior  to  September  12,  1885,  any  space,  lot,  piece, 
or  parcel  or  fraction  of  land  lying  or  existing  between  lots  19 
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and  20^  block  37,  or  between  either  two  or  any  of  said  lots 
numbered  17  to  21,  and,  on  the  contrary,  alleges  that  prior  to 
September  12, 1885,  according  to  the  official  plat  of  said  town- 
site,  then  existing,  the  said  named  lots,  to  wit,  19  and  20,  were 
adjoining  lots,  and  consisted  of  no  more  or  less  than  the  num- 
ber of  feet  frontage  than  as  shown  on  said  plat  then  existing, 
or  then  expressed  in  the  deeds  to  the  predecessors  in  interest 
of  said  plaintiff."  6.  ^'Denies  that  in  truth  or  in  reality, 
or  in  any  other  manner,  the  lots  mentioned  in  said  amended 
complaint  as  numbered  17,  18,  19,  and  20,  as  being  owned  by 
plaintiff  herein,  composed  or  included  161  feet  frontage  on 
Main  street,  and  running  back  to  Jackson  street,  according  to 
the  original,  established,  and  recognized  boundaries,  and  de- 
nies that  according  to  an  accurate  measurement  said  lots  ex- 
ceed the  number  of  feet  designated  in  the  deeds  therefor  by 
M.  F.  Truett,  the  probate  judge  of  the  county  aforesaid,  21.05 
feet,  or  any  other  number  of  feet.''  7.  Defendant  **  admits  that 
according  to  the  calls  of  said  deeds  from  said  Truett,  as  suck 
probate  judge,  no  excess  whatever  existed,  and  admits  that  the 
title  of  plaintiff  and  his  predecessors  in  interest  was  required 
and  obtained  accordingly,  but  denies  that  possession  was  taken 
accordingly,  and  denies  that  on  account  thereof,  or  any  other 
account,  as  a  question  of  law,  or  as  a  question  of  fact,  the  said 
lots,  pieces,  or  parcels  of  land,  or  the  dimensions  thereof,  were 
governed  or  controlled  by  any  acts  of  plaintiff  or  his  predeces- 
sors in  interest,  or  by  any  other  thing  than  the  then  existing 
plat,  and  the  identical  portion  of  the  earth's  surface,  as  shown 
and  delineated  thereon,  and  as  expressed  in  said  deeds,  of 
which  said  plat  constituted  a  necessary  part;  said  plat  \mug]the 
original  official  plat,  known  as  the  '  Wheaton  Plat,'  which  was 
approved  January  7,  1869,  and  is  now  on  file  in  the  office  of 
the  county  recorder  of  Lewis  and  Clarke  county,  Montana." 
8.  Denies  that  Robert  S.  Hamilton  did,  on  the  20th  of  August, 
1873,  or  at  any  other  time,  tender  or  offer  to  pay  to  the  pro- 
bate judge  his  fees  or  maximum  price  for  any  fraction,  for  the 
reason,  as  hereinbefore  stated,  to  wit,  that  there  was  no  frac- 
tion existing,  under  or  according  to  any  existing  plat  or  survey, 
and  denies  that  any  such  offer  or  tender  for  a  thing  not  in  esse 
would  constitute  the  said  Hamilton  or  his  successors,  either  in 
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law  OP  iu  equity  or  good  conscience,  or  in  any  other  manner, 
to  be  the  owner  of^  or  entitle  him  or  them,  or  the  plaintiff 
herein  to  a  deed  for  the  premises  at  all."  9.  "Defendant  al- 
leges that  at  the  date  of  the  entry  of  said  townsite,  March  2, 
1869,  being  the  date  when  the  probate  judge  made  entry  of 
said  townsite  in  the  United  States  land  office  at  Helena,  Mon- 
tana, iu  trust  for  the  several  use  and  benefit  of  the  occupants, 
defendant  was,  and  for  a  long  time  prior  thereto  had  been,  and 
for  a  long  time  subsequent  thereto  remained,  in  the  actual, 
bonajule,  and  sole  occupation,  possession,  and  enjoyment,  and 
residing  upon  a  certain  tract  of  land  within  the  townsite  of 
Helena,  as  so  entered  by  said  probate  judge,  and  that  a  portion 
of  said  tract  of  land  so  occupied  by  this  defendant  was  and  is 
the  same,  and  then  included,  and  now  includes,  the  whole  of 
the  identical  tract  of  land  described  in  defendant's  deed  there- 
for, as  lot  numbered  31,  of  block  37,  of  the  townsite  of  Helena, 
according  to  the  official  plat  and  survey  of  said  townsite  of 
Helena,  as  approved  September  12,  1885/'  10.  "Alleges  that 
prior  to  the  approval  of  said  official  plat,  September  12,  1885, 
there  was  no  official  plat  in  existence  which  showed  the  laud 
occupied  by  this  defendant  at  the  date  of  the  entry  of  said 
townsite,  and  as  described  iu  defendant's  deed  therefor,  in  such 
manner  and  form  as  that  defendant  could  by  auy  possibility 
make  an  application  therefor,  as  one  of  the  beneficiaries  of  the 
trust  imposed  on  the  probate  judge  by  reason  of  the  entry  and 
patent  from  the  United  States  for  said  townsite,  and  alleges 
that  from  and  after  the  approval  of  said  official  plat,  Septem- 
ber 12,  1885,  until  the  time  when  this  action  was  commenced, 
no  notice  of  the  approval  of  said  plat;  or  that  said  land  was 
and  had  been  platted  and  surveyed,  so  that  the  deed  for  said 
lot  could  be  issued,  was  published,  or  in  any  other  manner 
given,  as  required  by  section  2015  of  the  Compiled  Statutes  of 
Montana;  and  defendant  alleges  that  prior  to  said  Septeml)er 
12,  1885,  the  only  plat  in  existence,  of  said  townsite,  was  one 
constructed  by  A.  C.  Wheaton  in  1868,  and  approved  by  the 
county  commisioners  of  Lewis  and  Clarke  county,  January  7, 
1869,  the  same  having  been  constructed  and  approved  prior 
to  the  entry  of  said  townsite,  and  which  said  so-called  plat, 
not  having  been  made  in  accordance  with  the  actual  loca- 
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tion  of  claimants,  oocupauts,  and  owners,  represented  Main, 
street  and  Jackson  street,  being  the  bounding  streets  of  the 
land  in  dispute  herein,  as  running  at  a  different  angle  to  the 
exterior  boundaries  of  said  townsite,  and  in  a  different  posi- 
tion on  the  earth's  surface,  from  the  position  of  said  streets  aa 
governed  by  actual  occupancy,  as  such  occupancy  is  shown  by. 
the  said  official  plat  approved  September  12,  1885,  whereby 
and  by  reason  whereof  the  land  claimed  by  plaintiff  herein 
under  the  title  and  description  cited  in  said  amended  com- 
plaint, if  anywhere,  is  not  the  same  land  or  portion  of  tiie 
earth's  surface  as  that  of  which  defendant  is  the  owner  by  rea- 
son of  his  deed  dated  December  11,  1888/'  11.  "Defendant 
further  alleges  that,  at  tlie  date  of  .the  entry  of  said  townsite 
by  the  probate  judge  of  Lewis  and  Clarke  county,  defendant 
had  a  dwelling-house  upon,  was  living  therein,  and  solely  and 
exclusively  occupying,  tlie  land  described  in  his  deed  as  lot 
number  31  of  block  number  37,  according  to  said  official  plat 
approved  September  12, 1885^  and  never  since  has  he  alienated 
the  title  thereto  to  any  other  person  or  persons  whomsoever, 
and  that  he  is  now  the  owner  and  entitled  to  the  possession . 
thereof."  12.  "And  further  alleges  that  between  the  date  of : 
the  entry  of  said  townsite  until  the  said  eleventh  day  of 
December,  1888,  the  title  to  said  lot  number  31,  block  37, 
being  the  land  in  dispute  herein,  remained  in  the  probate  judge. 
of  said  Lewis  and  Clarke  county  under  and  by  virtue  of  the 
trust  imposed  on  him  by  reason  of  the  patent  from  tiie  United 
States  for  said  townsite."  13.  "Defendant  admits  that  on 
the  fifteenth  day  of  December,  1888,  the  probate  judge  of 
Lewis  and  Clarke  county,  Montana,  did  issue  an  instrument  in 
writing,  purporting  to  be  a  deed,  executed  in  due  form  of  law, 
to  the  plaintiff  herein,  for  lot  number  31,  block  37,  according 
to  the  plat  and  survey  approved  September  12,  1885,  but  de- 
nies that  said  deed  was  for  that  portion  of  tlie  earth's  surface 
described  in  said  amended  complaint  as  being  a  fraction  of,  or 
as  part  of,  the  original  lots  17,  18,  19,  and  20  of  block  37,  or 
either  of  said  lots,  according  to,  or  as  the  same  was  delineated 
on,  any  plat,  or  as  shown  by  any  survey  existing  prior  to  Sep- 
tember 12,  1885,  and  which  is  now  or  ever  was  recognized  or 
approved  as  an  official  survey  or  official  plat,  and  made  under 
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aDj  authority  of  law^  but  on  the  contrary  alleges  that  said  pur- 
ported deed  is  for,  and  purports  to  couvey  unto  plaintiff  herein^ 
the  said  lot  31,  the  property  of  this  defendant;  and  defendant 
alleges  that  said  deed  issued  and  executed  in  due  form  of  law 
December  15,  1888,  unto  the  plaintiff  herein  was  wrongfully 
and  unlawfully  issued,  the  title  of  said  lot  at  that  date  being 
and  still  remaining,  rightfully  and  lawfully,  in  this  defendant^ 
and  the  same  casts  a  cloud  upon  this  defendant's  title  to  said 
lot  number  31  in  block  37."  14.  "Defendant  denies  that,  by 
reason  of  any  false  or  fraudulent  statement  or  representation 
made  to  the  probate  judge,  he  obtained  a  deed  for  said  lot 
31,  but,  on  the  contrary,  alleges  that  all  statements,  affidavits, 
and  proofs  made  to  said  probate  judge  by  this  defendant  and 
by  his  witnesses,  in  making  application  therefor,  were  truthful, 
and  strictly  in  accordance  with  facts,  and  tliat  said  deed  to  this 
defendant  was  issued  rightfully  and  lawfully,  and  in  strict  con- 
formity to  the  authority  conferred  by  law  upon,  and  according 
to  the  requirement  of  the  trust  imposed  upon,  the  said  probate 
judge  by  act  of  Congress  authorizing  the  grant  of  said  town- 
site,  and  by  the  terms  of  the  patent  of  the  United  States  issued 
to  him  for  that  sole  purpose,  and  denies  that  said  deed  casts  a 
cloud  upon  the  title  of  plaintiff,  or  of  siny  other  person,  to  his 
damage  or  injury,  greatly  or  otherwise/'  15.  "And  defend- 
ant, for  further  defense,  says  that  plaintiff  is  estopi)ed  from 
claiming  that  he  has  held  said  lot  number  31  adversely  to  this 
defendant,  or  adversely  to  the  true  legal  title,  because  he  says 
that  on  the  said  fifteenth  day  of  December,  1888,  the  said 
plaintiff  did  apply  to  and  receive  from  said  probate  judge,  of 
Lewis  and  Clarke  county  aforesaid,  the  deed  hereinbefore 
mentioned  for  said  lot,  and  ever  since  has  been,  and  yet  claims 
to  hold  the  same,  under  and  by  virtue  of  said  deed."  16. 
"And  defendant  demands  that  the  deed  obtained  by  plaintiff 
of  the  premises  in  dispute,  from  the  probate  judge,  of  date 
December  16,  1888,  be  canceled,  and  that  judgment  confirm 
defendant's  alleged  title  to  said  premises,  claimed  by  virtue  of 
the  facts  set  forth  in  the  answer. 

SanderSf  OiUlen  &  Sanders^  and  Gomly  &  Foote^  for  Appellant. 

The  plaintiff  is  not  entitled  to  judgment  on  the  pleadings  if 

the  answer  contains  a  denial  of  the  material  facts  allied  as  a 
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cause  of  action  in  tlie  complaint,  and  a  special  defense  is  stated 
separately,  even  if  the  entire  cause  of  action  is  confessed  in  the 
special  defense.  {Nudd  v.  Thompaon,  34  Cal.  39.)  Motions 
for  judgment  on  the  pleadings  can  be  allowed  only  where  tlie 
answer  fails  to  deny  any  material  allegation  of  the  complaint. 
{Wikon  V.  MeDoTuild,  Cal.  Sup.  Ct.  (July  T.  1869);  3  Estee's 
Pleadings,  381.)  A  verified  answer  which  in  any  part  con- 
tains a  distinct  denial  of  a  fact  material  to  plaintiff^s  recovery 
cannot,  whatever  its  effects,  be  treated  as  a  nullity  so  as  to  en- 
title plaintiff  to  judgment  on  the  pleadings.  {Ohiraddli  v. 
McDettnoUf  22  Cal.  639.)  The  question  of  adverse  possession, 
and  the  extent  of  the  same  are  questions  for  the  jury.  (Angell 
on  Limitations,  §§  390,  398.)  Where  the  party  is  in  posses- 
sion, with  or  without  color  of  title,  claiming  in  subordination 
to  the  legal  title,  or  holding  so  by  virtue  of  his  admissions  and 
acts,  he  is  estopped  from  denying  the  title  of  the  real  owner; 
and  these  admissions  and  acts  must  be  determined  by  the  jury; 
they  are  questions  of  fact,  and  not  for  the  court  to  determine. 
(Angell  on  Limitations,  pp.  390  to  398  inclusive.) 

TooU  &  Wallace^  for  Respondent. 

Harwood,  J. — It  must  be  borne  in  mind,  during  all  this 
consideration,  that  said  fractional  piece  of  land  is  the  point  of 
controversy — the  only  land  in  dispute — in  this  case.  The  al- 
legations of  the  complaint  respecting  the  acquisition  aud  pos- 
session of  lots  17,  18,  19,  and  20,  however  material,  are  facts 
environing  the  real  point  of  controversy.  It  will  be  observed 
by  reading  those  allegations  of  the  complaint  contained  in  para- 
graphs 1  to  6  of  the  above  statement  that  plaintiff  alleges  the 
acquisition  of  lots  20,18,  and  19,  particularly  alleging  the  boun- 
daries of  each  lot,  and  averring  that  lot  20  is  bounded  on  the 
south  by  lot  19,  and,  in  describing  lot  19,  alleging  that  it  was 
bonnded  on  the  north  by  lot  20.  According  to  these  allega- 
tions, taken  in  the  ordinary  meaning  of  terms,  said  two  lots  are 
allied  to  directly  adjoin  one  another,  and  there  would  be  no 
room  for  a  fraction  between  them.  It  is  next  alleged  (para- 
graph 6  of  the  above  statement)  that  in  truth  and  reality  said 
lots  comprise  a  frontage  on  Main  street  of  161  feet,  running 
back  to,  etc.;  '^according  to  the  established  and  recognized 


260  HoRSKY  V.  MoRAN.       [Juiie  T.,  1893 

bouudaries  of  saki  lots.     By  tins  it  is  evidentlj  intended  that 
said  lots^  as  described^  '^  according  to  the  original,  established, 
and  recognized  boundaries/'  include  said  fraction,  for  it  will  be 
uoticed,  by  referring  to  the  particular  allegations  as  to  the 
frontage  of  each  described  lot  on  Main  street,  said  lots  17  to  20 
inclusive,  comprise  a  frontage  on  Main  street  of  137  feet,  not 
including  the  fraction;  but,  including  said  fraction  of  21.05  feet, 
such  frontage,  according  to  the  specific  allegations  of  the  com- 
plaint, amounts  to  158.05  feet  on  Main  street.    So  that  by  the 
allegation  **  that  in  truth  and  reality  said  lots,"  etc., ''  comprised 
161  feet  frontage  on  Main  street,''  it  must  be  intended  to  in- 
clude said  fraction  as  part  of  said  lots;  that  is,  that  said  lots, 
according  to  the  numbers  as  platted,  constitute  161  feet  front- 
age, and  necessarily  include  the  fraction.     But  the  next  allega- 
tion (paragraph  7  of  the  statement  above)  sets  forth  that,  by 
measurement,  according  to  the  '' number  of  feet  designated  in 
the  deeds  therefor,"  said  lots  do  not  include  said  fraction  of 
21.05  feet,  but  that  '^according  to  said  lots  and  boundaries 
thereof,  according  to  the  calls  of  said  deeds  from  said  Truett, 
probate  judge,  no  excess  whatever  existed,"  and  that  "  the  title 
and  possession  of  plaintiff  and  his  predecessors  in  interest  was 
acquired  and  obtained  accordingly,  and  on  account  whereof  said 
lots,  pieces,  or  parcels  of  land,  and  the  dimensions  thereof,  were 
governed  and  controlled  by  said  boundary  lines  so  established 
and  recognized  by  plaintiff  and  his  predecessors  in  interest." 

Wliether  it  is  meant  by  this  ''  that  title  and  possession  of 
plaintiff  and  his  predecessor.-*"  was  taken  according  to  number 
of  feet  frontage  which  said  deeds  called  for,  not  including  the 
fraction,  or  whether  "title  and  possession  of  plaintiff  and  his 
predt cessors"  was  claimed  and  taken  according  to  the  other 
"calls  of  said  deeds"  which  plaintiff  alleges  would  include 
said  fraction,  is  not  clear,  nor  is  it  made  any  more  clear  by 
the  allegation  that  "  on  account  whereof  the  said  lots,  pieces, 
or  parcels  of  land,  and  the  dimensions  thereof,  were  governed 
and  controlled  by  said  boundary  lines  so  established  and  recog- 
uizeil  by  plaintiff  and  his  pretlecessors  in  interest,"  because  the 
last  averment  shows  nothing  more  than  that  plaintiff  and  his 
predecessors  contended  that  the  boundaries  were  governed  and 
controlled  by  lines  estab]i:ihed  and  recognized  by  them.     And 
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the  same  obscurity  appears  id  the  allegation  of  the  complaint 
found  in  paragraph  12^  as  numbered  in  the  above  statement, 
where  it  is  averred  that  for  more  than  five  years,  continuously^ 
plaintiff  and  his  tenants,  etc.,  and  those  claiming  under  him, 
'Miave  had  said  premises,  and  that  portion  thereof  so  deeded  to 
and  claimed  by  plaintiff,  in  actual  possession,  by  means  of  sub- 
stantial fences  and  inclosures/' 

The  question  arises  here,  what  ''land  was  so  deeded  to  and 
claimed  by  plaintiff ''  in  accordance  with  said  deeds?  He 
alleges  that  he  was  in  possession  and  occupation  of  the  land 
'^80  deeded/'  It  would  seem  that  the  deeds  would  have  to  be 
construed  (and  construed  in  the  light  of  evidence  showing  the 
real  fitcts  concerning  said  lots  and  fraction,  according  to  the 
original  plat,  and  any  change  in  position  thereof,  and  boun- 
daries made  by  the  subsequent  plat  of  1885,  alleged  in  plain- 
tiff's complaint,  if  any  such  change  was  made,  section  632, 
Code  of  Civil  Procedure),  in  order  to  ascertain  what  was 
deeded  to  plaintiff  and  his  predecessors.  Plaintiff  himself 
alleges  that,  according  to  certain  terms  of  the  deeds,  they  did 
not  convey  said  fractional  piece  of  ground,  but  according  to 
the  '^ calls  of  the  deeds"  the  fractional  piece  would  be  included^ 

Is  the  court  to  understand  from  the  allegation  of  paragraph 
12  (above  statement),  that  ''for  more  than  five  years,  continu- 
ously and  uninterruptedly,  prior  to  the  obtaining  by  defendant 
of  the  deed  hereinafter  mentioned,  and  the  institution  of  this 
action,  this  plaintiff  and  his  tenants,  and  those  claiming  under 
him,  have  had  said  premises,"  including  said  fraction,  or  all  of 
161  feet  frontage,  'Mn  actual  possession,  by  means  of  substan- 
tial fences  and  inclosures,  and  the  actual  occupation  and  use 
thereof  has  been  open,  hostile,  and  notorious,  and  possession 
taken  under  the  deeds  of  the  predecessors  in  interest  of  plain- 
tiff"? If  that  is  what  the  pleader  intended,  it  seems  far  from 
what  he  alleges,  because  he  alleges  that  plaintiff,  his  tenants, 
etc,  'Miave  had  said  premises,  and  that  portion  so  deeded  to 
and  claimed  by  defendant,  in  actual  possession,"  etc.  The 
premises  so  deeded  to  plaintiff  may  include  said  fraction,  or 
may  not,  according  to  the  construction  put  upon  the  deeds; 
and  so  it  may  be  true  that  plaintiff  has  had  said  lots  so  deeded 
inclosed,  and  held  hostile  and  notorious  adverse  possession 
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thereof,  without  holding  hostile  or  notorious  adverse 
fiioo  of  said  fraction. 

Again,  in  paragraph  13,  as  set  forth  in  the  above  statement, 
the  same  peculiarities  of  averment  are  oI)servabIe;  thai  is  to 
say,  it  is  alleged  that  Hamilton,  one  of  plaintiff's  grantors, 
was  in  possession  and  actual  occupation  of  said  lots  18  and 
19.  Now,  if  the  pleader  intends  by  this  that  the  said  Hamil- 
ton was  in  actual  possession  and  oocujiation  of  said  lots  and 
fraction,  or  said  lots  including  said  fraction,  why  not  so  allege 
in  plain  terms?  As  we  have  seen,  the  lots,  according  to  the 
number  of  feet  frontage,  or  according  to  the  ''calls  of  said 
deeds,"  may  or  may  not  include  said  fraction,  this  depending 
upon  the  construction  of  the  deeds.  Paragraphs  9  and  10  of 
plaintiff's  complaint,  as  numbered  above,  allege  that  said 
premises  have  been  since  1874  inclosed  and  'Mnside  of  the 
inclosure  of  plaintiff,"  but  these  paragraphs  do  not  aver  ad- 
verse possession  on  the  part  of  plaintiff.  It  is  further  observed 
that  in  the  commencement  of  the  complaint  plaintiff  alleges  that 
the  fraction  in  dispute  lies  between  lots  19  and  20,  whereas  in 
paragraph  13,  as  numbered  in  the  above  statement,  the  frac- 
tion is  alleged  to  be  between  lots  18  and  19. 

Of  course,  such  obscurities,  and  even  errors  and  inaccuracies, 
might  be  cured  by  a  trial,  and  findings  of  fact  as  a  result  of 
the  trial;  but,  where  judgment  is  demanded  on  the  pleadings, 
it  is  our  duty  to  scrutinize  the  allegations  and  denials  with 
great  care  and  caution. 

Now,  as  to  defendant's  answer,  the  first  and  second  para* 
graphs,  as  set  forth  above,  are  in  the  form  of  denials,  but,  in 
substance,  are  allegations  of  new  matter  not  touched  upon  in 
the  complaint.  These  {paragraphs  introluce  for  the  first  time 
the  affirmation  that,  by  the  second  survey  and  plat  of  said 
townsite  made  in  1885,  said  lots  and  the  bounding  streets 
were  made  to  occupy  a  different  position  than  the  same  occu- 
])ied  according  to  the  original  plat  of  said  townsite  of  1869. 
The  same  is  again  affirmed  by  defendant  in  paragraph  5,  as 
set  out  in  the  above  statement,  where  defendant  denies  that  as 
officially  platted  and  designated  prior  to  September  12,  1885, 
there  was  any  fraction  at  all  between  lots  19  and  20,  or  any  of 
aaid  lots,  "  and,  on  the  contrary,  alleges  that  prior  to  Septem- 
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ber  12,  1885,  aocordiug  to  the  o£Scial  plat  of  said  townsite 
tlieu  existing,  said  lots  19  aud  20  were  adjoining  lots,  and  con- 
sisted of  no  more  or  less  than  the  number  of  feet  frontage  than 
as  shown  on  said  plat  then  existing,  or  then  expressed  in  the 
deeds  of  their  predecessors  in  interest  of  plaintiff/'  Aud  the 
same  prot)ositions  are  again  affirmed  in  paragrai)hs  6  and  7  of 
the  answer,  as  shown  in  the  above  statement  By  these  a11e« 
gations  aud  denials,  defendant  appears  to  insist  that,  according 
to  the  original  plat  of  said  townsite,  said  lots,  as  numbered 
aud  conveyed,  lie  directly  adjoining  one  another,  with  no  frac- 
tion, or  room  for  fraction,  between  any  of  them,  aud  that 
according  to  said  original  plat  said  lots  com2)rise  no  more  front- 
age than  shown  on  the  plat,  aud  expressed  in  the  deeds  there- 
for, but  that  by  the  second  survey  and  plat  of  said  townsite, 
in  1885,  the  position  of  said  lots  aud  bouudiug  streets  was  so 
changed  as  that  said  fraction  did  appear  by  the  latter  plat  to 
be  between  two  of  said  lots,  namely,  19  aud  20.  This  seems 
to  be  the  theory  of  defendant's  contention  throughout  this  con- 
troversy, as  we  gather  it  from  the  allegations  and  denials  of 
the  answer;  he  insisting  that  plaintiff,  through  the  calls  of  his 
deeds,  both  as  to  the  boundaries  and  the  number  of  feet  front- 
age of  said  lots,  as  the  same  was  originally  platted,  obtained 
all  of  the  land  which  said  deeds  entitled  him  to. 

Proceeding  in  the  examination  of  defendant's  answer,  it  will 
be  found  that  he  denies  the  allegation  of  the  complaint  that, 
'^  said  defendant  or  any  other  persons  except  those  claiming 
under  plaintiff,  have  since  1874  been  in  the  seisin  or  posses- 
sion of  any  part  of  the  160  feet  of  the  ground  mentionedin  the 
complaint  as  being  inclosed  ";  admits  that  the  land  occupied 
by  plaintiff  has  been  so  occupied  for  more  tlian  five  years  prior 
to  the  commencement  of  this  action,  but  denies  that  such  occu- 
pation, in  so  far  as  it  relates  to  lot  31,  block  37,  was  open, 
hostile,  or  notorious,  or  was  adverse,  or  was  taken  under  deeds 
of  plaintiff's  predecessors  in  interest,  or  in  any  manner  except 
in  subordination  to  the  legal  title,  which  was  during  that  time 
in  the  probate  judge,  in  trust  for  the  defendant,  and  none  other, 
until  December  11,  1888;  denies  that  said  lots  17  to  20  com- 
prised 161  feet  frontage  on  Main  street,  according  to  the  origi- 
nal, established,  and  recognized  boundaries  thereof,  as  alleged  in 
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the  oomplaint;  denies  that,  according  to  an  accurate  measure- 
ment^ said  lots  exceeded  the  number  of  feet  designated  in  the 
deeds  from  the  probate  judge  therefor  bj  21.05  or  any  other 
number  of  feel;  admits  that,  according  to  the  calls  of  said 
deeds,  no  excess  whatever  existed,  and  admits  that  the  title  of 
plaintiff  and  his  predecessors  in  interest  was  acquired  and 
obtained  accordingly,  but  denies  that  possession  was  taken  ac- 
cordingly, and  denies  that  the  dimensions  of  said  lots  men- 
tioned in  plaintiff's  complaint  were  governed  or  controlled  by 
any  acts  of  plaintiff,  or  his  predecessors  in  interest,  or  by  any- 
thing other  tlian  the  existing  plat,  showing  the  identical  por- 
tion of  the  earth's  surface  constituting  said  lots  by  numbers 
and  dimensions,  as  expressed  in  said  deeds,  iiaid  plat  being  that 
originally  established  and  known  as  the  "  Wheaton  Plat,"  ap- 
proved January  7,  1869,  of  record  in  the  office  of,  etc.;  denies 
that  said  Hamilton,  on  August  20, 1873,  or  at  any  other  time, 
tendered  or  offered  to  pay  the  probate  judge  his  fees  and  the 
maximum  price  of  said  fraction  described  by  plaintiff  in  the 
complaint,  because  no  such  fraction  existed  between  said  lots,  as 
alleged  by  plaintiff  in  his  complaint,  according  to  any  plat  or 
survey  of  said  townsite,  and  denies  that  a  tender  for  an  al- 
leged thing  not  in  existence  would  give  rise  to  any  right,  in 
law  or  equity,  in  favor  of  said  Hamilton,  or  his  successors  in 
interest;  alleges  that  when  the  original  entry  of  said  townsite 
was  made  by  the  probate  judge,  in  trust  for  the  use  and  benefit 
of  the  inhabitauts  thereof,  defendant  was,  and  for  a  long  time 
theretofore  had  been;  and  for  a  long  time  thereafter  continued 
to  be,  in  actual,  bona  fide  occupation  and  possession  of  the 
identical  piece  of  land  in  dispute  in  this  case,  which  was  after- 
wards, but  not  until  September  12, 1886,  platted  and  designated 
as  lot  31  in  block  37  of  said  townsite;  alleges  that  prior  to 
September  12,  1886,  no  plat  of  said  townsite  designated  or 
showed  said  piece  of  land,  and  therefore  defendant  was  unable 
to  apply  for  and  enter  and  take  conveyance  of  said  lot  to  him- 
self  as  beneficiary  of  the  trust  imposed  on  the  probate  judge 
by  conveyance  of  the  legal  title  of  said  lot  from  the  United 
States  to  him;  alleges  that  after  said  land  in  dispute  was 
platted  and  designated  as  lot  31,  block  37,  by  the  plat  ap- 
proved September  12,  1886,  no  notice  thereof  was  given,  as 
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required  bj  section  2015  of  the  Compiled  Statutes;  alleges  that 
from  the  entry  of  said  townsite  to  September  12^  1885,  the 
only  plat  thereof  in  existence  was  one  made  by  A.  C.  Wheaton, 
approved  January  7,  1869,  the  same  having  been  made  and 
approved  prior  to  the  entry  of  said  townsite;  denies  that, 
through  any  false  or  fraudulent  representations  or  statements 
defendant  procured  a  deed  for  said  fractional  piece  of  land  from 
the  probate  judge,  of  date  December  11,  1888,  "but,  on  the 
contrary,  aljeges  that  all  statements,  affidavits,  and  proofs 
made  to  said  probate  judge  by  the  defendant  and  his  witnesses 
in  making  application  tlierefor  were  strictly  true." 

In  view  of  these  denials  and  affirmations  of  the  answer,  and 
the  peculiar  conditions  and  contention  shown  in  the  ])Ieadings, 
I  cannot  bring  my  mind  to  the  conclusion,  after  much  careful 
consideration,  that  it  is  a  proper  case  for  judgment  on  the 
pleadings.  The  case  is  not  without  some  complications  to  be 
dealt  with  in  proceeding  to  judgment,  and  much  of  the  compli- 
cation lies  in  ascertaining  the  exact  facts  which  have  prevailed 
in  respect  to  the  piece  of  land  in  controversy.  The  trial  court 
proceeded  upon  the  premise  that  it  was  admitted  that  plaintiiF 
had  held  possession  of  the  land  in  dispute,  "  as  alleged  in  his 
complaint."  No  doubt  this  was  justly  gained  from  the  liberality 
with  which  counsel  may  have  admitted  facts  in  combating  the 
legal  hypothesis  that  plaintiff  could  have  held  adverse  posses- 
sion while  the  legal  title  of  said  land  in  dispute  resided  in  the 
probate  judge.  This  hypothesis  is  denied  in  the  answer,  but, 
as  a  matter  of  fact,  the  answer  also  denies,  in  the  disjunctive 
form  that  defendant  has  held  "  open,  hostile,  or  notorious,  or 
adverse  possession"  of  said  land  in  controversy;  and  on  this 
appeal  counsel  for  appellant,  in  their  brief,  contend  that  de- 
fendant's answer  cannot  be  properly  construed,  "as  the  court 
states"  that  "defendant  admits  that  plaintiff  has  been  an  occu- 
pant of  said  land  for  the  time  alleged." 

It  has  been  at  least  once  held,  and  again  intimated,  that  thid 
court  ought  not  to  be  governed  in  the  review  of  a  case  on  ap- 
peal by  observations  in  the  opinion  of  the  court  below  as  to 
matters  of  fact  involved.  {Thorp  v.  Freed,  1  Mont.  651; 
Midler  v.  Buyck,  12  Mont.  376.) 

However,  giving  full  force  to  the  observation  of  the  trial 
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courty  that  it  was  admitted  plaintiff  had  held  possession  of  the 
premises  in  dispute, ''  as  alleged  in  his  complaint/'  we  have  seen, 
upon  an  examination  of  the  complaint,  that  its  allegations  in 
that  respect  are  obscure,  and  require  a  construction  of  the  deeds 
in  the  light  of  evidence  as  to  the  actual  facts  in  respect  to  the 
occupation  of  said  fraction,  in  order  to  get  exact  knowledge  of 
what  was  included  in  the  alleged  possession  of  plaintiff  and  his 
predecessors;  and  this  inquiry  is  further  complicated  by  the 
fact  that  if  what  defendant  sets  forth  in  paragraphs  1,  2,  5,  6, 
and  7  of  tlie  answer  is  true  (and  those  facts  are  not  yet  denied 
by  replication),  plaintiff  did  not  have,  and  could  not  have  had, 
actual  occupation  of  said  fraction,  by  the  inclosure  and  posses- 
sion of  said  lots,  prior  to  September  12,  1885,  because,  accord- 
ing to  those  allegations,  which  were  not  denied  by  replication, 
the  fraction  did  not  lie  between  any  of  said  lots,  and  tlie  taking 
of  possession  of  said  lots  by  plaintiff  and  his  predecessors,  as 
alleged,  up  to  that  date,  according  to  the  plat,  and  even  accoixl- 
ing  to  the  position  of  the  bounding  streets  prior  to  that  date, 
could  not  have  included  said  fraction.  It  does  not  appear  that 
defendant's  counsel  abandoned  that  portion  of  the  answer  con* 
taiued  in  paragraphs  1,  2,  6,  6,  and  7,  as  numbered  in  the 
above  statement,  nor  does  it  appear  that  they  expressly  aban- 
doned any  portion  of  the  answer.  Now,  8upi>ose  it  be  assumed 
that  the  facts  set  out  in  those  paragraphs  are  trne;  that  is, 
according  to  the  plat  existing  prior  to  1885,  and  according  to 
the  boundaries,  said  lots  directly  joined  one  another,  without 
any  fractional  piece  of  ground  between  any  of  them.  It  would 
then  appear  that  up  to  September,  1885,  plaintiff  and  his  pre- 
decessors, having  inclosed  said  lots  according  to  the  plat  then 
existing,  and  according  to  the  calls  of  the  deeds,  both  as  to 
the  number  of  feet  frontage,  and  as  to  the  boundaries,  did  not 
include  said  fractional  piece  of  ground.  If,  on  the  trial,  that 
should  be  established  as  a  fact,  it  would  cut  off  all  controversy 
as  to  plaintiff's  alleged  possession  of  said  land  prior  to  1885, 
and  the  controversy  would  thereby  be  narrowed  down  to  the 
history  of  said  fractional  piece  of  land  since  the  new  plat  was 
made;  and,  as  we  have  just  seen,  defendant  denies,  as  a  matter 
of  fact,  that  plaintiff  has  had  any  adverse  possession  of  said 
fractional  piece  of  land. 
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Judgment  on  the  pleadings  cannot  be  proi)erl7  pronounced 
vhile  any  material  issues  of  fact  are  pending.  The  judgment 
is  therefore  reversed^  and  the  cause  remauded. 

Jteveraed. 

PfiMBERTONy  C.  J.|  concurs. 

Db  Witt,  J. — If  the  complaint  in  this  case  is  rightly  con- 
strued to  the  effect  that  there  is  no  allegation  of  possession 
of  tlie~premises  by  the  plaintiff,  or  if  such  allegation  be  con- 
Bidered  made,  and  remains  finally  denieil  by  the  defendant, 
of  course  judgment  on  the  pleadings  is  error.  But  I  am  in- 
clined to  the  view  that  the  difficulties  and  obscurities,  and  the 
Avant  of  allegation  of  ^lossession,  in  the  complaint,  which  are 
found  by  the  learned  and  critical  opinion  of  my  associates, 
arise  simply  from  the  very  peculiar  iacits  as  to  the  fractional 
lot  called  in  the  year  1885  "Lot  31."  The  portion  of  the 
earth's  surface  designated  in  that  year  as  "Lot  31 "  always  ex- 
isted, but  never  before  that  time  had  that  name  and  description 
been  applied  to  it.  Plaintiff  could  not  allege  tiiat  he  had  pos- 
session of  a  lot  by  that  name  prior  to  1885,  but  he  does  allege 
"  that  at  said  last-named  date  [May  7,  1874]  he  also  became 
the  owner  and  possessed  of  a  fractional  piece  of  ground,  should 
the  same  be  so  regarded,  situate  between  lots  19  and  20."  To 
be  sure,  he  alleges  that  lots  19  and  20  were  contiguous.  It. 
seems  that  they  were  contiguous  by  the  original  survey,  but 
by  a  later  survey  there  was  found  to  be  ground  between  them, 
which  was  then  called  "Lot  31." 

As  remarked  above,  the  facts  are  peculiar,  and  I  think  the 
pleadings  state  these  peculiar  facts,  and,  upon  a  view  of  the 
whole  of  them,  it  appears  to  me  that  a  liberal  construction 
(Code  Civ.  Proc.,  §  100)  of  the  pleadings  leads  to  the  view  that 
])OS8ession  of  the  land  itself  is  alleged,  but  not  of  the  land  by 
description  as  "Lot  31."  If  this  be  correct,  then  concede  tliat 
the  answer  denies  the  possession.  Then,  of  course,  there  should 
not  be  a  judgment  on  the  pleadings.  But  how  are  we  to  re- 
gard the  following  language  in  the  judgment:  "  This  cause 
coming  on  to  be  heard,  •  ...  it  was  agreed  that  plaintiff's 
occupation  and  possession  of  the  premises,  as  alleged  in  his 
complaint,  was  a  fact  upon  which  the  decision  of  the  court 
should  be  based,  but  denied  by  the  defendant  that  any  adverse 
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possession  could  be  had  or  held  by  said  plaintiff^  as  against 
him,  under  the  facts  set  forth  in  the  pleadings  herein;  also, 
stood  upon  the  legal  questions  involved.  And  the  court,  in 
connection  with  said  pleadings,  taking  into  consideration  the 
admission  and  agreement  of  the  parties  in  said  cause/'  etc.  So 
it  appears  by  the  judgment  that  plaintiff's  occupation  and  pos- 
session was  agreed  to  be  a  fact ;  that  is,  his  possession  as  al- 
leged in  his  complaint;  and,  as  above  observed,  I  think  the 
allegations  of  the  complaint  can  be  fairly  construed  as  alleging 
the  possession  of  the  particular  ground  in  controversy. 

The  mutter  which  I  quote  above  is  not  from  the  opinion  of  the 
court  below,  but  from  the  judgment  It  is  not  a  construction 
of  the  pleadings  by  the  court  below,  but  is  part  of  the  judg- 
ment. I  have  undei'stood  all  the  time  that  this  matter  to 
which  I  refer  was  practically,  and  was,  indee<l,  a  stipulation 
made  by  the  parties  upon  the  hearing  in  the  district  court. 
The  language  indicates  this,  for  the  judgment  says  that  the 
court^  in  connection  with  the  pleadings,  took  into  consideration 
the  admission  and  agreement  of  the  parties.  If  this  is  not  the 
true  situation,  and  this  malter  in  the  judgment  is  to  be  re- 
garded simply  as  a  construction  placed  by  the  district  court  upon 
the  pleadings,  then  I  am  of  opinion  that  the  denial  of  possession 
in  the  answer  forbids  a  judgment  on  the  pleadings.  But  I  am 
quite  satisfied  that  this  particular  matter  in  the  judgment  was 
an  agreement  of  the  parties.  The  judgment  itself  slates  that  it 
was  rendered  upon  the  complaint  of  plaintiff,  and  the  answer 
of  defendant,  and  the  motion  fur  judgment  on  the  pleadings, 
and  the  admission  and  agreement  of  the  parties. 

Upon  a  motion  for  judgment  on  the  ])Ieadings,  I  do  not  nn- 
deratand  why  pnrties  may  not  agree  before  the  court,  and  have 
the  agreement  go  in  the  record,  as  it  has  gone  into  the  judgment 
in  this  case,  that  a  certain  condition  of  affairs  is  the  fact,  which 
fact  partially  modifies  the  position  taken  by  the  pleadings. 
Such  is  what  the  parties,  in  my  opinion,  have  done  in  this 
case  in  the  district  court.  I  think  they  intended  to,  and  did, 
present  to  the  district  court  a  situation  which  may  be  stated 
as  follows:  ^'FhmiiSs  posaessio  pedis  of  the  actual  ^ound  in 
controversy  is  conceded,  and  conceded  to  be,  and  to  have  been, 
adverse,  if,  under  all  tlie  other  facts  in  the  case,  his  possession 
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under  those  circumstances  can  be  lield^  as  a  matter  of  law,  to 
be  an  adverse  possession.''  And  it  was  this  question  of  law 
which  I  understand  the  parties,  bj  their  pleadings  and  admis- 
sion and  agreement,  intended  to,  and  did,  present  to  the  dis- 
trict court,  and  which  was  there  decided.  I  think  that  this 
was  the  theory  of  the  case  below,  and  the  contention  of  the 
parties,  and  the  point  of  view  of  the  court.  Why  may  not 
this  court  properly  take  the  same  point  of  view,  and  decide 
whether  the  judgment  should  have  been  rendered  upon  the 
pleadings,  in  connection  with  the  admission  and  agreement? 
But  as  my  associates  consider  that  what  I  have  understood  to 
be  an  agreement  or  stipulation  on  the  hearing  was  either  not 
one,  or  must  be  disregarded,  I  will  reserve  an  opinion  upon 
the  questions  of  law  until  they  come  to  this  court,  on  any 
further  appeal  that  may  be  taken. 


BONNER,    Appellant,   v.    MINNIER    i?r    al.,    Re-  111  ^ 

8PONDENTS.  23   1^ 

[Sabmitied  Jane  ai,'1808.    Decided  Septembers,  1898.] 

Ho)aBsxsAi>— Ifeoftanto'f  Lien.—A  homestead  is  not  exempt  from  foreclosure  tnd 
sale  to  satisfy  %  lien  for  materials  used  by  the  owner  in  the  improvement 
thereof,  such  lien  being  a  "  Mechanic's  Lien*'  within  the  meaning  of  section 
ftl8  of  the  Code  of  Civil  Procedure  providing  that  the  exemption  of  home- 
steads from  forced  sale  shall  not  affect  any  laborer's  or  mechanic's  lien, 
(Dm  Witt,  J.,  dissenting.) 

Appeal  from  Third  Judicial  District,  Deer  Lodge  Oou/nty. 

Action  to  foreclose  mechanic's  lien.  The  cause  was  tried  be- 
fore DuRFEE,  J.    Defendants  had  judgment  below.    Reversed. 

Statement  of  the  case  by  Mb.  Justice  Harwood. — ^This 
action  was  brought  to  obtain  judgment,  and  foreclose  a  lien  to 
enforce  payment,  for  materials  furnished  and  used  in  the  con- 
struction of  a  certain  house  in  the  village  of  Champion,  Deer 
liodge  county.  It  appears  that  said  house  was  built  upon  a 
piece  of  land  theretofore  vacant,  being  part  of  a  quartz  lode 
mining  claim,  purchased  by  defendant  Minnier  from  one  Ban- 
det,  which  purchase  was  originally  evidenced  by  a  bill  of  sale 
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executed  by  Baudet  to  Minnier.  But  it  appears  to  be  con- 
ceded that  the  mouej  used  iu  said  purchase  belonged  to  defend- 
ant Mrs.  Minuier;  that,  while  the  title  to  the  property  stood 
in  that  condition^  the  defendant  Miunier,  with  the  knowledge 
and  approval  of  his  wife,  commenced  the  erection  of  a  house 
on  said  land,  and  purchased  from  plaintiff,  and  used  in  said 
structure,  certain  lumber  and  other  materials;  that,  to  secure 
payment  for  said  building  material,  plaintiff  filed  his  account 
thereof,  and  notice  of  lien  on  said  property,  as  provided  by 
law;  that,  some  time  afler  the  commencement  ot  the  construc- 
tion of  said  house,  a  formal  conveyance  of  said  premises  was 
made  by  said  original  owner,  Baudet,  and  defendant  Minnier, 
to  his  wife,  Mrs.  Minnier.  Said  house  appears  to  have  been 
constructed  and  arranged  so  as  to  be  used  for  residence  pui- 
poses,  or  as  a  place  of  business,  or  for  both  such  pur^xises; 
that,  as  soon  as  the  house  was  sufficiently  constructed  to  admit 
of  habitation,  defendant  and  his  wife  moved  therein,  and  occu- 
pied the  same  continuously  as  their  home,  and  Mrs.  Minnier 
also  fitted  up  and  o{)erated  a  barber's  shop  in  one  ix)om  of  said 
house;  that  defendants  own  no  other  real  property  as  a  home- 
stead or  otherwise;  that  defendants  failed  to  pay  for  said 
building  materials,  wherefore  this  action  was  brought  to  fore- 
close said  lien,  and  subject  said  premises  to  sale  to  enforce  audi 
payment.  There  was  no  controversy  raised  in  the  action  as  to 
the  furnishing  of  said  building  materials  by  plaintiff,  or  the 
use  thereof  by  defendants  in  the  erection  of  said  building,  and 
the  nonpayment  therefor,  as  alleged. 

The  only  defense  set  up  was  that  defendants  claimed  said 
premises  as  their  homestead,  and  that  the  same,  being  a  home- 
stead, was  not  subject  to  a  lien  for  said  building  materials  so 
purchased  and  used  in  the  improvement  thereof.  There  was 
some  controversy  in  the  case  as  to  whether  said  premisescon- 
stituted  the  home  of  defendants  at  the  time  said  materials  were 
furnished  and  used  in  the  improvement  thereof;  but  the  trial 
court  sustained  the  contention  of  defendants  that  said  premises 
constituted  their  homestead,  and  the  court  further  held  that  the 
statutes  of  tliis  state  exempt  homesteads  from  the  charge  of  a 
lien  for  building  materials  procured  and  used  in  the  erection 
of  improvements  thereon,  and  judgment  was  rendered  accord- 
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inglj^  from  which  judgment^  and  an  order  overruling  plaintiff's 
motion  for  a  new  trial^  this  appeal  was  prosecuted. 

Brantley  &  Schamihow,  for  Appellant. 

I.  The  claim  of  liomestead  exemption  made  by  defendants 
is  not  good  as  against  the  claims  of  the  lienors.  The  home- 
stead law  provides  that  land  situated  in  a  village  or  town,  as 
is  the  case  of  the  land  in  controversj  herein,  shall  be  owned 
and  occupied  as  a  homestead,  in  order  that  it  may  '^not  be 
subject  to  forced  sale  on  execution  or  other  process  from  a 
court.'*  (Comp.  Stats.,  147,  §  322.)  It  is  therefore  essential, 
in  order  that  a  claim  of  homestead  exemption  may  be  good, 
that  the  property  be  actually  occupied  as  such  at  the  time  the 
claim  sought  to  be  enforced  against  it  accrues.  The  person 
asked  to  give  credit  will  thus  be  notified  of  the  claim  of  home* 
stead,  and  can  act  accordingly.  (Thompson  on  Homesteads 
and  Exemptions,  §§  244,  247,  and  317;  9  Am.  &  Eug.  Eucy. 
of  Law,  pp.  426,  436,  and  447,  and  note;  Ekton  v.  Robinsonj 
23  Iowa,  208;  Oiarless  v.  Lambersoriy  1  Iowa,  435;  63  Am. 
Dec.  457;  Oirigty  v.  Dyer,  14  Iowa,  438;  81  Am.  Dec.  494; 
Walier8  v.  Peopk,  18  III.  194;  65  Am.  Dec.  730;  TumUmon 
v.  Swinney,  22  Ark.  400;  76  Am.  Dec.  432;  Pryor  v.  SUme, 
70  Am.  Dec.  347,  note.) 

II.  We  insist  further,  that  the  use  of  the  words  "laborer's 
or  mechanic's  lien"  as  used  in  the  exception  created  by  seo- 
tion  323,  page  147  of  the  Compiled  Statutes  of  Montana,  is 
generic,  and  that  these  are  to  be  taken  in  a  broad  and  popular 
sense,  embracing  every  character  of  lien  provided  for  in  the 
lien  law,  to  wit:  Comp.  Stats.,  §  1370,  p.  1029.  The  lan- 
guage of  this  latter  section  is  general  and  comprehensive  and 
gives  a  lien  to  any  person  who  contributes  directly  in  any  way 
by  his  labor  or  material  furnished  to  the  improvement  of  any 
real  estate  of  whatever  kind  or  character,  making  no  exception 
whatever. 

This  statute  is  called  the  Mechanic's  Lien  Law,  both  in  the 
Compiled  Statutes  and  in  the  decisions  of  this  court,  and  the 
object  is  to  create  and  preserve  ample  security  to  the  laborer  or 
material-man.  The  lien  law  and  the  section  referred  to  above 
(§  323,  p.  147),  as  they  now  are  in  the  Compiled  Statutes,  are 
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parts  of  the  same  general  act,  and  tbej  must  be  construed  so 
as  to  make  them  consistent  and  not  contradictory.  This  can 
be  done  only  by  regarding  the  words  "  laborer's  and  mechanic's 
lieu"  as  generic  and  embracing  all  classes  of  liens  referred  to 
in  the  lien  law.  Where  a  word  having  a  technical,  as  well  as 
a  popular,  meaning  is  used  in  a  statute  the  courts  will  accord 
to  it  its  popular  meaning  unless  the  very  nature  of  the  subject 
indicates,  or  the  context  suggests,  that  it  is  used  in  its  technical 
sense.     (Sutherland  on  Statutory  Construction,  p.  329,  §  250.) 

This  constructive  meaning  of  the  terms  was  early  recog-  * 
nized  by  this  court  in  the  case  of  Modion  v.  Sullivan,  1  Mont. 
472. 

This  court  also  held  in  the  case  of  Merrigan  v.  EngUshj  9 
Mont  125,  that  a  mechanic  who  also  furnishes  material  has  a 
lien  as  against  a  homestead  for  both  labor  and  material. 

In  Phdps  eto.  Windmill  Co.  v.  Shay,  32  Neb.  19,  the  court 
calls  the  lien  for  materials  a  mechanic's  lien.  The  statutes  of 
Nebraska  providing  for  such  liens  and  creating  the  exception 
thereunder  are  similar  to  ours,  and  the  section  granting  home- 
stead exceptions  uses  the  same  words,  to  wit :  mechanic's  or 
laborer's,  as  are  used  in  our  statute.  Yet  the  court,  in  con- 
struing these  two  statutes,  holds  that  a  material-man  has  a  lien 
for  materials  used  for  the  erection  of  improvements  on  a  home* 
stead.  And  this  is  a  case  in  which  the  lien  was  for  material 
only^ 

III.  If  the  debt  has  accrued  prior  to  the  occupation  of  the 
property  as  a  homestead,  or  if  the  claim  is  for  the  money  that 
purchased  it,  or  for  the  material  out  of  which  it  was  erected, 
the  claim  of  the  creditor  is  superior 40  the  claim  of  homestead. 
(Thompson  on  Homesteads,  §§  372,  373.)  The  lien  for  labor 
or  material,  when  duly  fixed  by  filing  the  claim  and  notice, 
relates  back  to  the  commencement  of  the  labor  or  the  use  of 
the  material.  {Mockon  v.  Sullivan,  1  Mont.  472;  Merrigan  v. 
English,  9  Mont.  126.)  The  lien  then  having  attached  itself 
to  the  property  prior  to  any  occupation  by  the  owner,  the 
necessary  act  on  his  part  to  establish  his  right  to  claim  the 
exemption,  it  follows  that  it  is  superior  to  the  homestead  right. 
{TvMe  V.  Howe,  14  Minn.  145;  100  Am.  Dec.  205;  Oiarlm 
v.  Lamberaon,  1  Iowa,  436;  63  Am.  Dec,  457.)    The  statutes 
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of  both  Minnesota  and  Iowa  are  the  same  as  ours^  and  ours 
was  taken  from  them. 

IV.  The  decision  in  WoIbK  v.  McMenomy,  74  Cal.  356, 
upon  which  the  defendants  rely  as  conclusivei  is  directly  con< 
trary  to  that  of  Phelps  etc.  WindmiU  Co.  v.  Shay,  32  Neb.  19. 
But  this  court  in  Lindley  v.  Davis,  7  Mont  212,  held  that 
our  statute  was  not  taken  from  the  California  law,  and  refused 
to  be  bound  by  the  California  decisions.  The  Minnesota, 
Iowa,  and  Nebraska  statutes  being  the  same  as  ours,  we  believe 
the  decisions  of  those  states  should  be  followed  as  construing 
the  statute  according  to  its  true  meaning  and  spirit,  and  accord- 
ing to  principles  of  sound  reason  and  justice. 

W.  H.  IHppet,  for  Respondent. 

A  statute  similar  to  our  section  323,  page  147,  Compiled 
Laws,  has  been  construed  by  the  supreme  court  of  California, 
in  the  cases  of  Ridiards  v.  Shear,  70  Cal.  187,  and  Wakh  v. 
McMenomy,  74  Cal.  366,  wherein  it  is  held  that  a  material- 
man is  not  comprehended  by  the  terms  "mechanic"  or  "la- 
borer.^' It  would  certainly  require  a  stretch  of  the  imagination 
to  construe  them  to  mean  the  same  thing  or  anything  like  the 
same  thing.  Duncan  v.  Bateman,  23  Ark.  327,  79  Am.  Dec. 
109,  is  a  case  in  point,  and  it  is  there  held  that  "a  lumber- 
man is  not  an  artisan,  a  builder,  or  a  mechanic."  The  plain- 
tiflThere  is  either  a  lumberman  or  a  material-man,  and  it  could 
with  as  much  truth  be  said  that  either  of  those  words  meant  a 
^Maborer"  as  to  say  that  either  of  them  meant  a  "mechanic." 
To  say  that  the  exemption  of  a  homestead  does  not  afiect  the 
lien  of  a  material-man  does  violence  to  the  language  of  our 
statute.  The  only  case  cited  by  appellant  which  in  any  way 
controverts  the  California  cases  is  that  from  Nebraska,  re- 
ported in  32  Nebraska,  19.  The  report  shows  that  a  petition 
for  a  rehearing  was  filed  in  that  case,  but,  whatever  became  of 
It,  the  point  decided  in  the  California  cases  was  not  raised. 
Plaintiff  contends,  which  is  not  conceded,  that  the  material 
was  furnished  before  the  building  became  a  homestead,  and 
then  cites  authorities  from  the  state  of  Minnesota,  from  which 
our  homestead  law  was  taken,  claiming  that  they  hold  that  if 

the  lien  attached  to  the  pro]>erty  prior  to  its  occupancy  as  a 
Vou  xni 18 
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homestead,  then  the  lien  would  be  superior  to  the  homestead 
right.  These  authorities  are  squarely  against  the  position 
taken  by  the  appellant.  Thomi)son  on  Homesteads  and  Ex- 
emptionsy  in  section  373^  shows  what  these  decisions  were. 
Tlie  first  case  was  that  of  Oogel  v.  Michow,  11  Minn.  478, 
which  laid  down  a  rule  directly  the  opposite  to  the  contention 
of  the  appellant  here.  Then  the  legislature  amended  the  law 
changing  the  rule  in  that  case.  Then  followed  the  case  of 
Tidtle  V.  Howe,  14  Minn.  145,  100  Am.  Dec.  205,  which  held 
''that,  as  the  statutes  now  stand,  the  lien  claimant,  having  a 
lien  anterior  and  sui)erior  to  a  homestead,  may  enforce  the  same 
without  any  reference  whatever  to  such  homestead  right,"  etc. 
See  the  last  part  of  the  opinion.  The  amended  statutes  under 
that  decision  were  entirely  different  from  ours.  (See  Thomp* 
son  on  Homesteads  and  Exemptions,  §  373.)  It  will  be  seen 
also  that  the  case  cited  by  appellant  {Charless  v.  Lamberson,  1 
Iowa,  436,  63  Am.  Dec.  457)  does  not  apply  to  this  case. 
The  decision  was  on  statutes  altogether  different  from  ours. 
The  statute  in  that  case  provided  that  the  homestead  could  be 
sold  on  debts  contracted  prior  to  the  passage  of  the  homestead 
law,  and  that  provision  of  the  statutes,  together  with  prior 
statutes,  governed  the  decision  in  the  case. 

Hakwood,  J. — We  think  under  the  facts  shown  in  this  case 
the  premises  in  question  were  properly  held  to  constitute  de-* 
fendants'  homestead. 

The  im|>ortant  question  of  law  involved  in  this  appeal  is 
whether  a  homestead  is  exempt  from  foreclosure  and  sale  to 
satisfy  a  lien  created  by  law  in  favor  of  one  who  furnishes 
materials  purchased  and  used  by  the  owners  of  such  homestead 
in  the  improvement  thereof.  It  is  not  disputed  that  by  the 
provisions  of  chapter  82,  page  1028,  of  the  Compiled  Statutes 
of  this  state,  a  lien  is  expressly  created  in  favor  of  parties 
furnishing  materials  contracted  for  and  used  by  the  owners  of 
land  in  making  improvements  thereon,  without  any  exception 
in  favor  of  homestead  premises.  But  it  is  contended  by  re* 
spondents  that,  notwithstanding  the  provisions  of  that  statute, 
the  statute  providing  exemption  of  homesteads  and  other  prop- 
erty from  forced  sale  on  execution  (Code  Civ.  Proc,  §§  321-^ 
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80)  withholds  the  homestead  from  the  operation  of  such  lieu 
if  it  accrued  for  material  alone,  furnished  and  used  in  the 
improvement  of  the  homestead. 

To  maintain  this  proposition,  respondents  rely  on  a  strict 
and  very  narrow  interpretation  and  application  of  the  clause 
of  section  323  of  the  Code  of  Civil  Procedure,  which  provides 
that ''  such  exemption  shall  not  affect  any  laborer's  or  mechan* 
ic's  lien,  or  extend  to  any  mortgage  thereon  lawfully  obtained.'' 
It  is  argued  that  this  provision  is  not  broad  enough  to  include 
the  lien  declared  by  statute  in  favor  of  one  who  simply  fur- 
nishes materials  used  in  the  improvement  of  a  homestead;  and 
that,  consequently,  the  plaintiff,  who  furnished  material  only, 
which  was  procured  and  used  by  defendants  in  the  improve- 
ment of  their  homestead,  is  barred  of  relief,  by  way  of  en- 
forcement of  said  lien. 

In  the  case  of  Merrigan  v.  English,  9  Mont.  113,  the  court 
refused  to  so  construe  and  apply  the  provisions  of  the  exemp- 
tion statute  just  cited  as  to  deny  the  enforcement  of  a  lien  on  a 
homestead  for  material  furnished — namely,  a  mantel — in  favor 
of  the  mechanic  who  furnished  the  same,  as  well  as  the  labor 
involved  in  setting  said  mantel  in  the  building.  The  only  real 
difference  between  that  case  and  the  one  at  bar  appears  to  be 
that,  in  the  former  case,  the  lien  claimant  occupied  the  position 
of  furnisher  of  material,  as  well  as  labor,  on  the  premises,  in 
shaping  the  material  so  furnished  into  the  building;  whereas, 
in  the  case  at  bar,  the  lien  claimant  furnished  and  delivered 
material,  without  any  labor  towards  the  erection  of  the  build- 
ing on  the  premises.  If  the  view  urged  by  respondents  is 
adopted  the  effect  of  such  holding  would  appear  to  be  that  one 
who  manufactured,  hauled,  and  delivered  the  brick,  or  quarried, 
cut,  hauled,  and  delivered  the  stone,  or  went  into  the  forest, 
cut,  manufactured,  transported,  and  delivered  the  lumber  con- 
tracted for,  and  used  in  the  erection  of  improvements  on  a 
homestead,  would  be  denied  enforcement  of  the  lien  which  the 
law  declares  he  shall  have  to  secure  payment  for  such  materials, 
because  he  would  be  simply  the  furnisher  of  material  for  the 
structure,  like  the  plaintiff,  and  would,  according  to  such  con- 
struction and  application  of  the  exemption  statute,  not  be  in- 
cluded within  the  meaning  and  intent  of  the  legislature  in 
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declaring  that  such  ezemptioDs  shall  not  affect  the  liens  of 
laborers  and  mechanics.  We  do  not  think  such  a  view  gives 
eflect  to  the  intent  of  the  legislature^  as  manifest  in  these  stat- 
utes. Even  witliout  any  further  expression  of  the  legislative 
intent  on  this  point  than  the  clause  of  section  323  above  re- 
ferred to^  we  could  not  adopt  the  view  urged  hy  respondents 
as  giving  effect  to  the  intent  of  the  law.  We  are  satisfied  that, 
in  providing  that  such  exemptions  shall  not  affect  any  laborers' 
or  mechanics'  liens,  the  legislature  referred  to  the  liens  for 
material  and  labor  provided  for  by  the  statutes  of  this  state 
commonly  mentioned  as  the  ^'Mechanic's  Lien  Law."  Such 
improvements,  in  fact,  comprise  labor  bestowed  upon  material, 
both  on  and  off  the  premises  where  the  improvement  is  placed. 
Payment  for  the  material  is  payment  for  the  labor  expended 
upon  it  through  all  the  changes  it  has  undergone,  from  its 
natural  raw  state,  until  placed  in  the  structure. 

But  if,  in  looking  at  section  323  of  the  exemption  statute 
alone,  there  is  room  to  raise  doubts  as  to  the  intent  of  the  legis- 
lature, and  room  for  contention  that  a  homestead  claimant  may 
obtain  material  for  improvement  on  his  homestead,  and  enjoy 
the  same  without  payment,  in  case  no  prot)erty  can  be  found 
over  and  above  the  exemption,  there  is  still  another  provision 
in  the  same  statute  which  seems  to  give  further  light  as  to  the 
intention  of  the  legislature  on  the  point  under  consideration, 
namely,  a  provision  of  section  328,  wherein  it  is  declared  'Uhat 
this  act  shall  not  be  construed  as  to  in  any  manner  relate  to 
judgments  or  decrees  rendered  on  the  foreclosure  of  mortgages, 
either  equitable  or  legal."  The  lien  under  consideration  is  a 
specific  encumbrance,  existing  through  a  positive  enactment  of 
the  legislature,  operating  upon  certain  facts,  and  the  lienor 
would  seem  to  be  entitled  to  his  judgment  of  foreclosure,  on 
showing  the  facts  and  a  compliance  with  the  statute,  the  same 
as  a  party,  on  making  out  his  case,  is  entitled  to  judgment  for 
debt,  although  the  debtor  may  not  have  property  subject  to  an 
ordinary  execution.  Now,  when  it  comes  to  the  execution  of 
these  judgments,  it  is  found  that  the  legislature  has  made  a 
distinction  between  them  in  the  statute  relating  to  exemptions, 
declaring,  in  effect,  that  such  exemptions  shall  not  be  construed 
to  affect  judgments  or  decrees  of  foreclosure  of  specific  encum- 
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branoes.  If  this  is  not  the  plain  lutendment  of  the  provisiona 
of  the  exemption  statute  last-above  quoted,  we  think  it  would 
be  difficult  to  conceive  or  reasonably  explain  the  intent  those 
provisions  manifest 

Tlie  rules  of  construction  that  several  provisions  of  statutes 
relating  to  the  same  subject  shall  be  considered  and  construed 
together,  so  that  all  the  provisions  shall  be  given  reasonable 
force  and  effect,  if  possible  (Code  Civ.  Proc.,  §  631),  and  that, 
"when  a  statute  is  equally  susceptible  of  two  interpretations, 
one  in  favor  of  natural  right  and  the  other  against  it,  the 
former  is  to  be  adopted*'  (Code  Civ.  Proc,  §  638),  both,  we 
think,  demand  such  a  construction  of  the  statutes  in  question 
as  will  give  force  and  effect  to  a])pellant's  lien. 

Bespondents  cite,  in  8U])port  of  their  position,  Richards  v. 
Shear,  70  Cal.  187,  wherein  the  court  held  that  the  homestead 
was  not  subject  to  sale  in  satisfaction  of  a  lien  for  material 
alone,  furnished  in  the  improvement  thereof.  While  there  is 
some  likeness,  but  not  entire  similarity,  in  the  provisions  of 
the  California  statute  and  the  clause  of  section  323  of  our  code 
above  quoted,  it  does  not  appear  that  the  California  court  was 
aided  by  such  general  proviso  as  we  have  in  section  328  to 
show  the  intendment  of  the  legislature.  It  has  been  shown 
that  the  exemption  statute  of  Montana  was  not  taken  from 
California,  in  lAndley  v.  DaviSj  7  Mont.  207,  and  Merrigan  v. 
Englishj  9  Mont.  113,  and  considering  the  difference  of  form, 
as  well  as  additional  provisions  we  have  to  construe  and  apply, 
it  would  seem  to  be  an  abdication  of  reason  to  follow  the  hold- 
ing in  the  California  case  just  cited.  It  should  be  further  ob- 
served that  in  a  recent  case  the  supreme  court  of  Nebraska 
placed  a  construction  opposed  to  that  of  California  on  stat- 
utory provisions  entirely  similar.  {Phelps  etc.  WindmUl  Co. 
V.  Shay,  32  Neb.  19.)  The  holding  in  the  case  of  Duncan 
V.  BatemeUf  23  Ark.  327,  79  Am.  Dec.  109,  cited  by  respond- 
ents, is  based  upon  different  statutory  provisions  than  those 
prevailing  in  Montana.  It  was  there  held  that  the  statute  of 
Arkansas  did  not  create  a  lien  in  favor  of  one  who  simply  fur* 
nished  materiaL  Such  might  be  the  case.  The  lien  depends 
on  the  statute  for  existence.  But  here  it  is  not  disputed  that 
the  statute  imposes  the  lien  in  favor  of  appellant;  and  we 
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iliiiik,  witliout  doubt^  the  legislature  intended  the  homestead 
should  be  subject  to  a  lien,  and  to  foreclosure  and  sale  there- 
under for  material  obtained  and  used  by  the  owners  of  the 
homestead  in  the  improvement  thereof. 

Judgment  is  therefore  reversed^  and  the  cause  remanded  for 
proceedings  in  conformity  with  the  views  herein  expressed. 

Pemberton,  C.  J.,  concurs. 

De  Witt,  J.  (diaaeniing).  This  action  is  brought  to  fore- 
close a  lien  for  materials  furnished  for  a  building  of  defendants. 
The  case  was  tried  by  the  court  without  a  jury.  Defendants 
are  husband  and  wife.  The  court  gave  a  money  judgment 
against  Minnier,  but  denied  the  lien.     Plaintiff  appeals. 

The  defense  against  the  lien  was  that  the  premises  were  a 
homestead^  and,  as  such,  **  not  subject  to  forced  sale  on  exe- 
cution or  any  other  final  process  from  a  court''  (Code  Civ. 
Proc.,  §  322),  and  that  a  material-man  did  not  come  within 
section  323,  mpra,  which  provides  that  '^such  exemption 
[homestead]  shall  not  affect  any  laborer's  or  mechanic's  lien/' 
etc. 

I  will  examine  these  two  propositions.  Our  homestead  law 
is  as  follows:  ''  A  homestead  consisting  of  any  quantity  of  land 
not  exceeding  one  hundred  and  sixty  acres  used  for  agricul- 
tural puri)oses,  and  the  dwelling-house  thereon^  and  its  appur- 
tenances, to  be  selected  by  the  owner  thereof,  and  not  included 
in  any  town  plot,  city,  or  village;  or,  instead  thereof,  at  the 
option  of  the  owner,  a  quantity  of  land  not  exceeding  in 
amount  one-fourth  of  an  acre,  being  within  a  town  plot,  city 
or  village,  and  the  dwelling-house  thereon,  and  its  appurte- 
nances, owned  and  occupied  by  any  resident  of  this  territory, 
shall  not  be  subject  to  forced  sale  on  execution,  or  any  other 
final  process  from  a  court;  provided,  such  homestead  shall 
not  exceed  in  value  the  sum  of  two  thousand  five  hundred 
dollars."  (Section  322,  mp'a.)  Under  the  law  of  this  state 
there  is  no  provision,  as  there  is  in  many  states,  for  filing  or 
recording  a  declaration  of  homestead.  Ownership  and  occu- 
pation by  a  resident  of  the  state  give  the  right  of  homestead. 
The  language  of  the  statute  is  ^*  owned  and  occupied " ;  and, 
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even  without  the  word  "  occupied  "  in  the  statute,  the  word 
^'  homestead  "  itself  embodies  the  idea  of  occupation.  (Thomp- 
son ou  Homesteads  and  Exemptions,  §  100  et  seq.)  It  is  aocord- 
iuglj  held  in  many  decisions  that,  to  constitute  a  homestead^ 
there  must  be  occupation,  {Kurz  v.  Brvseh^  13  Iowa,  371; 
81  An^  Dec  435;  Moore  v.  Granger,  30  Ark,  674;  Oiifman 
V.  MoKinney,  41  Tex.  76;  Avery  v.  Stephens^  48  Mich,  246, 
JHdon  V.  Robinsouy  23  Iowa,  210;  Omety  v.  Dyer,  14  Iowa, 
440;  81  Am.  Dec.  493;  Blum  v.  CaHer,  63  Ala.  235;  Owrlen 
V.  Lambci'son,  1  Iowa,  435;  63  Am.  Dec.  457;  Bowker  v.  Ool- 
linSf  4  Neb.  494;  Drucker  v.  Roeenstein^  19  Fla.  191,  and  cases 
cited  on  page  195;  Thompson  on  Homesteads  and  Exemptions, 
§  241;  Pryor  v.  Stme,  70  Am.  Dec.  247,  and  note.) 

Again,  if  a  lien  becomes  fixed  upon  premises  before  they 
become  a  homestead,  it  is  held  in  the  decisions  that  the  creation 
of  a  homestead  does  not  divest  the  lien.  {TutUe  y.Hoioe,  14 
Miun.  147;  100  Am.  Dec.  205;  Cogel  v.  Mickaw,  11  Minn. 
478;  Potshuuky  v.  Krempkan,  26  Tex.  307;  Pope  v.  Orafiam, 
44  Tex.  198;  Thompson  on  Homesteads  and  Exemptions, 
§  317,  and  cases  cited;  9  Am.  &  Eng.  Ency.  of  Law,  p.  465; 
McQmb  V.  T/iompson,  42  Ohio  St.  139;  Thompson  v.  Pickd, 
20  Iowa,  490;  MeCormiek  v.  Wilcox,  25  111.  274;  Estate  of 
MoCauley,  50  Cal.  544;  Eldon  v.  Robinson,  21  Iowa,  534;  Fur- 
WMin  V.  Dewell,  35  Iowa,  170;  OowgeU  v.  WarringUm,  66  Iowa, 
666;  Qunn  v.  MtUer,  43  Ga.  377;  lyile  Roupe  v.  Oarradine, 
20  La.  Ann.  244;  Gunn  v.  Barry,  15  Wall.  611.)  See,  also, 
cases  cited  in  last  paragraph.  Many  of  the  above  cases  are^ 
cited  in  Thompson  on  Homesteads,  §  317,  and  sustain  the  text 
of  that  author.  It  is  therefore  often  important  to  determine 
Ai  'Ml  the  lien  accrued,  and  when  the  occupation  of  the  prem- 
ises as  a  homestead  commenced.  In  this  case  the  material  was 
furnished  between  February  20,  and  April  28, 1890.  The  lien 
for  this  material,  if  any  exists,  dates  from  the  furnishing  of 
the  material,  and  not  from  the  filing  of  the  lien.  {Merrigan  v. 
English,  9  Mout.  113.) 

The  facts  in  the  case  at  bar  are  as  follows:  The  building 
was  beiug  erected  during  the  time  that  this  material  was  fur- 
nislied.  The  material  so  furnished  was  lumber,  molding,  lime, 
glass,  windows,  doors,  etc.    The  lower  part  of  tiie  house  was 
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of  logs/ a  class  of  material  not  included  in  that  furnished  by 
plaiutiff.  It  does  not  appear  just  when  the  building  was  com* 
menced.  Some  of  the  witnesses  testified  that  defendant  Min- 
nier  and  wife  lived  on  the  other  side  of  the  street  while  the 
building  was  being  erected.  One  witness  says:  ''  I  know  this 
house  in  controversy,  and  am  acquainted  with  Mr.  Minnier 
and  Mrs.  Minnier.  I  remember  when  the  house  was  built. 
They  made  their  home  right  in  the  house,  and  until  it  was 
finished.  After  they  had  the  house  commenced,  they  built  a 
kind  of  a  little  house  of  boards,  temporarily,  on  the  back  part 
of  the  lot,  until  they  could  move  into  the  house.''  All  agree 
that  as  soon  as  the  house  was  habitable  the  defendants  moved 
in.  The  court  found  that  the  premises  were  the  homestead  of 
defendants.  That  finding  is  supported,  and  the  homestead  is 
constituted,  if  there  be  evidence  that  defendants  occupied  the 
premises  as  a  homestead  when  the  alleged  lien  accrued.  I 
think  that  there  was  such  evidence.  A  portion  of  the  building 
was  of  logs.  These  would  naturally  be  used  before  the  class 
of  material  furnished  by  plaintifi*.  There  was  evidence  that 
defendants  built  a  small  tem})orary  house  on  the  ground  after 
they  commenced  the  building,  and  that  they  lived  in  that 
temporary  structure.  It  is  not  contrary  to  the  evidence  that 
defendants  were  living  on  the  premises  in  this  temporary 
structure  after  they  commenced  the  building,  after  Uie  log 
work  had  been  done,  and  when  the  plaintiff's  material  was 
being  supplied. 

This  case  bears  some  resemblance  to  that  of  Beahe  v.  Reake^  51 
Mich.  541,  47  Am.  Bep.  594,  decided  by  Mr.  Justice  Cooley. 
The  closing  language  of  that  opinion  is  so  much  in  point  that  I 
give  it  entire.  ''  The  question  now  is  whether,  on  the  facts  re- 
cited, the  lot  had  become  a '  homestead '  in  a  legal  sense  before  the 
levy  was  made  upon  it  We  are  of  opinion  it  had.  The  lot,  as 
has  l)eeu  said,  was  procured  for  the  purposes  of  a  home,  and 
complainant,  aided  by  the  industry  and  frugality  of  his  wife,  was 
proceeding  to  make  it  such  as  rapidly  as  their  limited  means 
would  permit.  They  inclosed  it;  they  had  their  domestic  ani- 
mals upon  it;  they  came  to  live  in  the  immediate  vicinity; 
they  made  a  well;  and  they  put  up  outbuildings.  Everything 
but  the  dwelling  proper  had  been  erected  before  the  levy  was 
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made,  aud  the  oomplainant  was  bargaining  with  a  builder  for 
a  house.  If  anything  was  lacking  to  make  the  lot  a  home- 
ateady  it  was  because  the  poverty  of  complainant  had  precluded 
his  advancing  his  improvements  as  rapidly  as  he  desired.  The 
lot,  however,  in  the  minds  and  hearts  of  complainant  and  his 
wife,  had  been  appropriated  as  a  home  from  before  the  day  of 
their  marriage;  it  was  all  the  home  they  had;  it  represented 
all  their  scanty  means,  and  was  the  center  of  their  domestic 
hopes  and  aspirations.  They  did  not  as  yet  sleep  upon  it  or 
take  their  meals  u))on  it;  and  probably,  if  they  had  done  this  in 
some  of  the  buildings  already  constructed,  their  right  to  claim 
a  homestead  would  not  have  been  disputed.  But  this  is  not 
an  indispensable  condition.  The  man  who  buys  a  home  which 
IS  all  ready  for  occupancy  cannot  have  it  taken  from  him  as  he 
is  attempting  to  move  in  his  goods,  because  he  has  not  yet 
eaten  or  slept  within  it.  Anyone  might  be  deprived  of  a 
homestead  if  so  narrow  a  construction  of  the  privilege  should 
prevail.  It  is  people  like  this  complainant  and  his  wife,  with 
very  limited  means,  that  the  law  encourages  with  its  promise 
to  save  their  home  to  them  if  they  will  but  secure  one;  and  it 
would  be  a  deceptive  promise  if  it  were  only  made  on  condi- 
tions which  any  creditor  might  so  easily  defeat.  We  think  it 
was  meant  to  be  effective  in  cases  like  the  present,  and  that 
complainant  is  entitled  to  the  relief  he  prays.'' 

So  in  the  case  at  bar,  the  defendants  had  no  other  property 
whatever.  They  had  their  all  in  this  house.  The  house  was 
situate  in  the  town  of  Champion,  Deer  Lodge  county.  The 
husband  occasionally  went  to  Butte  for  a  few  weeks  to  get 
work.  The  wife  stayed  at  home  in  Champion,  and  worked 
as  a  barber.  It  was  in  the  latter  part  of  the  winter  that 
they  were  building  this  house,  and  in  this  season  of  the  year, 
which  is  likely  to  be  inclement,  they  put  up  a  temporary 
board  house,  in  which  they  lived.  They  went  into  the  build- 
ing to  which  the  lien  is  sought  to  be  attached  the  moment 
that  it  was  habitable.  However  far  the  decided  cases  go  in 
holding  tliat  occupation  is  necessary  to  constitute  a  home- 
stead, the  law  must  be  reasonable  as  to  what  occupation  is. 
The  Iowa  supreme  court  says  in  Need  v.  Coe,  35  Iowa,  407, 
cited  in  Ih'ucker  v.  Ilosensidn,  19  Fla.  196,  and  also  in  many 
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oilier  decisions  and  by  text- writers,  as  follows:  ^^  Wliile  inten- 
tion  is  not  alone  safficient  to  impress  the  homestead  character, 
yet  it  may  be  considered  in  connection  with  the  circumstances. 
Some  time  usually  intervenes  after  the  purchase  of  property 
before  it  can  be  actually  occupied.  Even  after  the  process  of 
moving,  it  frequently  takes  days  before  the  furniture  can  be 
arranged  and  the  house  placed  in  comfortable  condition  for 
actual  occupancy.  Under  such  circumstances  great  inconven- 
ience might  arise  if  the  homestead  character  was  made  to  de- 
pend u^K)n  the  actual  personal  presence  of  the  members  of  the 
family.  Law  is  entitled  to  and  can  command  respect  only 
when  it  is  reasonable,  and  adapted  to  the  ordinary  conduct  of 
human  affairs.'' 

The  supreme  court  of  Alabama,  in  Blum  v.  Carter,  63  Ala. 
240,  after  reviewing  many  of  the  cases  which  I  have  cited 
above,  says:  '^ Guided  by  these  principles  we  hold  that,  to  con- 
stitute a  valid  claim  of  homestead,  there  must  be  an  occupancy 
in  fact,  or  a  clearly  defined  intention  of  present  residence  and 
actual  occupation,  delayed  only  by  the  time  necessary  to  effect 
removal  or  to  complete  needed  repairs  or  a  dwelling-house  in 
process  of  construction.  An  undefined,  floating  intention  to 
build  or  occupy  at  some  future  time  is  not  enough.  And  thb 
intention  must  not  be  a  secret,  uncommunicated  purpose.  It 
must  be  shown  by  acts  of  preparation  of  visible  character,  or 
by  something  equivalent  to  this.  {Daniel  v.  Cdllins,  57  Ala. 
626;  Boyle  v.  Shulman,  59  Ala.  666:  Preisa  v.  Campbell,  59 
Ala.  636;  Oiambers  v.  McPhaul,  55  Ala.  367.)"  See,  also,  the 
matter  discussed  in  many  of  the  cases  above  cited,  and  also  in 
WUliama  v.  Darria,  31  Ark.  466;  Salary  v.  Heiddi,  18  Fla. 
756;  Bamea  v.  WkUe,  53  Tex.  628;  Grodid*  v.  Neuman,  21 
Wall.  481;  Fogg  v.  Fogg,  40  N.  H.  282;  77  Am.  Dec.  715, 
which  cases  I  have  examined  with  others  cited  in  the  valuable 
note  in  Pryor  v.  SUme,  70  Am.  Dec.  344.  Certainly,  a  bare 
intention,  without  visible  acts,  to  occupy  premises  as  a  home- 
stead would  not  impress  them  with  that  character. 

As  was  said  in  Salary  v.  Hewlett,  18  Fla.  760:  ''In  this 
case  there  is  no  evidence,  save  the  allegation  in  the  answer, 
that  the  appellee  intended  to  repair  and  reside  on  the  premises. 
He  had  taken  no  steps,  had  done  no  act,  to  impress  it  with 
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the  charaoter  of  a  homestead,  although  he  owned  it  several 
months  before  contracting  the  debt  upon  which  the  judgment 
was  found.  His  iuteutions  cannot  avail  him  under  these 
circumstances.'^  But  in  the  case  at  bar  it  is  deduced  from  the 
testimonj,  and  not  at  all  unreasonable  so  to  consider,  that  the 
defendants  were  actually  upon  the  ground,  in  their  temporary 
board  house,  when  plaintiff's  material  was  furnished,  and 
there  was  present  tlie  visible  intention  to  occupy,  and  the  per- 
severing preparation,  and  the  immediate  occupation  of  tlie 
building,  even  before  it  was  fully  completed.  These  facts,  I 
am  of  opinion,  the  lower  court  was  justified  in  concluding 
brought  the  case  at  bar  within  the  doctrine  of  the  cases  above 
cited,  and  from  which  I  have  made  the  foregoing  quotations. 
Bona  fide  homesteads  must  be  protected  under  the  law,  and  on 
tlie  other  hand,  homestead  claims  must  not  be  allowed  to  be 
made  the  instrument  of  fraud.  I  think  the  bona  fides  of  de- 
fendants in  this  case  is  sufficiently  manifest.  It  may  be  that 
it  is  a  hardship  upon  plaintiff.  He  may  not  have  security 
upon  the  building  into  which  his  material  went.  But  he  was 
not  required  to  furnish  the  material,  and  it  is  not  to  every 
class  of  creditors  that  the  law  gives  this  special  statutory  se- 
curity of  lien. 

And  this  brings  me  to  the  consideration  of  the  second  point 
in  the  case.  Section  323  of  the  Code  of  Civil  Procedure  pro- 
vides that  the  homestead  exemption  shall  not  affect  any  '^  la- 
borers' or  mechanics'  liens."  A  homestead  is  thus  not  exempt 
from  the  lien  of  a  laborer  or  mechania  Appellant  contends 
that  in  the  exception  the  term  ^'laborer  or  mechanic"  is  gen- 
eric, and  is  intended  to  include  all  material-men  or  lumbermen, 
as  plaintiff  is  in  this  case.  Section  1370,  Compiled  Statutes, 
pves  a  lien  to  certain  classes  of  i)ersons,  and  describes  them  as 
''every  mechanic,  builder,  lumberman,  artisan,  laborer,  or 
other  person  or  persons,  association,  or  partnership  or  corpo- 
ration, that  shall  do  or  perform  any  work  or  labor  upon,  or 
furnish  any  material,  machinery,  or  fixture  for,  any  building," 
eta  This  list  of  lienors  includes  mechanics  and  laborers,  and 
also  lumbermen,  and  general  material-men,  as  persons  are 
called  who  furnish  material.  Section  322  of  the  Code  of  Civil 
Procedure  exempts  the  homestead  from  forced  sale  on  execu- 
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tion,  or  any  other  final  process  from  a  court.  If  the  statute  of 
exemptions  had  stopped  here,  it  is  plain  that  all  persons  named 
in  section  1370  as  lienors  would  be  deprived  of  any  enforce- 
able lien  against  a  homestead.  But  section  323  follows,  and 
makes  an  exception  to  the  homestead  exemption,  and  specifi- 
cally names  the  excepted  classes  of  persons  as  '^  mechanics  and 
laborers."  It  does  not,  in  terms,  except  all  classes  of  lienors 
named  in  section  1370,  but  selects  two  of  those  classes  and 
names  them.  If  the  intent  was  to  let  into  a  lien  on  a  home- 
stead all  lienors  named  in  section  1370,  the  statute  would  have 
said  so.  When  it  expressly  selects  two  classes  only,  namely, 
laborers  and  mechanics,  and  designates  them  by  name,  and 
omits  to  name  all  other  persons  in  whose  company  me- 
chanics and  laborers  are  found,  in  section  1370,  the  omission 
is  certainly  significant,  and  renders  applicable  tlie  maxim 
^'  expresaio  unius^^^  eta  It  is  quite  true  that  every  man  who 
furnishes  material  is  also,  in  one  point  of  view,  furnishing 
labor,  for  every  finished  product  includes  the  raw  material  and 
the  lal)or  placed  upon  it,  and,  as  a  rule,  the  labor  in  the  fin- 
ished product  is  of  much  more  value  than  the  raw  material. 
This  may  be  observed  universally.  The  lumberman  sells 
boards.  The  greatest  value  in  the  boards  is  the  labor  placed 
upon  them.  The  quarryman  sells  building-stones.  The 
original  cost  of  the  material  was  almost  nothing.  The  value 
of  the  finished  block  is  almost  wholly  in  the  labor.  The  cap- 
italist sells  the  use  of  money,  which  money  represents  labor. 
But  when  we  deal  in  the  wares  of  the  lumberman,  the  quarry- 
man,  or  the  capitalists,  we  do  not  call  those  wares  'Mabor,"  nor 
do  we  call  the  dealers  in  those  wares  "  laborers."  Therefore  it 
does  not  seem  to  me  to  be  the  simplest  and  plainest  construc- 
tion of  the  statute  to  make  the  words  *Maborer  or  mechanic" 
include  a  material  furnisher,  because  the  material  supplied  by 
that  furnisher  is  the  result  of  labor.  I  am  of  opinion,  there- 
fore, that  the  words  '^  mechanics  and  laborers"  in  section  323, 
are  not  generic,  as  appellant  urges,  and  would  not  include 
material-men  and  lumbermen.  This  view  has  been  held  in 
California.  {Richards  v.  Shear,  70  Cal.  187;  l^ahh  v.  M^y- 
Menomy,  74  Cal.  356.)  I  quote  as  follows  from  70  Cal.:  "  It  is 
said  for  the  appellants  that  it  was  not  the  intent  of  the  l^is- 
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lature  to  subject  the  homestead  to  execution  or  forced  sale  in 
satisfaction  of  judgments  obtained  on  debts  secured  by  liens  of 
mechanics  and  laborers  who  perform  manual  labor  in  and 
about  the  building,  and  withhold  such  privilege  from  the  men 
who  furnish  material  therefor.  We  can  see  great  force  in  the 
suggestion  of  Mr.  Thompson,  in  his  work  on  Homesteads  and 
Exemptions,  section  312^  that  there  is  no  difference  in  prin* 
ciple  between  a  debt  due  to  A,  who  has  provided  me  with  the 
land  uj)on  which  I  have  erected  my  building,  and  a  debt  due 
to  B,  who  has  furnished  the  materials  to  build  it,  and  a  debt 
dae  to  C,  whose  labor  has  built  it.  But  where  the  legislature 
has  undertaken  to  deal  with  the  subject,  and  has  declared  from 
what  the  homestead  shall  be  exempt,  and  with  what  it  shall  be 
ohargedj  it  only  remains  for  the  courts  to  give  effect  to  its  pro- 
visions. Admittedly,  the  language  of  the  section  of  the  code 
specifying  in  what  instances  the  homestead  shall  be  subject  to 
execution  and  forced  sale  does  not  include  the  liens  of  material- 
men.  The  language  is  in  satisfaction  of  judgments  '  on  debts 
secured  by  mechanics,  laborers,  or  vendors'  liens  upon  the 
premises.'  The  chapter  of  the  Code  of  Civil  Procedure  which 
provides  for  liens  of  the  nature  claimed  by  the  plaintiffs  is 
headed  *  Liens  of  Mechanics  and  Others  Upon  Keal  Property,' 
and  gives  to  ^  mechanics,  material-men,  contractors,  subcon- 
tracioi'S,  artisans^  architects,  machinists,  builders,  miners,  and 
all  persons  and  laborers  of  every  class,  performing  labor  upon 
or  furnishing  materials  to  be  used  in  the  construction  •  «  .  .  a 
lieu,'  etc    (Code  Civ.  Proc.,  §  1183./' 

I  do  not  observe  any  marked*  distinction  between  the  Cali- 
fornia statute  and  our  own,  nor  can  I  agree  that  section  328  of 
our  Code  of  Civil  Procedure  helps  the  contention  that  a  pure 
material-man  may  enforce  a  lien  against  a  homestead.  Section 
223  of  the  Code  of  Civil  Procedure  provides  that  this  home- 
atead  exemption  shall  not  affect  a  laborer's  or  mechanic's  lien. 
I  thiuk  we  all  concede  that  the  enforceability  of  the  laborer's 
and  mechanic's  lien  is  intended  to  be  saved  by  this  section,  even 
granting  that  my  construction  of  the  words  "laborer"  and 
<<  mechanic"  is  correct,  and  that  those  terms  are  not  generic,  so 
BB  to  include  all  material-men. 

Now,  it  is  further  suggested  that  the  enforceability  of  liens, 
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including  mtlerial-men's  (such  as  plaintiff  herein),  is  saved  by 
the  proviso  of  section  328,  which  is  as  follows:  ** Provided, 
That  this  act  shall  not  be  construed  as  to  in  anj  manner  relate 
to  judgments  or  decrees  rendered  on  the  foreclosure  of  mort- 
gages, either  equitable  or  legal/'  The  construction  of  this 
proviso,  as  held  by  part  of  this  court,  makes  the  words,  ''mort« 
gage,  either  equitable  or  legal,''  in  section  328,  to  include  mate* 
rial-men's  liens.  I  cannot  satisfy  myself  that  such  inclusion 
was  intended.  A  mortgage  is  an  encumbrance  placed  u^ion 
proj^erty  by  the  acts  of  the  parties,  either  expressly  so  intended 
by  the  parties  or  so  construed  by  a  court  of  equity.  On  the 
other  hand,  the  mechanic's,  or  laborer's,  or  material-man's  lien 
is  given  by  virtue  of  an  express  statute.  A  mortgage  is  given 
by  the  debtor  voluntarily,  either  expressly  or  by  construction 
of  equity*  A  mechanic's  or  laborer's  or  material-man's  lien  is 
secured  against  the  debtor  without  his  consent  A  mortgage  has 
tlie  characteristic  of  a  lien,  in  that  it  is  a  security  upon  pro])- 
erty.  A  mechanic's  lien  is  also  a  security  on  property,  but  it  is 
not  obtained  by  the  voluntary  act  of  the  debtor.  A  mortgage 
is  a  lien,  and  something  more.  (1  Jones  on  Liens,  §§  2,  11.) 
I  quote  from  those  sections  as  follows:  '^The  word  Mien'  is 
here  nsed  in  its  legal  and  technical  sense.  Much  confusion 
has  arisen  from  using  the  word  in  a  loose  manner,  at  one  time 
in  its  technical  sense  and  at  another  in  its  popular  sense.  It 
is  often  convenient  and  pro|>er  to  speak  of  the  lien  of  a  mort- 
gage or  of  the  lien  of  a  pledge.  Of  course,  it  will  often  hap> 
pen,  when  the  word  is  used  in  this  sense,  that  the  description 
of  the  lien  shows  that  the  word  is  used  merely  to  denote  the 
charge  or  encumbrance  of  a  mortgage,  pledge,  attachment,  or 
judgment."  Sec.  2.  ^'A  mortgage  is  sometimes  inaccurately 
called  a  lien.  'And  so  it  is,'  says  Mr.  Justice  Story,  *and 
something  more;  it  is  a  transfer  of  the  property  itself  as  secu- 
rity for  the  debt.  This  must  be  admitted  to  be  true  at  law, 
and  it  is  equally  true  in  equity,  for  in  this  respect  equity  fol- 
lows the  law.  It  does  not  consider  the  estate  of  the  mortgagee 
as  defeated  and  reduced  to  a  mere  lien,  but  it  treats  it  as  a 
trust  estate,  and,  according  to  the  intention  of  the  parties,  as  a 
qualified  estate  and  security.     When  the  debt  is  discharged. 
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there  is  a  resulting  trust  for  tbe  mortgagor.  It  is>  therefore^ 
only  in  a  loose  and  general  sense  that  it  is  sometimes  called  a 
lien,  and  then  only  by  way  of  contrast  to  an  estate  absolute 
and  indefeasible/  {C&nard  v.  AUanUo  Ins.  G).,  1  Pet.  386, 
441.)"  Sec.  11.  I  think  that  the  intent  of  the  proviso  of 
section  328  was  to  treat  of  mortgages,  as  tlie  language  says, 
and  not  of  the  material-men's  liens,  which  are  not  mentioned 
in  terms,  and  which  it  is  not  necessary  to  include  in  the  word 
^^ mortgage."  In  this  view,  the  proviso  of  section  328  looks 
to  the  saving  of  a  security  created  by  the  act  of  the  party, 
namely,  a  mortgage.  This  seems  wholly  just.  It  is  right 
that  the  debtor  should  not  be  relieved  from  a  security  which  he 
had  voluntarily  created.  But  when  the  statute  makes  this  sort 
of  a  declaration,  I  do  not  understand  that  we  must  also  hold 
that,  by  the  same  language  by  which  it  retains  the  security  of 
the  voluntary  mortgage,  it  also  intended  to  retain  the  security 
of  the  involuntary  mechanic's  lien,  which  operates  against  the 
debtor  in  invUum,  which  was  the  creature  of  the  statute,  and 
not  of  the  debtor. 

The  appellant  cites  us  to  Phdpa  eto.  Windmill  O?.  v.  Shay, 
32  Neb.  19,  as  holding  a  view  contrary  to  that  which  I  enter* 
tain.  All  that  is  said  in  that  case  is  as  follows:  ^'Section  3, 
cliapter  36,  Compiled  Statutes,  provides  that  'the  homestead  is 
subject  to  execution  or  forced  sale  in  satisfaction  of  judgments 
obtained :  1.  On  debts  secured  by  mechanics,  laborers,  or  vend- 
ors' liens  upon  the  premises;  2.  On  debts  secured  by  mort- 
gages upon  the  premises,  executed  and  acknowledged  by  both 
husband  and  wife  or  an  uqmarried  claimant.'  This  section 
makes  the  homestead  liable  for  a  mechanic's  lien."  The  mat- 
ter is  thus  disposed  of  by  the  Nebraska  court  in  one  line  of  the 
opinion.  Whatever  good  reasons  that  court  had  for  its  views 
are  not  disclosed  by  the  opinion,  which,  therefore,  does  not  give 
me  any  light.  The  cause  of  action  in  the  Nebraska  case  was 
for  supplying  a  windmill.  The  counsel  in  the  case  for  the  lienor 
put  their  claim  upon  the  ground  that  it  was  for  both  labor  and 
material,  and  that  only  pure  material-men  were  excluded  by 
the  homestead  exemption.  That  the  claim  was  for  both  labor 
and  material  does  not,  however,  appear  in  the  statement  of  iacts 
made  by  the  court,  nor  in  the  meager  expression  of  opinion  as 
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to  the  law.  But  if  the  Nebraska  case. was,  as  counsel  thereia 
argued,  oue  for  material  aud  labor  both,  then  the  case  is  not  in 
conflict  with  the  views  which  I  suggest;  and,  if  the  case  was 
oue  for  material  oulj,  all  that  I  can  say  is  that  the  case  was 
not  sufficiently  reasoned  out  to  give  me  any  satis&ction. 

This  matter  was  suggested  in  Merrigan  v.  EiigUah^  9  Mont 
126,  and  the  70  and  74  California  cases  were  called  to  the  atten* 
tion  of  the  court  But  the  court  held  that  those  cases  were  not 
in  point  in  Menigan  v.  Engliakj  and  said :  ''In  each  of  the  cases 
ci!ed  the  court  treated  the  lien  as  a  lien  for  material  alone.  In 
the  first  case  cited  the  lien,  as  a  matter  of  fact,  was  for  mate- 
rial only.  We  do  not  hold  that  a  material-man  has  such  a 
lien  as  will  be  valid  against  a  homestead.  That  is  not  the 
question  before  us.'' 

I  am  therefore  of  opinion  that  the  district  court  should  be 
sustained  in  its  finding  that  the  premises  were  a  homestead, 
and  also  in  its  conclusion  that  a  pure  material-man  or  lumber- 
man cannot  enforce  a  lien  against  a  homestead. 


JORGENSON,  Appelulnt,  v.  BUTTE  AND  MONTANA 
COMMERCIAL  COMPANY,  Respondent. 

[ Argned  October  18, 1892.    Decided  September  6, 1898.  ] 

TuAii— Direotifi^  ^erdki  for  dBfendani-^MoMUr  and  tervanl.— An  inttraction  to 
find  for  the  defendant  upon  the  conolnsion  of  plaintiff'B  testimony  Is  proper 
in  an  action  by  an  employee  for  personal  injuries  alleged  to  baye  been  oansed 
l^  the  incompetency  of  a  colaborer  and  nnskillfnl  treatment  of  the  wound  by 
surgeons  employed  by  defendant,  where  the  evidence  tends  to  show  that  plain* 
tiif  contributed  to  his  own  injuries  by  disobedience  of  instructions;  that  the 
colaborer  was  not  working  with  plaintiff  at  the  time;  that  plaintiff  after  being 
hurt  stated  that  he  alone  was  to  blame,  and  the  endenoe  USUb  fo  disclose  sny 
reqnirement  of  particular  skill  on  the  part  of  the  colaborer  or  lack  of  skill  if 
required,  or  knowledge  by  defendant  of  any  such  incompetency  of  which 
plaintiff  was  ignorant,  or  that  the  surgeons  were  negligent  or  unskiUfuI. 

iTrrNanBs— C/roM-£lasamifki/ion.— In  an  action  for  personal  injuries  a  witness 
who  has  testified  to  facts  contemporaneous  with  the  injury  and  closely  con- 
nected with  the  main  fact  may  be  cross-examined  as  to  the  entire  case,  espe- 
cially where  such  witness  was  a  colaborer  to  whose  inoompetenqy  plaintiff 
attributed  his  injuiy. 

PLSADZNo~^mpndniente.~It  is  not  error  to  permit  a  defendant  to  amend  his 
answer  while  the  Jury  is  being  impaneled  where  the  amendment  does  not  snr> 
prise,  injure,  or  inoonrenience  the  plaintiff,  and  no  oontinoance  is  rendered 
necessary  or  demanded  on  account  thereof. 
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Appeal  from  HighOi  Judicial  District,  Cascade  CdurUy. 

Action  for  personal  injuries.  The  cause  was  tried  before 
Benton^  J.^  who  directed  a  verdict  for  defendant    Affirmed; 

F.  C.  Park,  for  Appellant. 

L  It  was  error  for  the  trial  court  to  allow  respondent  to 
amend  its  amended  answer  while  the  jury  was  being  impaneled. 
Respondent  filed  no  affidavit,  showed  no  cause  for  amending, 
gave  no  notice  to  the  adverse  party,  and  no  terms  were  imposed 
as  a  condition  therefor.  (Code  Civ.  Proc,  §  116;  Hayden  v. 
Hayden,  46  Cal.  333;  Canfidd  v.  Bales,  13  Cal.  606;  Martin 
V.  Thompson,  62  Cal.  622;  45  Am.  Rep.  663;  Howe  v.  Inde- 
pendence Q).,  29  Cal.  74.) 

II.  The  court  erred  in  permitting  respondent  to  cross- 
examine  the  witness  Harlander  on  the  whole  of  the  case  when 
he  had  only  been  examined  as  to  a  definite  part  thereof. 
(Greenleaf  on  Evidence,  4th  ed.  §  445.)  Appellant  was 
thereby  deprived  of  the  right  to  impeach  the  witness  on  the 
matters  developed  on  cross-examination,  which  he  might  have 
done  had  respondent  called  him  in  its  own  behalf. 

III.  The  court  erred  in  granting  respondent's  motion  for 
a  nonsuit.  {Schierhold  v.  North  Beach  etc.  R.  i2«  Co.,  40  Cal. 
453;  Wils(m  v.  8<niiliem  Pac.  R.  R.  Co.,  62  Cal.  172;  Oun- 
ningham  v.  Union  Pojo.  R.  R.  Co.,  4  Utah,  206;  Cbnely  v. 
McDonald,  40  Mich.  158;  Commissioners  v.  Clark,  94  U.  S. 
284;  Sehuchardt  v.  Allins,  1  Wall.  369;  Drakdy  v.  Oregg,  8 
Wall.  268;  Insurance  Cb.  v.  Rodel,  95  U.  S.  238;  KeUy  v. 
Hendric,  26  Mich  256;  Blackwood  v.  Brown,  32  Mich.  107; 
Brooks  v.  SomerviUe,  106  Mass.  271;  Denny  v.  Williams,  6 
Allen,  1;  Itsk  v.  WaU,  104  Mass.  71;  &mU/h  v.  Mrd  NaL 
Bank,  99  Mass.  612.) 

Arthur  J.  Shores,  for  Respondent. 

P£MB£BTOK,  C.  J. — This  is  a  suit  for  damages  for  personal 
injuries.  The  appellant,  who  was  plaintiff  below,  alleges  in 
his  complaint  that  he  is  a  skilled  carpenter;  tiiat  on  March  5, 
1891,  he  was  employed  by  respondent  to  work  on  its  mill  at 
Great  Falls;  that  on  the  twentieth  day  of  March,  1891,  while 
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engaged  at  work  handling  heavy  plank  on  the  third  story  of 
respondent's  said  mill^  he  fell  to  the  floor  below,  breaking  his 
leg;  that  his  fall,  by  which  he  was  so  injuried,  was  caused  by 
the  incompetency,  lack  of  skill  and  knowledge,  of  one  Harlauder, 
a  colaborer,  who  was  engaged  in  assisting  him  in  his  work; 
that  defendant  knew  of  the  incompetency  of  the  said  Harlander, 
and  appellant  did  not.  The  complaint  further  alleges  that 
defendant  employed,  as  it  was  bound  to  do  under  its  contract 
with  appellant,  surgeons  to  treat  his  broken  limb;  that  these 
surgeons  so  carelessly  and  unskillfully  treated  his  1^,  and 
were  so  negligent  in  nursing  and  caring  for  appellant  during 
his  sickness,  that  it  became  and  was  necessary  to  amputate  the 
leg  of  appellant  in  order  to  save  his  life;  that  the  want  of  skill 
and  ability  of  said  surgeons  was  known  to  the  respondent  at 
the  time,  and  unknown  to  appellant;  that  defendant  was  guilty 
of  negligence  in  the  employment  of  said  unskillful  laborer  to 
assist  appellant  in  his  work  on  said  building,  and  in  the  employ- 
ment of  unskillful  and  negligent  surgeons  to  treat  and  nurse 
him.  The  appellant  testified  to  the  fact  of  his  falling,  how  it 
occurred,  and  the  result  He  attributes  his  &11  to  the  incom- 
petency of  Harlander.  As  to  the  manner  of  his  treatment  by 
the  surgeons  and  nurses,  his  evidence  is  unreliable,  as  he  ad- 
mits that  a  great  part  of  the  time  he  was  unconscious.  Be- 
sides, his  testimony  does  not  show  any  knowledge  of  these 
matters.  He  was  manifestly  not  supported  by  the  testimony 
of  his  other  witnesses  as  to  the  material  facts  in  his  evidence. 
Harlander,  the  man,  appellant  says  was  assisting  him  at  the 
time  he  fell,  and  to  whose  incompetency  appellant  attributes 
his  fall  and  injury,  swears  he  was  not  helping  appellant  at  the 
time  he  fell  and  was  injured;  that  the  appellant  was  working 
alone  at  that  time.  H.  L.  Smith,  another  witness  for  appellant, 
testified  as  follows:  "I  talked  with  him  [appellant]  about 
this  fall.  He  said  he  slipped  and  fell,  and  said  nobody  was  to 
blame  for  it  but  himself.''  The  appellant  testified  that  at  the 
time  he  fell  he  was  using  a  pevee  in  handling  and  moving  the 
planks.  Beecher,  a  witness  for  appellant  testified  that  he  was 
a  carpenter,  at  work  on  the  same  building  with  appellant  at  the 
time  he  fell;  that  appellant  was  using  a  pevee;  that  he  con- 
sidered it  safer  working  where  appellant  was  without  a  pevee. 
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and  that  the  superintendent  had  given  all  the  men  instructions 
not  to  use  a  pevee  in  work  like  that  in  which  appellant  was 
engaged.  The  evidence  offered  by  the  appellant  as  to  the  neg- 
ligence and  want  of  skill  of  the  surgeons  who  treated  him  is 
vague  and  far  from  being  satisfactory.  It  is  true  tlie  appel- 
lant testified  to  some  apparent  neglect  and  want  of  care  during 
his  sickness.  Smith,  a  witness  for  appellant,  testified  that  he 
assisted  in  taking  care  of  the  appellant  part  of  the  time;  talked 
t^  him  about  his  condition;  that  he  did  not  complain  at  any 
time  of  how  he  was  treated;  that  there  was  no  lack  of  attqad- 
ance  at  any  time.  The  surgeon  who  treated  him  testified  to 
proper  treatment  and  care  of  appellant.  Although  there 
is  some  evidence  of  unprofessional  witnesses  which  might  be 
construed  into  meaning  that  there  was  some  want  of  care,  jet^ 
on  the  whole,  the  evidence  seems  to  show  that  as  good  care  as 
the  circumstances  would  admit  of  was  bestowed  upon  appel- 
lant. There  is  no  evidence  showing  that  the  surgeons  em- 
ployed to  treat  appellant  were  not  skilled  and  learned  in  their 
profession.  All  these  witnesses  were  the  appellant's  witnesses. 
The  defendant  offered  no  evidence,  but  on  the  conclusion  of 
the  testimony  offered  by  appellant  moved  the  trial  court  for 
an  instruction  to  the  jury  to  render  a  verdict  for  the  defendant. 
The  court  gave  this  instruction,  and  upon  the  verdict  so  ren- 
dered a  judgment  was  entered  for  the  defendant  for  cost^. 
From  this  judgment  this  appeal  is  brought. 

The  principal  error  complained  of  is  the  action  of  the  trial 
court  in  directing  the  jury  to  render  a  verdict  for  the  respond- 
ent. This  action  of  the  court  was  tantamount  to  directing  a 
nonsuit  against  the  appellant  for  failure  of  the  proof  to  sus- 
tain the  allegations  of  the  complaint  (McKay  v.  Montana 
Union  Ry.  Cb.,  ante,  p.  15;  Oreek  v.  McManua,  ante,  p.  152.) 
If  there  was  such  failure  of  proof  the  action  of  the  court  was 
not  error.  The  evidence  does  not  disclose  wherein  any  partic- 
ular skill  was  required  on  the  part  of  ap))ellant's  colaborer  to 
do  the  work  he  was  employed  in  doing,  or,  if  skill  was  neces- 
sary, wherein  it  was  not  exercised,  or,  if  there  was  a  lack  of 
necessary  skill,  that  the  defendant  had  knowledge  thereof,  and 
that  appellant  was  ignorant  thereof.  The  evidence  offered  by 
plaintiff  tends  to  show  that  he  contributed  to  his  own  injury, 
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by  disobeying  orders  not  to  use  the  pevee  in  the  work  he  was 
doing;  The  evidence  also  tends  to  show  that  Harlander,  on 
account  of  whose  incompetency  and  want  of  skill  appellant 
claims  he  was  injured^  was  not  working  with  appellant  at  tfie 
time  he  fell.  Harlander  so  swears.  Witness  Smith  also  testi- 
fied that  after  appellant  was  hurt  he  stated  that  he  alone  was 
to  be  blamed;  that  he  slipped  and  fell  from  the  building.  The 
evidence  shows  that  the  surgeons  and  physicians  employed  by 
respondent  to  treat  appellant  were  duly  licensed^  qualified,  and 
authorized,  under  the  laws  of  this  state,  to  practice  their  pro- 
fession, and  fails  to  show  that  appellant  hurt  his  1^  or  sus- 
tained damage  as  a  result  of  a  want  of  skill  or  care  on  their 
part  in  the  treatment  of  his  wound.  From  this  review  of  the 
evidence,  we  are  unable  to  see  how  the  court  below  could  have 
done  otherwise  than  to  instruct  the  jury  to  find  for  the  defend-' 
ant,  or  direct  a  nonsuit  on  the  dose  of  the  appellant's  testi- 
mony. On  the  evidence,  we  are  of  opinion  that  appellant  had 
shown  no  right  to  recover,  or  that  there  was  any  substantial 
merit  in  his  cause. 

Appellant  also  complains  of  the  action  of  the  court  in  per- 
mitting the  cross-examination  of  the  witness  Harlander.  Ap- 
pellant placed  the  witness  on  the  stand,  and  stated  that  ''the 
witness  would  refer  to  the  time  and  place  Mr.  Jorgenson  fell 
for  the  purpose  of  fixing  the  time  and  place  of  other  events  in 
connection  with  the  case,  and  does  not  wish  to  make  the  wit- 
ness his  witness  as  to  the  acts  he  was  doing  at  the  immediate 
time  of  the  fall.''  The  witness  swore  to  firsts  contemporaneous 
with  the  fall  of  the  appellant,  so  closely  connected  with  the 
main  fact  that  we  think  there  was  no  error  in  permitting  his 
being  cross-examined  as  to  the  entire  case,  especially  as  he  was 
the  person  to  whose  want  of  skill  and  care  the  appellant  at- 
tributes his  fall  and  injury. 

The  api>ellant  also  claims  that  the  trial  court  erred  in  per- 
mitting defendant  to  amend  its  answer  while  the  jury  was  being 
impaneled.  It  does  not  appear  that  appellant  was  surprised,  or 
in  any  way  injured  or  inconvenienced,  by  the  amendment  No 
l>ostponement  or  continuance  of  the  cause  was  rendered  neces- 
sary thereby,  or  demanded  on  account  thereof^  by  appellant. 
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We  are  unable  to  see  how  appellant  was  aggrieved  bj  this 
action  of  the  trial  conrt. 

The  appellant's  deposition  was  read  by  his  counsel  in  evi- 
dence at  the  trial^  he  not  being  present.  Counsel  for  appellant 
did  not^  for  some  reason,  desire  to  read  the  whole  thereof  to 
the  jury.  At  the  request  of  the  defendant  the  court  required 
the  appellant's  counsel  to  read  the  whole  thereof.  This  is 
urged  as  error.  Without  inquiring  whether  this  was  error  or 
not,  it  is  apparent  the  appellant  was  not  injured,  as  the  part  of 
the  deposition  the  appellant  sought  to  omit  referred  to  the 
contract  for  nursing  and  medical  treatment  set  up  in  the  com- 
plaint, and  the  reading  thereof  to  the  jury  could  not  possibly 
damage  the  appellant.  We  have  been  unable  to  dbcover  any 
substantial  errors  in  the  rulings  and  action  of  the  trial  court 
in  the  trial  of  this  cause.  The  case  seems  to  us  to  be  void  of 
merit,  on  the  appellant's  own  showing.  The  judgment  of  the 
court  below  is  affirmed. 

Affirmed. 

Harwood,  J.,  and  De  Wrrr,  J.,  concur. 


BOHN  MANUFACTURING  COMPANY,  Respondent, 
V.  HARRISON,  Appellant. 

[Submitted  Oetober  81, 1892.    Dedded  September,  6, 1888.] 

Umaatom—l^effotiable  ins^nimante.— Parol  evidenoe  of  in  agreement  that  the 
aooeptanoe  of  a  bUl  of  exobange  abonld  not  be  a  wairer  of  ooonterolaims 
wbioh  the  acceptor  then  held  against  the  drawer  is  admissible  in  an  action  on 
the  bill,  as  snch  eyidenoe  contradicts  not  the  instrument,  bnt  merely  the  pre- 
sumption of  waiver  which  arises  from  the  fact  of  its  acceptance. 

Appeal  from  First  Judicial  Disbid,  Lewis  and  Qarhe  County. 

Action  on  bill  of  exchange.  Demurrer  to  defendant's  an- 
swer was  sustained  bj  Buck,  J.,  and  judgment  rendered  for 
plaintiff.     Reversed. 

The  other  facts  fully  appear  in  the  following  statement  by 
Db  Wrrr,  J. 

The  defendant  appeals  from  a  judgment  rendered  upon  the 
Bustaiuiug  of  plaintiff's  demurrer  to  the  answer.    The  com« 
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plaint  alleges  that  ou  November  27,  1889,  defendant  accepted 
a  bill  of  exchange  drawn  bj  the  plaintiff  for  $850,  at  thirtj 
days  from  that  date.    The  bill  was  not  paid  by  defendant 
when  due,  and  was  duly  protested.     The  demand  for  judgment 
is  for  the  amount  of  the  bill,  $850,  protest  fees,  and  interest 
from  December  30,  1889.    The  defendant  set  up  in  the  an- 
8wer  three  counterclaims,  aggregating  some  $898.     The  nature 
of  these  counterclaims  is  the  same,  and  the  statement  of  one 
will  present  the  principles  involved  in  all.     About  May  1, 
1889,  the  defendant  and  one  Hall  were  partners  in  the  build- 
ing business.     Ou  August  5th  defendant  bought  out  his  part- 
ner, and  assumed  the  obligations,  and  took  the  rights  and 
demands  of  the  firm.     This  firm  of  Hall  and  Harrison  had  a 
contract  with  one  Gates  to  erect  a  portion  of  a  building  in 
Helena.     They  contracted  with  plaintiff  to  furnish  the  mill- 
work  for  said  building  for  a  given  sum.    The  answer  then  sets 
up  that  plaintiff  failed  in  performing  said  agreement,  and  gives 
in  detail  a  large  number  of  items  which  the  plaintiff  failed  to 
furnish  in  accordance  with  its  contract.    The  answer  then 
alleges  that  defendant  was  obliged  to  purchase  these  articles, 
and  pay  for  them  certain  prices,  which  are  named,  and  which 
are  alleged  to  be  reasonable,  and  the  total  of  which  is  $720. 
The  defendant  then  alleges  that  he  had  a  fully  accrued  claim 
of  $720  against  plaintiff  before  his  acceptance  of  the  bill  of 
exchange  sued  upon,  and  which  was  unsettled  at  that  time. 
The  answer  further  alleges  that  said  bill  of  exchange  was 
drawn  and  accepted  with  the  express  understanding  and  agree- 
ment between  the  parties  thereto  that,  when  paid,  it  should 
operate  as  a  payment  on  their  general  unsettled  account;  that 
before  the  bill  of  exchange  was  drawn  or  accepted  defendant 
had  notified  plaintiff  of  its  failure  to  perform  its  contract  as 
aforesaid,  and  plaintiff  had  promised  to  compensate  defendant 
for  any  and  all  failure  to  so  perform  its  said  contract;  and  that, 
relying  on  said  promise,  this  defendant  accepted  said  bill  as 
alleged  in  the  complaint     The  other  counterclaims,  as  above 
observed,  are  similar  to  this  one. 

The  plaintiff  moved  to  strike  out  from  the  answer  that  por- 
tion which  pleaded  that  the  bill  of  exchange  was  accepted  with 
the  agreeiAent  that  it  should  be  a  payment  on  the  unsettled 
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aocountj  and  tliat  it  was  acoepted  by  defendant,  relying  upon 
the  promise  of  plaintiff  to  compensate  defendant  for  the  alleged 
failures  in  carrying  out  its  contract.  This  motion  was  made 
upon  the  ground  that  this  allegation  was  an  attempt  to  set  up 
a  parol  agreement  to  vary  and  contradict  the  terms  of  the 
written  instrument;  that  is,  the  bill  of  exchange.  This  mo- 
tion was  directed  at  each  of  the  counterclaims,  and  as  to  each 
was  sustained  by  the  court.  The  plaintiff  demurred  to  the 
answer,  as  to  each  one  of  the  three  counterclaims,  on  the 
ground  that  they  did  not  constitute  a  defense  or  counterclaim, 
for  the  reason  ^^that  when  defendant  executed  and  delivered  to 
the  plaintiff  herein  the  bill  of  exchange  which  is  the  subject  of 
this  action,  if  he  ever  had  any  counterclaim  or  setoff  to  plain- 
tiff's cause  of  action  against  him  at  that  time,  he  (the  defend- 
ant) waived  the  same  in  so  executing  and  delivering  said  bill 
of  exchange  to  this  plaintiff.''  The  demurrer  was  sustained^ 
and,  no  further  answer  being  filed,  judgment  was  entered  for 
plaintiff. 

The  position  of  appellant  is,  that  it  was  comi)etent  to  allege 
that  when  the  bill  of  exchange  was  accepted,  the  parties  agreed 
that  it  should  be  simply  a  payment  on  account,  and  not  a  set- 
tlement of  the  mutual  and  unsettled  accounts  between  them  or 
a  waiver  of  defendant's  alleged  counterclaims,  and  that  such 
evidence  of  such  agreement  did  not  vary  the  terms  of  a  written 
instrument,  to  wit,  the  bill  of  exchange;  and  that,  such  allega- 
tions being  competent,  any  presumption  of  waiver  of  the  coun- 
terclaims, by  virtue  of  the  acceptance  of  the  bill  of  exchange,  is 
done  away  with,  and  the  answer  sets  up  counterclaims  good  as 
against  the  demurrer.  Respondent's  position  is  that  the  alle- 
gations stricken  out  could  not  be  proved,  for  it  was  an  offer  to 
vary  the  terms  of  a  written  instrument  by  parol  testimony, 
and  without  these  allegations  the  acceptance  of  the  bill  of 
exchange  waived  the  counterclaims. 

Leslie  &  Oraven,  for  Appellant. 

L  This  is  a  suit,  not  between  the  acceptor  and  an  innocent 
holder  of  a  bill  of  exchange,  but  between  the  drawer  and  the 
acceptor.  Before  a  party  can  be  heard  to  urge  estoppel  or 
waiver,  he  must  be  misled  by  the  conduct,  act,  or  words,  or 
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eilence  of  another.  Or^  tp  express  it  otherwise,  the  act,  or  fail- 
ure to  act,  the  words,  or  failure  to  utter  words,  alleged  to  be 
a  waiver  or  estoppel,  must  have  misled  or  deceived  the  party 
ui^ing  the  plea.  It  will  not  be  contended  that  plaintiff  w«» 
deceived,  misled,  or  in  any  way  misunderstood  the  transaction 
in  question*  {CrasMu  v.  May,  68  Ind.  242;  Henry  v.  Gilli* 
land,  103  Ind.  177;  BurriU  v-  Dkhon,  8  Cal.  113.)  The 
doctrine  of  estoppel  proceeds  wholly  on  the  theory  that  the 
party  to  be  estopped  has,  by  his  declaration  or  conduct, 
misled  another  to  his  prejudice,  so  that  it  would  be  a  fraud 
upon  him  to  allow  the  true  state  of  fiicts  to  be  proved,  (ifar- 
tm  V.  Zellerback,  38  Cal.  300.)  To  constitute  an  estoppel  in 
pais,  there  must  be  some  act  or  admission,  or  neglect  to  act, 
on  the  part  of  the  party  estopped,  upon  which  the  other  party 
has  acted  or  relied,  and  in  consequence  thereof,  and  through 
the  fault  of  the  party  estopped,  has  placed  himself  in  some  re- 
spect in  a  worse  position  than  he  otherwise  would  have  been. 
{Bowman  v.  Oudworth,  31  Cal.  148;  Simpson  v.  Pearson ,  31 
Ind.  1;  99  Am.  Dec.  677;  1  Rapalje's  Digest,  1290;  see,  also^ 
Wiggin  v.  DamreU,  4  N.  H.  69-75.) 

IL  The  principle  of  law  referred  to  in  plaintiff's  second 
ground  of  motion,  to  wit,  that  the  paragraph  objected  to  is  an 
attempt  to  vary  tlie  terms  of  a  written  contract  by  a  })aroI 
agreement,  is,  of  course,  universally  admitted,  but  certainly 
has  no  application  to  the  case  in  hand;  tliere  is  no  such  pur^ 
pose  intimated  in  the  paragraph  objected  to,  or  in  any  part 
of  the  pleading.  Upon  the  trial  there  will  be  no  effort  to 
vary,  modify,  or  contradict  the  terms  or  substance  of  the  paper 
sued  on.  Defendant  certainly  has  the  right  to  allege  and 
prove  that  the  bill  of  exchange  was  not  given  on  settlement  or 
liquidation  of  the  accounts  or  transactions  out  of  which  the 
different  counterclaims  set  up  and  charged  arose,  and  for  that 
purpose,  if  for  no  other,  the  parts  of  the  counterclaims  pro- 
posed to  be  stricken  out  should  stand. 

F.  N.  &  8.  H.  Mclntire,  for  Respondent 

It  is  well  settled  that  where  parties  have  mutual  dealings,  and 
settle  them  with  negotiable  paper,  all  the  transactions  are 
merged  in  the  new  contract,  and  it  is  a  complete  settlement* 
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If  the  acceptor  of  the  bill  has  any  claim  or  cause  of  action 
against  the  drawer  for  anything  that  occurred  in  their  deal* 
iugs  prior  to  the  acceptance,  by  such  acceptance  he  waives  his 
claim.  (Randolph  on  Commercial  Paper,  §  1870;  Beid  v« 
Field,  83  Va.  26;  Leonard  v.  HastingSy  9  CaL  236;  Gri^h  v. 
Jrafctte,  11  Heisk.  646;  Audleur  v.  Htiffel,  71  Ind.  546;  ^Ues 
V.  Brown,  1  Gill,  350;  Orr  v,  Hophim,  3  N.  Mex.  45;  Allen 
V.  Bryson,  67  Iowa,  691;  56  Am.  Rep.  358;  BorcJiseniua  v. 
Canutwn,  7  111.  App.  366;  Dutcher  v.  Porter,  63  Barb.  15.) 
But  even  if  i^'^Iant  did  not  waive  his  counterdaims,  are  the 
matters  set  up  M  his  answer  as  counterclaims  sufficient  to 
make  them  such?  They  appear  to  be  unliquidated  demands. 
The  original  contract  is  not  pleaded  with  any  sufficient  cer- 
tainty to  enable  anyone  to  say  to  what  extent  there  was  a 
breach  of  the  contract,  or  to  what  extent,  if  any,  the  defendant 
was  damaged  under  his  contract.  Unliquidated  damages  are 
not  proper  subjects  for  counterclaims.  (Sedgwick  on  Measure 
of  Damages,  8th  ed.,  §  1031;  3  Randolph  on  Commercial 
Paper,  §  1849;  Wed  v.  Hayes,  104  Ind.  251;  Daniel  on  Nego- 
tiable Instruments,  §§  1423-25.)  The  acceptance,  upon  its 
face,  appears  to  create  an  unconditional  debt  from  appellant  to 
respondent,  and  yet  parol  evidence  is  sought  to  be  introduced 
or  vary  this  written  instrument.  This  is  not  proper.  (Comp. 
Stats.  Div.  1;  §  628;  Fishery.  Briscoe,  10  Mont  125;  Tiedeman 
on  Commercial  Paper,  §  42;  4  Lawson's  Rights,  Remedies, 
and  Practice,  §  1476;  1  Daniel  on  Negotiable  Instruments, 
§80.) 

De  Witt,  J. — The  first  matter  for  consideration  in  this 
case  is  whether  it  was  an  offer  to  vary  or  contradict  the  terms 
of  a  written  instrument,  when  the  defendant  pleaded  in  his 
answer  that  it  was  understood  between  plaintiff  and  defendant 
that  the  acceptance  of  the  bill  of  exchange  should  not  be  a 
waiver  of  the  counterclaims  which  defendant  alleged  he  then 
held  against  the  plaintiff.  It  is  our  opinion  that  the  pleading 
of  this  matter  was  not  an  offer  of  parol  testimony  to  vary  the 
terms  of  a  written  instrument.  It  is  not  the  terms  of  the 
written  instrument  tlmt  are  sought  to  be  varied  or  contradicted 
by  this  evidence.    Instead  of  that^  it  is  simply  a  presumption. 
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which|  it  18  claimed  by  the  plaintiff,  arose  from  the  facfc  of 
executing  the  instrument  that  is  sought  to  be  varied  by  this 
parol  testimony.  The  defendant  concedes  the  written  instru- 
menty  in  all  its  force.  He  concedes  his  liability  upon  it  The 
plaintiff  contends  that  the  execution  of  this  instrument — ^that 
is,  the  acceptance  of  the  bill  of  exchange — was  a  waiver  of 
defendant's  alleged  counterclaims  existing  at  that  time.  The 
written  instrument  itself  does  not,  on  its  face,  disclose  such 
waiver,  but  the  waiver,  if  any  there  were,  is  a  result,  or  an 
inference,  or  a  presumption  from  the  fact  ofvereautiug  the 
instrument,  and  the  fiict  of  the  existence  of  tuM  counterclaims 
at  the  time  of  such  execution.  Now,  tliis  parol  evidence  is 
offered  to  overthrow  nothing  in  the  instrument  itself,  but 
simply  to  combat  an  inference  or  presumption  drawn  from  the 
instrument  and  other  facts.  This  presumption  is  not  a  written 
instrument,  nor  contained  in  the  terms  of  a  written  instrument. 
Therefore  to  overthrow  it  is  not  varying  the  terms  of  the 
instrument  Let  us  fully  concede,  for  the  purpose  of  this 
decision,  the  position  urged  by  respondent — that  the  acceptance 
of  the  draft,  in  itself,  and  unexplained,  is  a  waiver  of  the 
counterclaims  of  the  person  accepting  the  draft.  (See  cases 
cited  by  respondent.)  But  whatever  legal  presumption  might 
arise  from  the  acceptance  of  the  draft,  it  is  only  a  presumption 
arising  from  the  conduct  of  the  parties,  and  disappears  before 
the  positive  allegation,  admitted  by  the  demurrer  to  be  true, 
that  the  parties  intended  that  no  such  presumption  should 
arise  from  said  acts;  that  is,  it  is  pleaded  that  the  [larties  in- 
tended that  the  acceptance  of  tlie  drafts  should  not  be  a  waiver 
of  the  counterclaims.  It  was  perfectly  competent  for  them  to 
entertain  this  intention  between  themselves  at  the  time  of  draw- 
ing and  accepting  the  draft,  and  there  are  no  third  parties,  as 
innocent  purchasers,  now  interested,  who  have  been  misled  by 
the  actions  of  the  plaintiff  and  defendant  in  the  case. 

In  the  cases  cited  by  the  respondent  in  its  brief,  we  find  one 
of  two  situations:  Either  that  the  commercial  paper  in  ques- 
tion was  given  expressly  as  a  settlement  of  mutual  accounts, 
and  understood  and  agreed  to  be  such  settlement,  or,  as  in  the 
other  cases,  of  which  Reid  v.  I^eld^  83  Ya.  26,  is  a  good  ex- 
ample, the  case  was  that  it  was  not  pleaded,  or  undertaken  to 
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be  shown^  that  there  was  any  uuderstandiDg  or  intention  be- 
tween the  parties  that  the  giving  of  the  commeroial  paper 
should,  expressly,  not  be  a  waiver  of  the  eounterclainu  There- 
fore, the  authorities  presented  by  respondent  are  not  in  point 
upon  the  proposition  raised  by  these  pleadings.  Fislier  v. 
BrisGoe^  10  Mont.  133,  also,  is  not  in  point.  The  parol  agree- 
ment there  attempted  to  be  brought  into  the  case  was  one  to 
defeat  the  payment  of  the  note  at  the  time  when  it  was  sued 
npon.  But,  as  shown  above,  the  parol  matter  in  this  case  was 
not  a  defense  against  the  note,  and  was  not  offered  in  resistance 
of  the  payment  of  the  note.  It  was  simply  an  agreement  and 
understanding  that  the  parties  did  not  intend  that  there  should 
arise,  from  the  fact  of  accepting  the  draft,  a  presumption  of 
waiver  of  the  counterclaims. 

We  are  therefore  of  opinion  that  whatever  presumption  of 
waiver  could  be  held  to  arise  from  an  unexplained  acceptance 
of  the  draft,  such  presumption  did  not  here  arise,  because  the 
acceptance  is  not  here  unexplained.  On  the  other  hand,  the  par- 
ties expressly  agreed  among  themselves  that  that  presumption 
should  not  arise,  and  that  the  fact  which  it  presumed  was  not 
true.  Of  course,  the  treatment  of  this  case  is  upon  the  ground 
that  all  the  allegations  of  the  answer  are  confessed  as  true  upon 
the  demurrer.  It  therefore  appears  to  us  that  a  defense  was 
set  up  by  the  answer,  and  that  the  demurrer  should  not  have 
been  sustained*  In  the  view  that  we  take  of  the  competency 
of  the  allegations  discussed,  the  court  erred  in  sustaining  the 
motion  to  strike  them  out.  As  a  consequence,  if  they  had 
been  left  in  the  complaint,  the  counterclaims  would  have  been 
well  pleaded,  showing,  as  they  did,  their  existence  and  their 
nonwaiver.  Consequently,  if  the  motion  to  strike  out  had 
been  denied,  as  we  think  it  should  have  been,  the  demurrer 
should  have  been  overruled. 

The  judgment  is  reversed  and  the  case  remanded  to  the  dis- 
trict court,  with  directions  to  proceed  in  accordance  with  these 

viewb. 

Reversed, 
PEBfBERTON,  C.  J.,  and  Harwood,  J.,  concur. 
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MATTOCK,  Respondent,  r.  GOUGHNOUR,  Appellant. 

[Argned  February  li,  1898.    Decided  September  0, 1898.] 

AsTMAJi^a^ew  triaZ.^Wben  an  appeal  is  taken  from  tbe  entire  judgment  and  or- 
der of  the  trial  oonrt  refoBing  a  new  trial,  a  reyersal  of  the  Judgment  and  order 
requires  a  new  trial  of  all  tbe  issues  ss  if  the  esse  had  nerer  been  tried. 

AppBAii— iir«to  trial— Cor^flioiing  evidence.— Th€  ruling  of  the  trial  court  upon  a 
motion  for  a  new  trial  will  not  be  disturbed  on  appeal  where  the  eyidenoe  is 
ooDflicting  and  no  abuse  of  judicial  discretion  appears  upon  a  consideration  of 
the  whole  record. 

Appeal  from  Siodh  Judicial  Didndt^  Park  County. 

Action  for  debt  The  cause  was  tried  before  HbnbY|  J. 
Plaintiff  had  judgment  below.    Affirmed. 

Pembebton,  C.  J. — This  is  a  suit  for  debt.  There  are  two 
counts  in  the  oompIaint|  the  first  alleging  an  indebtedness  for 
labor  done  and  performed.  The  second  is  based  on  a  due  bill. 
This  is  the  second  appeal  of  the  case.  (See  Mattock  v.  Gofughf 
nouVf  11  Mont.  265.)  The  former  appeal  was  taken  from  the 
entire  judgment,  as  well  as  the  order  denying  a  new  trial. 
This  court  reversed  the  judgment,  set  aside  the  order  appealed 
from,  and  remanded  the  cause  for  new  trial.  At  the  second 
trial  of  the  case  in  the  court  below  the  appellant  sought  and 
requested  the  court  to  confine  the  issues  to  be  tried  to  the  first 
count  in  the  complaint,  claiming  that  the  judgment  of  this 
court  on  the  former  appeal  was  limited  to  the  insufficiency  of 
the  evidence  to  sustain  the  verdict  of  the  jury  on  said  first 
count  and  consequently  left  nothing  to  be  tried  but  the  issues 
under  this  count.  The  appellant,  at  the  close  of  the  testimony, 
requested  the  court  to  instruct  the  jury  in  this  respect,  as  fol- 
lows :  *^  You  are  instructed  that  the  only  issue  in  controversy 
in  this  action  is  as  to  the  employment  of  the  plaintiff  by  the 
defendant  subsequent  to  the  twenty-fiflh  day  of  October,  1888, 
and  you  will  exclude  from  your  consideration  all  evidence  of 
the  execution  of  the  due  bill  and  the  payment  made  thereon.'' 
The  court  refused  the  request  of  the  appellant,  and  this  action 
is  assigned  as  error  on  this  appeal. 

The  former  appeal  of  this  cause  was  from  the  entire  judg- 
ment and  order  of  the  trial  court  refusing  a  new  trial.     This 
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conrt  reversed  the  eutire  judgment^  aud  set  aside  the  order 
denying  a  new  trial,  aud  remanded  the  cause  for  a  new  triaL 
Tills  placed  the  case  in  the  court  below,  at  the  time  of  the  seo- 
ond  trial,  in  the  same  condition  as  if  it  had  never  been  tried 
at  all.  The  former  appeal  was  not  taken  from  a  part  of  the 
judgment  rendered  at  the  first  trial,  as  might  have  been  done. 
(Code  Civ.  Proc,  sec.  444,  p.  180;  -BanA  of  Commerce  v. 
Fuqua^  11  Mont.  285;  28  Am.  St.  Bep.  461.)  Everything 
done  in  tlie  first  trial  by  the  court  below  was  reveraed,  set 
aside,  and  the  whole  case  remanded  for  a  new  trial  by  this 
court  on  the  former  appeal.  We  think  the  court  committed 
no  error  in  refusing  the  request  of  appellant  complained  of 
here.  We  cannot  see  how  the  trial  court  could  have  done 
otherwise  than  try  the  whole  case  anew. 

The  appellant  insists  that  the  evidence  is  insufficient  to  sus- 
tain the  verdict,  aud  claims  the  evidence  is  substantially  the 
same  as  on  the  former  trial,  and  claims  that  as  this  court  held 
the  evidence  iusufficieut  to  support  the  verdict  in  the  former 
trial,  it  must  do  so  in  this  appeal.  The  respondent  claims  that 
the  evidence  is  not  the  same  in  this  as  in  the  former  trial;  that 
other  evidence  and  circumstances  are  disclosed  in  this  record, 
not  in  the  former,  sufficient  to  authorize  and  support  the  ver- 
dict, and  the  record  sustains  this  position.  There  is,  it  must  be 
confessed,  a  palpable  conflict  in  the  evidence  in  this  case.  The 
jury,  we  think,  would  have  been  justified  in  finding  for  either 
party.  We  cannot  say  that  the  evidence  is  so  satisfactory  as 
to  make  it  clear  to  our  minds  that  the  verdict  should  not  have 
been  the  other  way.  But  it  is  the  province  of  the  jury,  under 
the  law,  to  pass  upon  the  credibility  of  the  witnesses,  and  the 
weight  to  be  given  to  their  testimony  and  to  determine  con- 
flicts therein.  The  court  below  heard  the  witnesses  testify  on 
the  stand,  observed  their  manner,  considered  whatever  interest 
they  may  have  had  in  the  result  of  the  suit,  and  doubtless  duly 
considered  these  matiors  in  passing  upon  the  motion  for  a  new 
trial.  In  such  matters  a  very  large  discretionary  power  is 
given  to  the  trial  court,/and  rightly  so.  We  cannot  interfere 
with  the  exercise  of  this  power,  unless  couvinced  from  a  con- 
sideration.of  the  whole  record  that  there  has  been  shown  abuse 
of  such  discretionary  power.     From  such  consideration  of  the 
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recordi  we  are  not  satisfied  that  there  has  been  sucli  an  abuse 
of  discretion  as  to  make  it  inoumbent  upon  us  to  interrupt  the 
judgment  and  rulings  of  the  court  below^  especially  as  this  is 
the  second  trial  of  this  cause.  The  judgment  of  the  court  be- 
low is  affirmed. 

Affirmed. 
Harwood,  J.|  concurs. 

De  WriTy  J. — I  concur  in  the  affirmance.  My  views  were 
fully  expressed  on  the  former  appeal.  (Maitook  v.  Oougknour, 
11  Mont.  266.) 


m;1b       state  ex  bel.  NEWELL,  Respondent,  v.  NEWELL, 
(•i3  8og  Appellant. 

16    471 

8^  98  [Submitted  Jaonaiy  96, 1893.    Decided  September  5,  ISOa.] 

^  ^  Habbab  C<»pu8— if\fant«.— It  is  a  proper  exercise  of  discretion  on  habeas  oorput 

to  award  to  a  mother  the  oastody  of  a  child  between  nine  and  ten  months  old, 
and  not  of  robust  health,  where  no  attempt  is  made  to  show  that  she  is  im* 
moral  or  in  any  way  unfit  to  care  for  the  infant,  and  her  parents  are  willing  to 
provide  for  it 
Habkab  ConBvs^OosiB^StattUory  oonstnuiion,^lL  Aabeoi oorpuf  prooeeeding  is 
a  special  proceeding  in  the  nature  of  an  action,  the  disposition  of  the  writ  is  a 
Judgment,  and  the  relator  a  plaintiff,  within  the  meaning  of  section  495  of  the 
Code  of  CiTil  Procedure,  allowing  costs  to  the  plaintiff  upon  a  Judgment  in  his 
favor  in  special  proceedings  in  the  nature  of  an  action. 

Appeal  from  Ninth  Judicial  District^  OaUaUn  County. 

Habeas  corpus  by  a  wife  to  obtain  possession  of  her  infant 
child  from  her  husband.  Judgment  was  rendered  for  relator 
hj  Armstbong,  J. 

E.  P.  Oadwell,  for  Appellant. 

I.  The  court  below  erred  in  giving  the  custody  of  the  child 
to  its  mother  as  against  the  father.  (Church  on  Habeas  Cor* 
pus,  §§  113,  438-54;  Matier  of  WollsUmecraft,  4  Johns.  Ch. 
79;  CommonwecUth  v.  Smithy  1  Brewst.  347;  State  v.  BraUon, 
15  Am.  Law  Reg.,  N.  S.,  359,  see  note;  SkUe  v.  Richardson^ 
40  N.  H.  272;  QmmmweaWi  v.  Briggs^  16  Pick.  203;  Ex 
parte  Boaz,  31  Ala.  425;  Brinster  v.  Compion^  68.  Ala.  299; 
People  y.  OlmOead,  27  Barb.  10;  MaUer  of  Waldron,  13  Johns* 
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418;  People  v.  Meroein^  8  Paige,  47;  3  Hill,  399;  People  v. 
Chegaray,  18  Wend.  641;  4  Am.  &  Eng.  Ency.  of  Law,  314; 
Broton  v.  Bainor,  108  N.  C.  204.) 

IL  The  court  below  erred  in  rendering  judgment  against 
appellant  for  costs.  {Tamliam^s  Executrix  v.  Shouse,  8  Dana, 
3;  33  Am.  Dec.  473;  HaH  v.  Skinner,  16  Vt.  138;  42  Am.  Dec. 
600;  3  Blackstone^s  Commentaries,  399;  In  re  ReUly,  10  L.  T., 
N.  S.,  853;  State  v.  CdUina,  54  Iowa,  441.) 

De  "Witt,  J. — This  appeal  is  from  the  judgment  of  the  dis- 
trict court  made  upon  the  hearing  of  the  application  of  Eva^ 
lena  Newell  for  a  writ  of  habeas  corpus.  The  proceeding  was 
brought  by  the  relator  to  obtain  possession  of  her  infant  child, 
of  the  age  of  nine  months.  The  respondent  is  relator's  husband. 
They  were  living  separate  and  apart,  the  wife  being  at  the 
home  of  her  parents.  The  district  court,  by  its  judgment, 
gave  the  custody  of  the  child  to  the  mother,  but  with  the  con- 
dition that  she  should  allow  the  father  to  visit  the  child  twice 
a  week.  The  judgment  also  taxed  the  costs  against  the  re- 
spondent. Upon  the  hearing  the  court  took  the  testimony  of 
a  number  of  witnesses.  It  appeared  that  the  child  was  be- 
tween nine  and  ten  months  of  age,  and  not  in  robust  health. 
It  would  seem  that  it  had  been  weaned,  but  that  the  mother 
was  engaged,  as  she  said,  in  the  care  and  nursing  and  rearing 
of  the  infant.  Her  parents,  with  whom  she  was  living,  were 
supplying  the  wants  of  the  mother  and  child,  and  were  able 
and  willing  to  continue  so  to  do.  There  was  testimony  by  re- 
lator and  respondent  as  to  the  cause  of  their  separation,  each 
claiming  the  other  to  be  in  fault,  but  there  was  no  claim  made, 
and  no  attempt  whatever  to  show,  that  the  mother  was  a  per- 
son of  immoral  character,  or  in  any  way  unfit  to  care  for  the 
infant. 

We  are  of  opinion  that  the  district  court  exercised  a  per- 
fectly sound  discretion  in  giving  to  the  mother  the  custody  of 
the  child  of  such  tender  years,  and  so  apparently  in  need  of  a 
mother's  attention.  Indeed,  there  is  no  very  serious  content 
tion  by  the  appellant  upon  this  part  of  the  case.  He  urges, 
however,  that  the  court  erred  in  taxing  against  him  the  costs 
of  the  proceeding. 
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The  Code  of  Civil  Prooedure  provides,  ia  reference  to  costs, 
as  follows:  ^^ Costs  may  be  allowed,  of  coarse,  to  the  plaintiff, 
upon  a  judgment  in  his  favor,  in  the  district  court,  in  the  fol- 
lowing cases;  •  •  •  •  Fourth,  in  special  proceedings  in  the 
nature  of  an  action/'  (Code  Civ.  Proc.,  §  495.)  "  A  judg- 
ment is  the  final  determination  of  the  rights  of  tlie  parties  in 
an  action  or  proceeding."  (Code  Civ.  Proc.,  §  238.)  The 
disposition  bj  the  district  court  of  the  application  for  a  writ  of 
habeas  corpus  was  a  judgment.  It  was  the  final  determination 
of  the  rights  of  the  parties.  That  judgment  was  in  favor  of 
the  relator.  The  question,  then,  is,  whether  this  is  a  judg- 
ment in  a  special  proceeding  in  the  nature  of  an  action.  (Code 
Civ.  Proc.,  §  495.)  If  such,  it  would  seem  that  the  ooste 
should  be  allowed  the  relator.  We  are  of  opinion  that  the 
proceeding  upon  habeas  oarpiu  is  in  the  nature  of  an  action. 
There  are  parties  to  the  proceeding.  In  practice  they  are  not 
usually  called  ** plaintiff '^  and  "defendant,"  but  "relator" 
and  "respondent";  but  we  do  not  consider  that  this  matter  of 
the  names  of  the  parties  in  the  title  of  an  action  is  important. 
Anderson's  Law  Dictionary  defines  an  action  as  follows:  "  The 
lawful  demand  of  one's  right  (3  Bla.  Comm.  116)  in  a  court  of 
justice.  {MoBiiMs  Appeal,  72  Pa.  St  483.)"  Another  defi- 
nition in  the  same  dictionary  is :  "  An  action  or  suit  is  any 
proceeding  for  the  purpose  of  obtaining  such  remedy  as  the 
law  allows."  The  definition  cites  Harris  v.  PhoBnix  Ins.  Oo., 
35  Conn.  310.  In  that  case  the  court,  speaking  of  "  suit"  or 
"action,"  says:  "But  by  a  suit,  within  the  meaning  of  this 
provision  of  the  policy  [of  insurance],  is  more  clearly  meant 
any  proceeding  in  the  court  for  the  purpose  of  obtaining  such 
remedy  as  the  law  allows  a  party  under  the  circumstanoes." 
Black's  Law  Dictionary,  under  the  title  of  "Action,"  gives 
this  definition:  "The  legal  and  formal  demand  of  one's  rights 
from  another  person  or  party,  made  and  insisted  on  in  a  court 
of  justice." 

In  the  Milligan  Case,  4  Wall.  112,  which  was  a  habeas  cor* 
pus  proceeding,  Mr.  Justice  Davis,  delivering  the  opinion  of 
the  court,  said :  "  In  any  legal  sense,  *  action,'  '  suit,'  and 
'  cause'  are  convertible  terms.  Milligan  supposed  he  had  a  right 
to  test  the  validity  of  his  trial  and  sentence;  and  the  proceed- 
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ing  which  he  set  in  operation  for  that  purpose  was  his  'cause' 
or  'suit/  It  was  the  only  one  by  which  he  could  recover 
his  liberty.  He  was  powerless  to  do  more;  he  could  neither 
instruct  the  judges,  nor  control  their  action,  and  should  not 
suffer,  because,  without  fault  of  his,  they  were  unable  to  render 
a  judgment.  But  the  true  meaning  of  the  term  'suit' has 
been  given  by  this  court  One  of  the  questions  in  We^on  v. 
CXiy  Council  of  Qiarleatony  2  Pet.  449,  was  whether  a  writ  of 
prohibition  Was  a  suit;  and  Chief  Justice  Marshall  says:  'The 
term  is  certainly  a  comprehensive  one,  and  is  understood  to 
apply  to  any  proceeding  in  a  court  of  justice  by  which  an 
individual  pursues  that  remedy  which  the  law  affords  him.' 
Certainly,  Milligan  pursued  the  only  remedy  which  the  law 
afforded  him.  Again,  in  Cohens  v.  Virginia,  6  Wheat  264,  he 
says:  'In  law  language,  a  suit  is  the  prosecution  of  some  de- 
mand in  a  court  of  justice.'  Also,  '  to  commence  a  suit  is  to 
demand  something  by  the  institution  of  process  in  a  court  of 
justice;  and  to  prosecute  the  suit  is  to  continue  that  demand.' 
When  Milligan  demanded  his  release  by  the  proceeding  relat- 
ing to  habeas  corpus^  he  commenced  a  suit;  and  he  has  since 
prosecuted  it  in  all  the  ways  known  to  the  law.  One  of  the 
questions  in  Holmes  v.  Jennisonf  14  Pet.  640,  was  whether, 
under  the  25th  section  of  the  judiciary  act,  a  proceeding  for  a 
writ  of  habeas  corpus  was  a  'suit.'  Chief  Justice  Taney  held 
that, '  if  a  party  is  unlawfully  imprisoned,  the  writ  of  habeas 
corpus  is  his  appropriate  legal  remedy.  It  is  his  suit  in  court 
to  recover  his  liberty.'  There  was  much  diversity  of  opinion 
on  another  ground  of  jurisdiction;  but  that,  in  the  sense  of  the 
25th  section  of  the  judiciary  act,  the  proceeding  by  habeas 
corpus  was  a  suit,  was  not  controverted  by  any  except  Baldwin, 
Justice, and  he  thought  that  'suit'  and  'cause,'  as  used  in  the 
section,  mean  the  same  thing."  {Ex  parts  Milligan^  4  Wall. 
112,113.) 

Under  these  views  of  the  word  "  action,"  and  especially  the 
opinion  of  the  United  States  supreme  court  as  to  a  habeas  cor^ 
pus  proceeding,  we  are  satisfied  that  subdivision  4  of  section 
495  of  our  Code  of  Civil  Procedure  is  applicable  to  the  inquiry 
in  hand;  that  is  to  say,  that  this  habeas  corpus  matter  is  a 
special  proceeding  in  the  nature  of  an  action.  It  is  a  proceed- 
Vol.  Xm.— 20 
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iDg  to  determine  between  these  parties  the  right  to  the  custody 
of  their  infant  child.  Referring  to  one  of  the  definitions 
above  cited,  it  is  a  ''proceeding  for  the  purpose  of  obtaining 
such  remedy  as  the  law  allows."  The  result  of  the  proceeding 
is  the  judgment  which  we  are  reviewing,  and  section  495  says 
that  upon  such  judgment,  in  such  special  proceedings,  costs 
shall  be  allowed  to  the  plaintiff.  We  cannot  believe  that  the 
fact  that  the  prevailing  party  is  called  ''  relator''  instead  of 
''plaintiff"  is  of  any  importance.  The  sense  of  the  word 
'' plaintiff"  is  that  the  person  so  called  is  the  complaining 
party,  the  party  who  is  coming  into  court  asking  for  rights 
which  he  claims.  That  is  what  the  relator  does  in  this  pro- 
ceeding, and  we  believe  that  the  spirit  and  intention  of  section 
495,  when  it  uses  the  word  "plaintiff,"  is  to  include  such  com- 
plaining and  demanding  party  as  the  relator  in  a  habeas  cor- 
pus proceeding,  even  though  by  custom  he  is  called  by  a  name 
other  than  "  plaintiff." 

The  judgment  of  the  district  court  is  therefore  aiBrmed. 

Affirmedm 
Pembebton,  C.  J.J  and  Habwood  J.^  concur. 


13    306| 
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18  g|       STATE  EX   BEL.  PIGOTT,  Appellant,  v.  BENTON, 
13  8061  Respondent. 


^  ^  [Argaed  AprU  11, 1898.    Decided  September  6, 1893.] 
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^1        Fbaotios— Jfonsuit—Upon  %  moUon  for  %  nonsiiit  that  which  the  eyldence  tendi 

27  535 1  to  prove  will  be  considered  aa  proved. 

~^  ~^i        ELBxmoys—Evidenoe^Oert\flcat€  of  nomtno/ton.— A  certificate  of  nominatioii  to 

28  el  f^  office  by  a  political  party,  regular  on  ita  face  and  filed  with  the  proper 
13  aoe  officer  aa  required  by  aection  4  of  the  Montana  ballot  law  (act  of  Haroh  13, 
^  j^  1889) ,  is  a  prima  faoie  evidence  of  the  nomination  of  the  person  whose  name 

appears  upon  the  official  ballot  as  the  candidate  of  that  party. 

29  888         BAXX—iSams.— Where  a  political  convention  delegated  to  a  committee  the  power 

to  nominate  a  candidate  for  an  office,  evidence  by  the  secretaiy  of  such  com- 
mittee who  certified  such  nomination  to  the  proper  officer,  thai  he  was  not 
present  at  any  meeting  of  the  committee  when  a  formal  resolution  was  offered 
and  a  vote  taken  for  the  nomination  of  a  candidate  for  such  office;  that  he 
was  present  at  a  committee  meeting  when  such  candidate  received  the  nomi* 
nation,  but  could  not  name  the  particular  meeting;  that  such  meeting  was  held 
at  several  places,  several  committee-men  being  present;  that  several  meetings 
were  held  at  which  such  candidate's  name  was  decided  on,  but  no  written  min- 
utes were  kept,  is  insufficient  to  oTerthrow  the  prima  faeie  evidence  of  th« 
certificate  of  nomination.    (Habwood,  J.,  dissenting.) 
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Bjoib— CoMV0n<ion.— The  Montana  ballot  law  does  not  forbid  a  political  conyen- 
tion  from  appointing  and  delegating  to  a  committee  power  to  make  nomination! 
for  office,  and  a  nomination  made  by  Buch  committee  after  the  adjournment 
of  the  convention  la  in  effect  the  act  of  the  convention  and  therefore  valid. 
(Habwood,  J.,  dissenting.) 

AppeaJfrom  Eighth  JudicicU  Distinct,  Cascade  County. 

Action  for  usurpation  of  office*  The  cause  was  tried  before 
Armstrong,  J.,  sitting  in  place  of  Benton,  J.,  disqualified. 
Judgment  for  respondent  on  nonsuit.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  action  is  one  for  usurpation  of  office.  The  relator 
alleges  and  proves  facts  which  he  claims  are  sufficient  for  a 
judgment,  to  the  effect  that  respondent  is  not  entitled  to  the 
office  of  judge  of  the  eightli  judicial  district  of  this  state,  and 
that  relator  is  entitled  to  said  office,  and  that  he  be  put  into 
possession  of  the  same.  (Code  Civ.  Proc.,  c  6,  tit.  10^  §§  410* 
417.)  At  the  general  election  in  November,  1892,  the  relator 
and  the  respondent  were  candidates,  and  received  votes,  for  the 
office  of  district  judge.  The  relator  was  regularly  nominated 
for  the  office  by  the  Democratic  convention.  His  nomination 
was  duly  certified  to  the  county  clerk,  and  his  name  properly 
placed  upon  the  official  ballot  as  the  candidate  of  the  Demo- 
cratic party.  As  such  candidate  he  received  votes.  These 
matters  were  all  regular,  and  as  to  them  there  is  no  contention. 
There  is  also  no  contention  that  respondent  was  regularly  nom- 
inated by  the  Bepublican  convention.  His  nomination  was 
duly  certified  to  the  county  clerk,  and  his  name  was  properly 
placed  upon  the  official  ballot,  and  votes  were  given  to  him  as 
such  candidate.  Respondent's  name  also  appeared  on  the  of- 
ficial ballot  as  candidate  of  the  People's  party.  The  official 
ballot,  therefore,  presented  the  following  appearance: 

BlBtriot  Jndge,  Eighth  Judicial  District 
Vote  for  one. 


Benton,  Charles  H„  People's  Party. 


Benton,  Charles  fl.,  Bepgbliean. 


Figott,  W.  T.,  Democratio. 


At  the  election,  Pigott,  Democrat,  received  some  1,348  votes; 
Benton,  Republican,  1,183;  and  Benton,  People's  l)arty,  280. 
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Beutou's  vote,  as  Republican  and  People's  party,  together, 
gave  him  a  majority  over  Pigott  If  his  People's  party  votes 
were  not  counted,  he  had  not  a  majority  over  Pigott,  and  not 
a  majority  of  all  the  votes  cast  and  counted.  The  canvassing 
board  counted  for  Benton  his  Republican  and  People's  party 
votes.  He  was  declared  elected.  He  received  his  commission 
from  the  governor.  He  qualified  as  judge,  assumed  the  oflSce, 
and  has  been  acting  as  judge  down  to  the  time  of  the  com- 
mencement of  these  proceedings.  The  relator  took  the  oath  of 
office  as  judge,  but  has  never  acted  as  such.  At  his  relation 
this  action  is  commenced.  He  claims  that  respondent  was  not 
elected,  but  has  usurped  the  office,  and  is  now  an  intruder 
therein.  Relator's  whole  case  rests  upon  his  attempted  show- 
ing that  the  People's  party  votes  cast  and  counted  for  Benton 
were  illegal,  and  that  they  were  illegal  because  Benton  was 
not  nominated  by  the  People's  party.  Their  alleged  ill^ality 
rests  upon  the  following  facts:  On  September  3,  1892,  the 
People's  party  convention  was  held.  At  the  session  of  the 
convention  no  person  was  named  by  the  convention  as  candi- 
date for  district  judge.  As  to  that  office  the  minutes  of  the 
convention,  introduced  in  evidence,  show  the  following  pro- 
ceedings: 

''  McElay  offered  a  motion  of  a  vote  of  confidence  in  Judge 
Benton,  of  this  district.     Carried. 
**  County  Committee : 

"Jeff  Campbell. 

«D.  McKay. 

"  Harry  Dickerson. 

•*S.  Porter. 

"  Frank  Marion.       '    "I 

**  Harry  McLaughlin.    >  Sandcoulee. 
I  "JohnGillen.  J 

''  Mtn.  Present  county  com.  be  empowered  to  add  to  county 
central  com.  from  other  precincts.     Carried.    Mtn.   County 
or  executive  committee  be  empowered  by  this  convention  to  fill 
all  vacancies  that  now  exist,  or  may  hereafter  occur.  ^Carried. 
Mtn.  to  adjourn.     Carried. 

"G.L.  Wales,  Seoty.'' 

The  case  was  tried  before  Hon.  F.  K.  Armstrong,  judge  of 
the  ninth  judicial  district,  presiding  upon  the  trial  of  the  case. 


Gt.  Falls. 
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without  a  jury.  Upon  the  trial,  the  couuty  clerk  and  recorder 
of  Cascade  county,  being  called  as  a  witness,  produced  the 
People's  party  certificate  of  the  nomination  of  Charles  H.  Ben- 
ton, which  was  filed  in  his  office,  which  is  as  follows: 

"There  being  a  vacancy  on  the  ticket  of  the  political  party 
known  as  the  ^People's  party,'  in  the  office  of  district  judge, 
eighth  judicial  district  of  Mont,  the  executive  committee  of 
Cascade  county  of  the  People's  party  did,  on  the  seventh 
day  of  October,  1892,  nominate  Charles  H.  Benton,  residence. 
Great  Falls,  Mont,  business  judge  of  the  eighth  judicial  dis* 
district  of  Mont,  address.  Great  Falls,  Mont,  for  the  office 
of  district  judge  of  the  eighth  judicial  district  of  Mont. 
The  nomination  was  made  by  the  executive  committee  of 
said  People's  party,  who  were  authorized  to,  and  had  the 
power  delegated  to  them,  to  fill  vacancies  by  the  convention  of 
said  party,  duly  assembled  and  organized,  and  the  cause  of 
such  vacancy  in  the  office  of  district  judge  of  the  eighth  judi- 
cial district  was  because  such  People's  party  convention  did 
not  nominate  a  candidate  for  such  office.  Daniel  MgKat, 
Chairman  of  the  Executive  Committee  of  the  People's  party. 
Besides  at  Great  Falls,  Mout  Business,  contractor.  Busi- 
ness address.  Great  Falls,  Mont 

"Geoegb  L.  Wales, 
Secretary  of  Executive  Committee  of  the  People's  party.  Ke- 
siding  in  Great  Falls,  Mont  Business,  harnessmaker. 
Business  address,  Great  Falls,  Mont" 
George  L.  Wales,  secretary  of  the  executive  or  county  com- 
mittee of  the  People's  party,  was  called  as  a  witness  by  the 
relator.  As  to  the  nomination  of  Benton  by  the  People's 
party,  he  testified  as  follows:  ^^I  am  engaged  in  the  harness 
and  saddlery  business.  I  reside  at  405  First  avenue,  south, 
in  the  city  of  Great  Falls.  I  was  the  secretary  of  the  People's 
party  convention  held  in  Cascade  county  last  fall,  which  nomi- 
nated some  men  for  county  offices.  Question.  That  was  the 
only  People's  party  convention  held?  Answer.  That  I  was 
present  at  Q.  Will  you  answer  the  question?  Was  that  the 
only  People's  party  convention  that  was  held?  A.  That  I 
was  present  at  Q.  I  have  asked  you  whether  that  was  the 
only  People's  party  convention  held?    A.  So  far  as  I  know. 
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Q.  Don't  you  know  there  was  not  another  one  held?  A.  I 
can't  say.  Q.  You  were  here  all  the  fall?  A.  Yes,  sir.  Q. 
You  were  the  secretary  of  that  convention?  A.  Yes,  sir.  Q. 
If  another  convention  had  been  held,  would  you  have  known 
of  it?  A.  I  think  I  might.  Q.  Were  you  a  member  of  the 
county  committee  that  called  it?  A.  No,  sir.  Q.  Were  you 
a  member  of  the  county  committee  that  did  appoint.  A.  No, 
sir.  Q.  Did  the  convention  appoint  a  county  committee?  A. 
Yes.  [Witness  shown  paper.]  This  paper  contains  the  min- 
utes of  the  convention.  [Paper  marked  *  Exhibit  B '  for  identi- 
fication.] These  minutes  were  written  by  myself,  and  at  the 
time.  No  additions  were  subsequently  made.  I  wrote  them 
on  two  pieces  of  paper.  I  took  down  notes  as  we  went  along, 
and  copied  them  on  another  piece  of  paper.  Q.  Was  this  the 
copy  that  you  made?  A.  At  the  convention;  at  the  time  of 
the  convention.  Q.  No  proceedings  were  taken  except  those 
set  forth  in  the  minutes?  A.  That  was  the  main  points.  Q. 
These  were  the  nominations  made  so  far  as  they  were  made, 
and  the  resolutions  adopted  so  far  as  resolutions  were  adopted? 
A.  Yes.  I  have  seen  the  certificate  of  nomination  which  has 
been  introduced  in  evidence,  and  which  you  now  show  me. 
[Witness  shows  the  certificate  of  nomination  already  intro- 
duced in  evidence.]  This  paper  bears  my  signature  as  secre- 
tary of  some  executive  committee.  The  executive  committee 
consisted  of  Mr.  McKay,  myself,  Mr.  Porter,  Mr.  Campbell, 
and  Williams.  I  believe  they  were  the  originals.  Q.  Of  the 
executive  committee?  A.  Yes.  Q.  By  whom  was  the  execu- 
tive committee  appointed?  A.  I  do  not  know.  That  execu- 
tive committee  was  not  appointed  by  the  county  convention. 
Q.  And  you  do  not  know  by  whom  it  was  appointed?  A.  I 
was  not  present  at  the  time,  and  I  do  not  know  by  what  au- 
thority the  gentlemen  named  assumed  to  act  as  the  executive 
committee,  not  being  present  at  the  time  the  committee  was 
created.  Q.  Were  you  present  at  any  meeting  of  the  commit- 
tee at  which  Judge  Benton  received  the  nomination  ?  A.  Yes, 
sir.  Q.  Where  was  that  meeting  held?  A.  At  several  places. 
Q.  State  the  places.  A.  Sometimes  one  place,  and  sometimes 
another.  The  first  was  in  the  convention.  Q.  That  was  not 
the  committee  meeting.     Confine  yourself  to  this  meeting  of 
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the  alleged  executive  committee  that  professes  to  have  nomi- 
nated Judge  Benton.  A.  We  met  sometimes  in  McKay's  of- 
fice. Q.  Who  met  at  McKay's  ofBce,  and  when?  A.  I  did 
not  keep  the  dates;  we  met  too  often.  We  met  at  McKay's 
office  as  an  executive  committee.  Mr.  McKay,  Campbell,  Por- 
ter, and  sometimes  Holmes  were  present;  at  other  times,  differ- 
ent members.  Q.  I  would  like  to  know  something  about  this 
particular  time.  A.  I  can't  say.  Q.  Were  you  ever  present 
at  any  meeting  of  the  executive  committee  at  which  a  vote  was 
taken  or  resolutions  adopted  providing  for  the  nomination  of 
Judge  Benton?  and  I  will  ask  you  next  where  it  was,  if  there 
was  such  a  meeting?  A.  No,  sir.  Q.  Then  it  is  a  fact,  or  is 
it  a  fact  then,  that  the' information  which  you  had  which  led 
you  to  sign  this  certificate  of  nomination  concerning  any  action 
taken  by  the  executive  committee  was  conveyed  to  you  by  hear- 
say— that  is,  by  some  person  who  professed  to  be  present?  A* 
By  the  members  of  the  committee.  Q.  Which  members?  A. 
McKay,  Porter,  and  Campbell."  Witness  continuing:  "I 
signed  that  document — this  certificate — at  the  courthouse  here 
in  Judge  Benton's  office.  McKay,  myself.  Holmes,  and  Judge 
Benton  were  present  at  that  time.  I  can't  say  who  prepared 
the  document  for  execution.  It  was  not  prepared  by  Judge 
Benton  in  my  presence.  I  believe  that  this  meeting  took  place 
in  Judge  Benton's  office,  when  this  paper  was  signed,  on  the 
seventeenth  day  of  October,  which  was  the  last  day  that  the 
certificate  could  have  been  filed.  I  know  that  a  certificate  of 
nomination  is  required  to  be  filed  by  law  twenty  days  before  an 
election,  and  this  was  the  last  day,  as  I  figure  it,  ui>on  which 
a  certificate  might  be  filed.  Myself,  Holmes,  and  McKay 
were  present  when  it  was  signed,  and  we  came  to  be  present 
at  the  meeting.  .  Knowing  that  the  nomination  had  not  been 
put  in,  Mr.  Holmes  sent  for  me,  and  told  me  that  the  time  was 
up,  and  we  would  have  to  put  it  in.  Q.  You  came  up  there 
because  Mr.  Holmes  called  you?  A.  I  expected  to  be  called 
tipon  whenever  the  document  was  ready.  I  was  notified  by 
Mr.  Holmes  to  come  down  with  McKay.  McKay  came  to  tlie 
store  after  me.  He  dropped  into  the  store,  and  told  me  to 
come  up  some  time." 
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(^oaS'Examination. 
^^ Question.  You  speak  of  the  original  committee,  I  believe, 
in  reply  to  Mr.  Siiores,  tlie  executive  committee.  Was  any- 
one added  to  that  committee  after  the  convention,  and,  if 
0O|  wlio  was  it?  [Relator  objects  to  the  question  as  in- 
competent. No  authority  was  given  by  the  convention  to 
make  any  change  in  its  committees.]  Answer.  Mr.  Holmes^ 
who  lives  here  in  Great  Falls.  Q.  Then  I  will  ask  you 
if  Mr.  Holmes  was  a  member  of  that  committee  at  the 
time  of  nomination  of  Judge  Benton.  A.  He  served  as  such. 
It  is  rather  a  difficult  question  for  me  to  answer  whether  I  had 
any  notice  to  be  at  that  meeting  which  nominated  Judge  Ben* 
ton,  because  we  had  so  many  meetings.  I  know  of  several 
meetings  where  Judge  Benton's  name  came  forward.  Q. 
Was  he  nominated  more  than  once?  A.  It  was  decided  on 
several  times.  Q.  You  may  state  whether  you  were  present 
at  a  meeting  where  it  was  decided  that  he  should  be  the  nomi- 
nee  of  the  People's  party.  A.  Yes,  sir.  Q.  Who  else  was 
present?  A.  Mr.  McKay,  Porter,  and  Campbell.  There 
may  have  been  others  around.  I  know  we  were  there.  I  con* 
curred  in  this  nomination,  and  signed  the  certificate. 

Redirect  Examination. 
'^It  was  reported  to  me  that  Holmes  was  added  to  the 
executive  committee.  I  was  not  present  at  any  meetiug^ 
where  he  was  appointed,  or  when  anybody  appointed  him 
or  added  him.  I  do  not  know  who  had  got  added,  except 
as  somebody  told  me  who  had  been  added  to  the  execu* 
tive  committee.  I  was  informed  of  it,  and  he  served  as  such. 
That  is  all  I  know  about  it  I  do  not  know  who  appointed 
him.  I  do  not  know  whether  McKay  appointed  him.  There 
was  a  meeting  one  time,  at  which  McKay,  Holmes,  and  myself 
were  present,  at  Dan  McKay's  office.  I  happened  to  go  there 
because  we  had  a  regular — not  a  regular  meeting,  but  an  ir* 
regular  meeting.  I  did  not  happen  to  be  there.  We  went 
there  for  a  purpose.  We  were  notified  by  Mr.  McKay.  He 
met  me  on  the  street,  and  said,  ^  Come  over  to  my  office;  meet* 
ing  to-night.'  That  is  all  he  said,  and  I  understood  it,  and 
where  the  meeting  was  to  be  held,  but  I  did  not  know  what  it 
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for.  I  went  down  to  McKay's  office  at  that  time.  Ques* 
tion.  How  long  was  that  before  the  certificate  of  nomination 
was  made?  Answer.  From  September  27th  down  to  election 
day.  Q.  You  were  there  all  that  time?  A.  No,  sir.  Q. 
I  am  asking  yon  how  long  this  meeting  was  held  prior  to  the 
time  of  making  this  certificate  of  nomination.  A.  I  cannot 
tell;  there  were  so  many  meetings.  Q.  There  is  one  particu- 
lar meeting  about  which  you  have  testified  when  you  and  three 
others  were  there.  When  was  that  held?  A.  I  can't  say. 
No  minutes  were  kept.  This  was  before  the  certificate  was 
filed.  Maybe  two  or  three  weeks,  or  it  might  have  been  a 
month,  before.  Q.  Do  you  mean  to  say  that  you  have  no 
lecollection  upon  the  subject  ?  A.  No  date.  I  can't  tell  the 
date.  We  kept  no  minutes  of  our  meetings.  The  other  busi- 
ness that  we  did  was,  we  discussed  finance.  Q.  Did  you 
make  up  your  minds  to  sell  the  nomination  for  the  People's 
party?  [Defendant  objects  to  the  question;  that  it  is  im- 
material and  irrelevant,  and  not  an  examination  in  chief.] 
Mr.  Shores:  I  insist  upon  the  question,  and  ask,  further,  did 
you  at  that  time  determine  to  sell  the  nomination,  and  fill  in 
the  nomination,  including  the  office  of  district  judge,  clerk, 
and  recorder,  and  so  on  ?  [Defendant  objects  further  to  the 
question,  upon  the  ground  that  it  is  not  justified  by  the  plead- 
ings in  this  case,  and  would  be  immaterial  and  irrelevant  if 
foundation  had  been  laid,  which  objection  was  sustained  by 
the  court,  to  which  ruling  of  the  court  in  sustaining  said 
objeotion  the  relator  then  and  there  duly  excepted  at  the  time.] 
Witness  continuing:  Q.  Who  at  that  meeting,  if  anybody, 
proposed  that  Judge  Benton  be  nominated  for  this  office?  A. 
I  think  the  whole  of  them  present  spoke  of  it.  Q.  Was  it  at 
that  meeting  determined  to  nominate  him  ?  A.  I  can't  say 
whether  it  was  at  that  meeting  fully  determined.  Q.  Do  you 
mean  to  say  that  at  that  meeting  the  subject  was  discussed,  and 
favorably  discussed?  A.  It  was  always  favorably  discussed. 
Q.  Let  us  have  a  definite  answer,  if  you  can  give  it,  to  the 
question  whether  at  that  time  and  meeting  held  in  Dan 
McEIay's  office — whether  or  not  it  was  definitely  decided  to 
put  Judge  Benton  in  nomination.  A.  I  can't  answer  that 
question.     Q.  Will  you  please  refer  to  any  other  meeting  at 
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which  the  propriety  or  advisability  of  nominating  Judge  Ben- 
ton was  under  consideration?  A.  I  can't  name  any  indi- 
vidual meeting.  Q.  I  take  it  that  you  are  unable  to  point 
out  any  particular  meeting  at  which  it  was  determined  to 
nominate  Judge  Benton?  A.  Yes^  sin  Q.  That  you  had 
in  that  and  in  various  conferences  over  the  matter  favorable 
discussion — that  is  about  the  substance  of  it.  A.  Yes^  sir. 
Q.  Andy  on  the  day  that  this  certificate  was  executedi  you 
were  requested  by  Dan  McKay  to  come  over  to  the  courthouse^ 
and  did  so,  and  affixed  your  signature  to  the  certificate?  A. 
Yes,  sir.  I  came  to  the  courthouse.  This  is  about  all  that  I 
know  about  the  nomination  of  Judge  Benton.  After  his 
appointment.  Holmes  acted  with  the  committee  as  a  member 
of  the  executive  committee.  I  was  present  at  several  meetings 
where  Mr.  Holmes  was." 

The  only  other  witness  called  by  the  relator  was  Judge 
Benton,  the  respondent,  whose  evidence  is  not  material  to  the 
views  expressed  in  the  opinion  below.  Upon  the  close  of  the 
testimony  for  the  relator,  the  court  granted  a  motion  for  non- 
suit, and  entered  judgment  for  respondent,  and  held  that  he 
was  entitled  to  the  office  of  judge.  The  relator  appeals  from 
that  judgment. 

Banaom  Cooper,  and  Arthur  J.  Shores^  for  Appellant 

I.  Every  question  arising  in  the  case  at  bar,  with  one  ex- 
ception, was  determined  by  the  supreme  court  of  Montana  in 
Pi-ice  V.  Lushf  10  Mont.  61,  in  favor  of  appellant.  The  one 
question  remaining  is  embodied  in  the  following  proposition: 

The  committee  of  a  party  convention  has  no  authority  to 
nominate  a  candidate  for  public  office  unless  the  convention 
made  an  original  nomination  for  that  office,  and  a  vacancy  is 
occasioned  by  the  death  or  declination  of  the  nominee,  or  by 
the  insufficiency  of  the  certificate  of  the  original  nomination. 
No  committee  may  be  empowered  to  fill  a  vacancy  left  by  a 
party  convention. 

That  this  is  the  law  is  clear,  and  is  demonstrated  to  a  cer- 
tainty by  sections  3,  4,  6, 11, 12,  and  13,  of  the  Act  concerning 
Ballots  and  Voting,  approved  March  13,  1889.  Section  2 
provides  the  only  methods  by  which  nominations  can  be  made. 
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These  methods  are  three  in  number:  1.  Bj  a  convention  of 
delegates  representing  a  political  party;  2.  By  a  primary 
meeting  duly  organized  representing  a  political  party  or  prin* 
ciple;  3.  By  electors  to  a  certain  number.  Section  3  points 
out  the  method  of  certifying  nominations  made  by  a  conven- 
tion or  primary  meeting.  Section  4  names  the  officer  with 
whom  the  nomination  shall  be  filed.  Section  6  provides  a 
means  whereby  nominations  shall  be  made  other  than  by  a 
convention  or  primary  meeting.  When  this  method  is  pur- 
sued the  certificate  shall  contain  the  same  information  as  is 
required  to  be  given  in  section  3^  and  shall  be  signed  by  not 
less  than  ten  electors  residing  in  the  district,  and  when  filed 
shall  have  the  same  effect  as  a  nomination  by  a  convention  or 
primary  meeting.  This  may  properly  be  called  the  indepen- 
dent method.  The  candidate  thus  nominated  is  entitled  to  a 
place  upon  the  official  ballot  as  a  candidate,  but  without  any 
name  or  description  appended.  Section  11  prescribes  how 
any  one  nominated  in  any  of  the  three  ways  may  decline  the 
nomination.  Section  12  is  that  upon  which  defendant  relies 
for  his  nomination.  In  words  whose  meaning  is  susceptible 
of  but  one  construction,  it  is  therein  provided :  In  case  the  per- 
son nominated,  as  in  one  of  the  three  methods  pointed  out  in 
sections  2,  3,  4,  and  6,  dies  before  the  printing  of  the  tickets, 
or  declines  the  nomination  as  provided  for  in  section  11,  or  in 
case  ^the  certificate  of  nomination  be  or  become  insufficient  or 
inoperative,  the  vacancy  thus  occasioned,  to  wit,  by  declina- 
tion or  death,  or  the  insufficiency  of  the  certificate,  may  be 
filled  in  the  manner  required  for  the  original  nomination;  that 
IS  to  say,  in  one  of  the  three  ways  specified.  If  the  original 
nomination  was  made  by  a  party  convention  which  had  dele- 
gated to  a  committee  the  power  to  fill  vacancies,  the  committee 
acting  for  and  representing  the  convention  may,  in  power  of 
the  convention,  upon  the  declination  or  death  of  the  original 
nominee,  or  upon  the  certificate  of  his  nomination  being  or  be- 
coming inoperative,  fill  the  vacancy;  the  convention,  acting 
through  its  special  agent  of  limited  and  defined  authority,  may 
in  such  case  make  a  substitute  nomination,  but  only  upon  the 
occurring  of  the  vacancy  is  the  committee  permitted  to  act. 
The  certificate  of  the  committee,  in  addition  to  other  matters, 
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must  set  forth  the  n^me  of  the  person  for  whom  the  Dew  nom- 
inee is  to  be  substitated,  and  the  cause  of  the  vacancy.  No 
nomination  was  made  hj  the  People's  partj  convention.  There 
was  neither  death  nor  decIinatioD|  nor  did  anj  original  certifi- 
cate become  insufficient  or  inoperative^  for  the  excellent  rea- 
son that  none  was  in  existence.  The  paper  claimed  to  be  a 
certificate  of  nomination  could  not  comply  with  the  law;  it  did 
not  state  the  cause  of  the  vaoancj,  because  no  vacancy  had  oc- 
curred; it  did  not  set  forth  the  name  of  the  original  nominee 
for  whom  defendant  was  to  be  substituted,  because  no  person 
had  been  nominated.  While  the  statute  is  self-interpreting^ 
authority  is  not  wanting  upon  the  question.  No  court  has 
held  to  the  contrary  of  the  opinion  given  in  Lucas  v.  Ringsend 
(8.  D.,  Oct.  28, 1892),  53  N.  W.  Rep.  426.  (See,  also,  Ptiee 
V.  Lush,  10  Moiit  61.) 

II.  Defendant  was  not  de  fado  nominated  by  the  com- 
mittee. The  record  shows  that  he  was  not.  It  is  in  evidence 
that  the  certificate  of  nomination  was  executed  in  the  presence 
of  defendant  and  one  Holmes  by  McKay  and  Wales.  Neither 
Wales  nor  Holmes  was  a  member  of  the  county  committee. 
The  executive  committee  was  su[)po6ed  to  consist  of  six  mem- 
bers, including  Holmes.  This  committee,  it  seems,  was  ap- 
pointed by  some  person  or  persons  unknown.  It  was  not  the 
county  committee  which  alone  had  authority  to  add  to  tlie 
county  central  committee  from  other  precincts  only.  Holmes 
lived  in  Great  Falls  precinct.  So  it  appeared  in  evidence  that, 
by  taking  either  horn,  defendant  suffered  impalement.  If 
contending  that  the  nomination  was  made  by  the  county  com- 
mittee,  it  affirmatively  appears  that  such  could  not  be  the  case 
for  three  reasons:  1,  One  member  only — ^to  wit,  McKay-* 
took  any  part  in  such  pretended  nomination.  Neither  Wales 
nor  Holmes  was  a  member,  nor  could  either  be  added  to  it;  2. 
The  county  committee  did  not  even  pretend  or  attempt  to 
make  the  nomination,  nor  do  the  pleadings  aver  such  proceed- 
ing, but  the  contrary ;  3.  At  no  time  did  that  committee  meet 
to  consider  the  nomination.  If  contending  that  the  executive 
committee  made  the  nomination,  as  he  must  under  his  answer 
and  the  certificate,  he  is  confronted  with  three  reasons  which 
effectually  silence  that  pretense:  1.  A  subcommittee  appointed 
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by  the  county  committee  was  without  right  to  nominate ;  2. 
Conceding  the  power  of  this  subcommittee  to  nominate,  and 
conceding  that  Holmes  was  a  member  of  it,  yet  a  majority  did 
not  concur  in  the  nomination  of  defendant;  3.  It  b  clear  the 
convention  did  not  em{)ower  the  executive  committee  to  fill 
vacancies.  It  would  seem  to  have  used  the  words,  **  county  or 
executive  committee/^  as  meaning  the  same  body,  using  the 
words  interchangeably. 

III.  Neither  plaintiff  nor  relator  is  estopped  from  showing 
that  the  so-called  nomination  of  the  defendant  by  the  executive 
committee  of  the  People's  party  is  void,  nor  has  either  waived 
any  right  in  the  premises.  This  question  arose  and  was  neces* 
sarily  determined  in  Pricey.  Liish,  10  Mont.  61.  If  the  rul- 
ing announced  in  that  case  was  not  satisfactory  to  the  legisla* 
ture,  it  would  have  been  abrogated  by  statute.  {IHsttid  of 
Columbia  v.  IFoorfiwi^  136  U.  S.  450;  Sullivan  v.  City  of 
Helena,  10  Mont.  145.)  In  this  state  there  seems  to  be  little, 
if  any,  doubt  of  the  right  of  the  candidate  to  go  on  the  ballot 
as  often  as  he  receives  party  nominations.  (Fisher  v.  Dudley,  74 
Md.  242;  State  v.  Stein,  35  Neb.  848.)  The  sole  effect  of  sec- 
tion 19  of  our  ballot  law  is  to  permit  the  correction  of  errors 
occurring  in  the  publication  of  the  names  or  descriptions  of  the 
candidates  nominated  for  office,  or  in  the  printing  of  ballots, 
which  corrections  must  be  made  by  the  certificates — that  is  to 
ksay,  the  published  lists  and  ballots  must  be  made  to  conform 
to  the  certificates.  {Bowers  v.  Smitli,  111  Mo.  45,  33  Am.  St. 
Bep.  491.)  Defendant  contends  that  the  power  conferred  by 
tlie  section  is  judicial.  We  say  tliat  whatever  power  is  given 
is  ministerial  only.  If  the  power  attempted  to  be  conferred  is 
judicial,  the  section  to  that  extent  is  in  conflict  with  the  organio 
act  limiting  the  jurisdiction  of  the  probate  court  to  certain 
matters,  and  is  void.  {Ferris  v.  Bigley,  20  Wall.  375.)  If 
the  functions  to  be  exercised  be  ministerial  merely,  the  act  was 
valid  under  the  organic  act,  but  must  have  been  abrogated  by 
the  constitution,  which  defines  the  three  departments  of  gov- 
ernment and  limits  the  powers  of  courts  to  things  judicial.  It 
was  not  the  duty  of  the  relator  or  the  people  to  attack  the  void 
nomination  by  mandamus  or  prohibition  before  election. 

There  was  present  no  element  of  estoppel;  nothing  has  been 
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done  or  omitted  to  be  done  wliicli  the  law  demanded  shonld  not 
be  done  or  omitted ;  no  one  has  been  misled^  not  even  defend- 
ant,  who  had  actual  and  full  knowledge  of  all  the  proceedings 
whereby  his  name  appeared  upon  the  ballot  as  the  candidate  of 
the  People's  party.  The  nonaction  of  relator  could  not  de- 
stroy the  interest  or  right  of  the  public.  In  sections  10,  15, 
and  17  of  the  ballot  law  are  found  provisions  effectually  dis- 
posing of  this  question.  (Johnston  v.  fitofe,  128  Ind.  16;  25 
Am.  St.  Rep.  41 2.)  See,  also,  as  having  a  bearing  upon  the  ques- 
tions before  the  court,  Keller  v.  TotUme  (Miss.,  May  6,  1890), 
7  So.  Rep.  508;  Chateau  v.  Jacobs  88  Mich.  170;  Shields  v. 
JaetJ),  88  Mich.  164;  People  v.  Sluiw,  133  N.  Y.  493;  SiaU 
V.  McElroy,  44  La.  Ann.  796;  32  Am.  St  Eep.  355;  Talcott  v. 
PhUbrick,  59  Conn.  472;  Fidds  v.  OAom,  60  Conn.  544;  In 
re  Vote  Marks,  17  R.  I.  812;  StaU  v.  Black,  54  N.  J.  L.  446; 
West  V.  Ross,  53  Mo.  350;  LedbeUer  v.  Hall,  62  Mo.  422; 
Oumm  v.  Hubbard,  97  Mo.  311;  10  Am.  St.  Rep.  312;  State 
v.  Frazier,  98  Mo.  426;  Stats  v.  Minor,  13  Mont  1;  People  y. 
Board  etc.  129  N.  Y.  395.)  A  court  of  law  ought  not  to  be 
influenced  or  governed  by  any  notions  of  hardship.  Cases 
may  require  legislative  interference,  but  judges  cannot  modify 
the  rules  of  law.  {Bhx>des  v.  Smetlihurst,  4  Mees.  &  W.  63; 
West  V.  Ross,  53  Mo.  350.) 

Ijedie  &  Douming,  and  Berry  &  Tattle,  for  Respondent 
jB.  Piatt  Carpenter,  and  Preston  H  Leslie,  of  Counsel. 

I.  The  objection  of  the  relator  should  have  been  taken  or 
made  before  the  election.  (Ballot  Law  of  1889,  §§  4,  8,  10, 
15,  19;  Botoers  v.  Smith  (Mo.,  Nov.  9,  1891),  17  &  W.  Rep. 
762;  Allen  v.  Glynn,  17  Col.  338;  31  Am.  St  Rep.  304;  Bige- 
low  on  Estoppel,  5th  ed.,  687;  People  v.  Waite,  70  111.  25; 
State  V.  Le  Sueur,  103  Mo.  253;  High  on  Extraordinary  L^al 
Remedies,  §  631,  citing  Regina  v.  Lockhouse,  14  L.  T.  R, 
N.  S.,  359;  Bowers  v.  Smith,  111  Mo.  45;  33  Am.  St  Rep. 
491;  NorthcoU  v.  Pulsford,  32  L.  T.  R.,  N.  S.,  602;  Miller  v. 
Pennoyer  (Or.,  Jan.  2,  1893),  31  Pac  Rep.  831;  Burgess  v. 
Donaldson,  22  Nova  Scotia  Rep.  155;  Regg  v.  Bradford,  6 
Out.  Pr.  Rep.  304.)    The  question  of  estoppel  did  not  enter 
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into  the  case  of  Price  v.  Lwh,  10  Mont.  61,  cited  by  relator. 
In  that  case  only  one  nomination  was  made. 

II.  If  for  every  error  of  a  county  clerk  or  harmless  irregu- 
larity in  election  proceedings,  citizens  having  no  control  over 
either  are  to  lose  their  rights  of  choosing  public  officerSy  the 
reform  ballot  act,  instead  of  being  an  improvement  of  the  ma- 
chinery of  popular  government,  will  justly  be  denounced  as  '^a 
snare  to  entrap  the  unsuspecting  voter/'  (Gumm  v.  Huibard, 
97  Mo.  311;  10  Am.  St.  Rep.  312.)  When  any  particular 
construction  which  is  given  to  an  act  leads  to  gross  injustice  or 
absurdity,  it  may  generally  be  said  that  there  is  fault  in  the 
construction,  and  that  such  an  end  was  never  intended  or  sus- 
pected by  the  framers  of  the  act.  {People  v.  Board  etc.,  129 
N.  Y.  396.)  While  it  is  well  enough  to  insist  up^n  a  proper 
and  strict  performance  of  duty  by  officers  conducting  elections, 
we  are  not  of  the  number  of  those  who  imagine  that  such  per- 
formance will  be  promoted  by  disfranchising  the  whole  body 
of  electors  in  any  locality,  when  errors  such  as  are  here  charged 
occur.  The  legislature  has  not  plainly  declared  such  a  pur- 
pose, and  we  think  it  should  never  be  imported  into  a  statute 
by  construction.  (Bowers  v.  Smith,  111  Mo.  45;  33  Am.  St. 
Bep.  491.)  It  is  the  duty  of  the  courts  to  give  to  the  statute 
a  construction  most  favorable  to  its  life  and  purpose,  and  not 
to  give  a  forced  construction,  which  would,  under  the  statute, 
be  unreasonable  and  unconstitutional.  (McCreary  on  Elec- 
tions, 3d  ed.,  190-92;  Cooley  on  Constitutional  Limitations, 
778;  Sutherland  on  Statutory  Construction,  §§  322,  323,  331, 
332,  447,  452-64.) 

All  statutes  tending  to  limit  the  citizen  in  his  exercise  of 
this  right  '^of  suffrage"  should  be  liberally  construed  in  his 
favor.  {Oioens  v.  State,  64  Tex.  609.)  It  is  proper  and  oflen 
necessary  to  consider  tlTe  effects  and  consequences  of  a  proposed 
interpretation  of  a  law  to  ascertain  what  is  probably  its  true 
intent.     {State  v.  Hope,  100  Mo.  347.) 

If  the  nomination  of  Judge  Benton  had  been  carried  out 
with  all  the  technical  nicety  desired  by  the  relator,  the  result 
of  the  election  would  have  been  the  same.  Irregularities  which 
do  not  affect  the  final  result,  or,  in  otlier  words,  do  not  produce 
a  different  result  from  that  which  would  have  otherwise  hap- 
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penedy  are  not  vicious.  (Brigbtlj  on  Elections,  357;  Whipley 
V.  McKune,  12  CaK  353;  FarringUm  v.  3Ume»-,  53  Mich.  27; 
61  Am.  Rep.  88;  People  v.  C6ok,  14  Barb.  290;  Todd  v.  Stew- 
ard, 14  Col.  296;  Soper  v.  Sibley  Cb.,  46  Minn.  274;  Lehlbach 
V.  Haynea,  64  N.  J.  L.  77;  /Stinaon  v.  Sineeney,  17  Nev.  309; 
Odand  v.  Porter,  74  111.  76;  24  Am.  Rep.  273;  PiaU  v.  Peo- 
jpfe,  29  111.  72;  De  Berry  v.  NichoUon,  102  N.  C.  465;  11  Am. 
St.  Rep.  767.) 

Innocent  irregularities  of  election  officers  wbiob  are  free  of 
fraud,  and  wbich  have  not  prevented  a  full  and  free  or  fair 
expression  of  the  popular  choice,  will  not  vitiate  the  result  of 
an  election,  unless  the  legislature  has  expressly  so  declared. 
{Bowers  v.  Smiilij  17  S.  W.  Rep.  761;  Gumm  v.  Hubbard,  97 
Mo.  311;  ifi  Am.  St.  Rep.  312;  Dams  v.  State,  75  Tex.  420; 
6  Am.  &  Eng.  Encj.  of  Law,  325;  Fowler  v.  Stale,  68  Tex. 
30;  People  v.  Schemmerkom,  19  Barb.  540.) 

It  is  oulj  those  provisions  of  the  statute  relating  to  the  time 
and  place  of  holding  elections,  the  qualification  of  voters  and 
Bttch  others  as  are  expressly  made  essential  prerequisites  to  the 
validity  of  an  election,  that  are  held  to  be  mandatory;  all  others 
are  directory  merely,  and  a  failure  to  observe  them,  caused  by 
honest  ignorance  and  mistake,  and  not  resulting  in  manifest 
fraud,  does  not  afford  ground  for  rejecting  the  entire  vote  of  a 
precinct.  But,  on  the  other  hand,  it  is  equally  well  settled 
that  neglect  of  directory  provisions  of  a  statute  designed  to 
prevent  fraudulent  voting,  followed  by  actual  fraud  of  a  char- 
acter sufficient  in  extent  to  throw  doubt  on  the  result  of  the 
election,  is  ground  for  rejecting  the  vote  of  a  precinct  if  there 
IS  no  means  of  purging  the  poll.  {Rttssell  v.  MeDawdl,  83 
Cal.  77;  Stinsm  v.  Sweeney,  17  Nev.  309;  Omteded  Election  of 
E.  R.  Whedoek,  82  Pa.  St.  299.)  The  principle  is  universal 
that  honest  mistakes  or  omissions  on  the  part  of  election  offi« 
cers,  or  irregularities  in  directory  matters,  even  though  gross, 
if  not  fraudulent,  and  there  is  no  pretense  of  fraud  in  the  case, 
will  not  avoid  the  election  unless  they  affect  the  result.  (Stale 
V.  Saxon,  30  Fla.  668;  32  Am.  St.  Rep.  46;  MeKinney  v. 
(yCkmnor,  26  Tex.  5;  Jones  v.  Caldwell,  21  Kan.  186;  DobynM 
V.  Wead(m,  60  Ind.  298;  Lee  v.  Stale,  49  Ala.  43;   Weaoer  v. 
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Oiven,  1  Brewst  140;  Farrinffion  v.  Turner,  53  Mich.  72;  51 
Am.  Bep.  88,  aud  cases  cited.) 

When  the  election  is  fair  aud  honest,  courts  will  not  dis- 
franchise the  voters  unless  compelled  to  do  so  by  the  peremp- 
tory requirements  of  the  law.  {Daly  v.  Pdroff,  10  Phila.  389; 
Wells  V.  Taylor,  5  Mont.  208;  Byrum  v.  Peterson,  35  Neb.  237; 
8UUe  V.  Van  Camp  (Neb.,  Jan.  17, 1893),  54  N.  W.  Rep.  116; 
lAnddrom  v.  Board  eto.,  94  Mich.  467.)  As  to  the  irregularities 
of  election  officers,  see  Wells  v.  Taylor,  5  Mont  208;  Wildman  v. 
Anderson,  17  Kan.  347;  Bowers  v.  Smith,  111  Mo.  45;  33  Am. 
St.  Bep.  491;  16  Lawyer's  Bep.  Ann.  754,  note;  Preston  v. 
CuJberUon,  58  Cal.  198;  People  v.  Bates,  11  Mich.  362;  83 
Am.  Dec.  745;  Byrum  v.  Peterson,  35  Neb.  237;  Allen  v. 
Glynn,  17  Col.  338;  31  Am.  St.  Bep.  304;  Weil  v.  Callumn, 
26  Fed.  865.  When  the  same  party  is  on  a  ballot  twice,  it 
should  be  counted  as  a  vote.  (People  y.  Holden,  28  Cal.  137; 
Brightly  on  Elections,  267;  Belirensmeyer  v.  Kreifz,  135  111. 
691.) 

III.  It  is  contended  that  the  committee  of  a  party  conven- 
tion has  no  authority  to  nominate  a  candidate  for  public  office, 
unless  the  convention  made  an  original  nomination  for  the 
office,  and  a  vacancy  is  occasioned  by  death  or  declination  of 
the  nominee,  or  by  the  insufficiency  of  the  certificate  of  the 
original  nomination.  The  statute  has  failed  to  provide  for 
just  such  an  emergency  as  this,  and  we  are  inclined  to  think 
the  legislature  never  intended  to  undertake  to  regulate  the 
proceedings  of  nominating  conventions  in  detail.  They  are 
left  free  to  proceed  in  their  own  way.  And  we  think  they 
would  have  the  power  to  meet  in  convention  as  was  done  in 
this  case,  nominate  a  part  of  its  ticket,  appoint  a  committee  and 
authorize  that  committee  by  resolution  to  supply  places  left 
vacant  by  the  convention,  and  we  believe  the  committee,  in 
obedience  to  this  authority  thus  conferred  by  the  convention, 
can  supply  such  omissions,  and  when  so  done  it  is  the  original 
act  of  the  convention  putting  the  machinery  in  motion  to  carry 
out  its  will. 

IV.  Section  23  of  article  5  of  the  constitution  provides: 
"No  bill  except  general  appropriation  bills  and  bills  for  the 
codification  and  general  revision  of  the  laws  shall  be  passed, 
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coDtainiDg  more  than  one  subject^  which  shall  be  clearly  ex- 
pressed ID  its  title,  but  if  any  subject  shall  be  embraced  in  any 
act  which  shall  not  be  expressed  in  the  title,  such  act  shall  be 
void  only  as  to  so  much  thereof  as  shall  not  be  expressed." 

Turning  to  the  act  of  1889  in  question,  we  find  it  entitled, 
'^  An  Act  to  Provide  for  Printing  and  Distributing  Ballots  at 
the  Public  Expense  and  to  Regulate  Voting  at  Territorial  and 
Other  Elections.'^  So  much  of  the  law  in  qjuestion  as  relates 
to  nominating  conventions  not  having  been  ex{)ressed  in  the 
title  of  the  act  in  question  is  void,  otherwise  plain  language 
does  not  mean  what  it  says*  {State  v.  Cantmey,  34  Minn.  1; 
Astor  V.  Arcade  Ry,  Co.,  113  N.  Y.  93;  Montgomery  v.  State^ 
88  Ala.  141.) 

De  Witt,  J. — As  appears  by  the  statement  of  the  case 
above,  the  material  point  of  the  relator's  contention  was  that 
respondent  was  not  nominated  by  the  People's  party,  and  if 
not  so  nominated,  the  People's  party  votes  cast  for  him  were 
illegal  votes,  and  he  had  not  enough  legal  votes  to  elect  him. 

Upon  a  nonsuit,  that  which  the  evidence  tends  to  prove  will 
be  considered  as  proved.  {Creek  v.  McManua^  ante,  p.  152, 
and  cases  cited.)  Did  the  evidence,  on  the  trial  tend  to  prove 
that  respondent  was  not  nominated  by  the  People's  party? 
The  name  of  Charles  H.  Benton  as  candidate  of  the  People's 
party  appeared  upon  the  official  ballot  (Ballot  Laws,  §  17, 
p.  139, 16th  Sess.,  1889.)  That  name  so  appeared  because  a 
certificate  of  nomination  had  been  filed  with  tlie  county  derk, 
and  recorded.  (/Supra,  §  4.)  That  certificate  was  signed  by 
the  chairman  and  secretary  of  the  executive  committee  of  the 
People's  party.  It  is  held  that  a  certificate  of  election  is  pritna 
fade  evidence  of  the  election  of  the  person  to  whom  the  cer- 
tificate is  issued.  {State  v.  Kenney,  9  Mont.  223.)  By  anal- 
ogy we  are  of  opinion  that  it  should  be  held  that  a  certificate 
of  nomination,  regular  upon  its  face  and  filed  with  the  proper 
officer,  is  prima  facie  evidence  of  the  nomination  of  the  person 
so  certified.  Therefore  when  it  appeared,  as  it  did,  that  such 
certificate  of  Benton's  nomination  by  the  People's  party  was 
execnted  and  filed  with  the  county  clerk  and  recorder;  that  his 
name  was  thereupon  placed  upon  the  official  ballot  as  candi- 
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date  of  the  People's  party;  that  he  was  voted  for  as  such;  that 
those  votes  so  given  him  gave  him  a  majority  of  all  the  votes 
cast;  that  he  was  declared  elected  by  the  canvassiug  board; 
that  he  was  commissioned  by  the  proper  authority  of  the  state; 
that  he  qualified  as  judge  and*  is  acting  as  such,  then  I  am  of 
opinion  that  the  relator  entered  upon  this  contest  facing  the 
prima  facie  evidence  that  respondent  was  nominated  by  the 
People's  party.  If  respondent  was  nominated  by  the  People's 
party,  then  there  is  an  end  of  relator's  case.  Did  relator's 
evidence  overcome  this  prima  facie  situation;  that  is,  did  his 
evidence  tend  to  show  that  Benton  was  not  nominated  by  the 
People's  party?  The  case  went  no  further  than  relator's  evi- 
dence. Benton  was  not  yet  before  the  court,  on  the  trial,  uu« 
dertaking  to  combat  testimony  that  he  was  not  nominated.  He 
was  waiting  for  the  relator  to  introduce  evidence  tending  to 
show  that  alleged  fact. 

We  will  now  look  at  the  evidence  to  ascertain  whether  it 
tends  to  show  that  Benton  was  not  nominated  by  the  People's 
party.  The  district  court  held,  that  it  did  not,  and  hence  the 
nonsuit.  The  only  witness  whom  relator  called  to  establish 
this  point  in  the  case  was  the  acting  secretary  of  tlie  People's 
party  executive  committee,  namely,  George  L.  Wales.  His 
testimony  on  this  point  is  set  out  in  the  statement  of  the  case 
above,  in  full,  as  it  appears  in  the  record.  It  seems  that  this 
committee,  as  created  by  the  convention,  consisted  of  seven 
original  members,  Campbell,  McKay,  Dickinson,  and  Porter  of 
Great  Falls,  and  Marion,  McLaughlin,  and  Gillen  of  Sand- 
coulee.  The  committee  was  empowered  to  add  to  their  num- 
ber persons  from  other  precincts.  Holmes  and  Wales,  each 
from  Great  Falls,  and  not  from  other  precincts,  became  mem- 
bers of  the  committee,  or  acted  as  such,  by  some  method  not 
appearing.  But  if  they  were  added  to  the  committee  without 
direct  authority  from  the  convention,  I  cannot  understand  that 
such  action  would  destroy  the  life  of  the  committee,  or  nullify 
the  authority  given  it  by  the  convention.  Moreover,  it  does 
not  appear  that  it  was  required  that  the  secretary  of  the  com- 
mittee should  be  a  member  thereof.  I  cannot  understand  how, 
if  the  duly  constituted  members  of  the  committee  should  act  as 
authorized  by  the  convention,  their  acts  would  be  void  by  rea- 
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original  nomination  for  district  judge  had  been  made  by  the 
conveutiony  and  that  such  a  committee  can  fill  a  vacancy  only 
when  Buch  vacancy  occurs  from  one  of  the  causes  mentioned 
in  section  12 — a  vacancy  by  reason  of  there  being  no  original 
coiivention  nomination  not  being  a  vacancy  contemplated  by 
section  12^  to  be  filled  by  a  committee.  The  contention  over 
this  point  has  been  very  earnest,  and  very  ably  conducted,  but 
I  do  not  consider  that  the  People's  party  nomination  of  Ben- 
ton need  be  here  tested  by  the  provisions  of  section  12;  that 
is,  this  nomination  was  not  a  substituted  nomination,  under 
section  12,  but  was  rather  an  original  one,  made  by  the  con- 
vention of  the  People's  party.  Whatever  may  be  said  in  terms, 
in  the  pleadings  or  the  evidence,  to  the  effect  that  the  convention 
did  not  nominate  Benton,  is  not  of  importance.  We  may  take 
all  the  facts  before  us^  either  admitted  by  pleadings  or  proved, 
and  determine  whether  those  facts  may  be  properly  construed 
as  a  nomination  by  the  convention;  that  is,  whether  the  act  of 
the  committee  was,  in  effect  and  substance,  the  act  of  the  con- 
vention. I  am  of  opinion  that  such  is  the  case.  Suppose  a 
political  convention  met,  and  there  was  before  it  the  nomina- 
tion of  candidate  for  district  judge.  The  convention  appoints 
a  committee  to  make  the  nomination.  That  committee  retires. 
It  returns  to  the  convention,  and  reports  that  it  decides  to 
nominate  Charles  H.  Benton.  The  convention  receives  the 
report,  and  adopts  and  ratifies  it.  Such  nomination  would 
certainly  be  the  act  of  the  convention,  and  the  nomination 
would  be  the  nomination  of  the  convention.  Such  suppositi- 
tious case  differs  from  the  facts  in  the  case  before  us  in  only 
one  particular:  Instead  of  the  convention  ratifying  the  act  of 
the  committee  after  it  was  done,  as  above  illustrated,  it,  in  the 
actual  case  before  us,  ratified  the  act  of  the  committee  in  ad- 
vance, and  did  so  expressly. 

It  gives  the  committee  power  *^to  fill  all  vacancies  that  now 
exist  or  that  may  hereafter  occur.''  The  vacancy  in  the 
position  of  candidate  for  district  judge  did  ^*  now  exist"  at  the 
time  of  passing  the  resolution  empowering  the  committee  to 
make  such  nomination;  for  the  convention  had  not  named, 
and  did  not  name,  a  person  for  district  judge,  except  as  it 
delegated  power  to  name  one  to  the  committee.    The  conven- 
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tion  represented  the  voters  of  the  People's  party.  The  con- 
vention had  authority  from  the  political  organization  known  as 
the  "People's  party'*  to  nominate  a  candidate  for  district 
judge.  Instead  of  making  that  nomination  in  convention 
assembled,  it  made  it  through  its  delegated  agent — the  com- 
mittee. What  it  was  authorized  to  do  it  did  in  one  way  rather 
than  another.  I  am  of  opinion  that  the  Montana  ballot  law 
does  not  attempt  to  prescribe  rules  of  order  and  procedure  for 
political  conventions.  If  it  did^  it  would  be  a  decidedly  large 
undertaking.  It  is  a  matter  of  common  knowledge  that  politi- 
cal conventions  frequently  operate  just  as  this  convention  did; 
when  it  may  seem  not  expedient  at  the  session  of  the  conven- 
tion to  make  one  or  more  nominations  in  the  list  of  offices  to 
be  filled.  The  convention  therefore  leaves  that  duty  to  a  com- 
mittee selected  by  the  convention,  the  committee  having  the 
trust  and  confidence  of  the  convention,  and  the  convention 
having  the  trust  and  confidence  of  the  members  of  the  party 
who  elected  it.  I  am  not  ready  to  conclude  that  the  Montana 
ballot  law  intended  to  forbid  conventions  from  operating  in 
this  manner  by  a  selected  committee. 

Nor  can  it  be  conl ended  that  a  political  convention  is  inhib- 
ited by  any  organic  law  from  delegating  power  to  a  committee. 
Why  can  it  not  do  so?  No  answer  to  that  inquiry  presents 
itself  to  me.  Such  a  convention  is  not,  like  a  legislature,  con- 
trolled by  a  constitution.  It  is  not,  like  a  municipal  corpora- 
tion, controlled  by  a  charter.  It  is  not,  like  a  business 
corporation,  created  and  governed  by  the  law  incorporating  it. 
It  is  not  a  body  bound  by  any  organic  law,  like  legislature, 
municipality,  or  business  corporation.  Therefore,  rules  as  to 
the  delegation  of  power,  in  my  opinion,  have  no  application  to 
a  political  convention.  I  am  not  able  to  see  any  argument  or 
reason  why  such  a  convention  may  not,  if  it  pleases,  do 
through  a  committee  what  it  has  power  to  do  by  itself.  "  Qui 
facUper  alium,facit  per  «e."  I  am  therefore  of  opinion  that 
the  nomination  of  Benton  by  the  executive  or  county  commit- 
tee created  by  the  People's  party  convention,  and  by  that  con- 
vention delegated  the  power  to  make  the  nomination,  was,  in 
substance  and  efiect,  a  nomination  by  the  convention.  I  there- 
fore arrive  at  this  result:  The  People's  party  convention  nomi- 
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iiated  Charles  H.  Beuton,  the  respondent.  His  nominaUon 
ifvas  certified  to  tlie  county  clerk  and  recorder.  His  name  was 
properly  placed  on  the  official  ballot.  The  voles  cast  for  him 
as  Republican  and  as  People's  party,  together,  gave  him  a 
majority  of  all  the  votes  cast.  He  was  therefore  elected  judge 
of  the  eighth  judicial  district,  and  the  judgment  of  the  district 
court  should  be  affirmed. 

This  case  is  full  of  interesting  and  perhaps  difficult  propo- 
sitions in  reference  to  the  construction  of  the  ballot  law  of  this 
state.  The  view  taken  above  renders  unnecessary  the  discus- 
sion of  those  points.  The  decision  in  this  case  is  placed  solely 
upon  the  ground  discussed  hereinbefore,  and  all  other  ques- 
tions are  reserved. 

Affirmed. 

Pembebton,  C.  J.,  concurs. 

Habwood,  J.  {dissenting).  My  judgment  is  persuaded  by 
careful  consideration  of  this  case  that  the  decision  just  an- 
nounced therein  by  a  majority  of  this  court  is  contrary  to  that 
demanded  by  the  law  and  the  evidence. 

The  law  receiving  construction  and  application  as  to  its 
bearing  in  the  regulation  of  conduct,  is  that  recently  adopted 
legislation  concerning  the  manner  of  conducting  general  elec- 
tions of  public  officers  by  the  people  of  this  state.  This  law, 
like  many  other  legislative  measures,  comprises  several  promi- 
nent features,  dependent  upon  one  another  in  effectuating  the 
purpose  aimed  at,  and  without  the  aid  of  either  of  which  pro- 
visions the  entire  scheme  would  be  weakened  at  least;  or  might 
fail  altogether  in  the  accomplishment  of  the  purpose  manifestly 
intended  by  its  enactment.  Thus,  the  legislature,  to  accom- 
plish the  purpose  intended  in  the  enactment  of  the  statute 
under  consideration,  made  provisions: 

1.  For  the  registration  of  legally  qualified  voters,  whereby 
the  disqualified  who  wrongfully  seek  to  interfere  in  elections, 
and  overcome  the  will  of  the  bona  fide  citizens,  are  excluded. 

2.  Plain,  reasonable,  and  just  provisions  for  certifying  to  a 
public  officer,  nominations  made  by  political  parties,  or  by  the 
requisite  number  of  individuals  concurring  together;  and  the 
printing  and  delivery  of  an  official  ballot  to  each  elector  at 
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the  pollsy  truly  settiug  forth  the  nominatious  thus  made^ 
whereby  (if  such  provisions  are  enforced)  the  elector  is  assured 
that  the  ballot  thus  placed  in  his  hands  truly  expresses  uomi- 
nations,  made,  in  fact,  as  represented  tiierein;  and  thereby  ex- 
dudes  false  ballots  devised  to  deceive,  or  detect  the  manner 
in  which  the  elector  exercises  his  suffrage. 

3.  Provisions  which  secure  to  the  elector  at  the  polls  an  op- 
portunity for  the  free  and  independent  expression  of  his  will, 
by  excluding  from  him  the  interference  of  agencies  intended  to 
coerce,  unduly  influence,  deceive,  or  intimidate  him  in  the  ex- 
ercise of  his  elective  franchise. 

The  provisions  of  the  statute  plainly  indicate  that  those  ob- 
jects, together  with  provisions  to  insure  the  honest  counting 
and  canvassing  of  the  votes  after  the  same  have  been  cast,  were 
mapped  gut  in  the  legislative  mind  as  necessary  and  concom- 
itant features  of  the  scheme  of  reform  intended  to  be  worked 
out  by  the  legislative  enactment;  and  the  provisions  of  the 
statute  are  directed  plainly  to  the  accomplishment  of  those  re- 
sults. It  is  also  apparent  that  to  weaken  or  destroy  the  force 
or  effect  of  either  of  those  prominent  features  of  the  statute,  by 
fiiiling  to  give  force  and  effect  to  the  provisions  enacted  to  ao> 
eomplish  such  results,  would  derange  and  weaken,  if  not  ren- 
der abortive,  the  entire  purpose  of  the  law.  While,  on  the 
other  hand,  a  firm  enforcement  of  its  plain,  reasonable,  and 
just  provisions,  in  no  manner  abridges,  but  insures  the  greatest 
freedom,  safety,  and  certainty  in  the  exercise  and  ascertainment 
of  the  will  of  the  people,  expressed  through  the  ballot;  because 
the  law  merely  insists  on  truth  and  fidelity  in  respect  to  those 
conditions  represented  to  the  voter  by  the  ballot,  and  demands 
the  exclusion  of  agencies  calculated  to  hinder,  coerce,  deceive, 
or  intimidate  the  elector  in  the  free  and  independent  exercise 
of  his  will.  It  is  in  no  manner  a  bold  proposition  to  affirm 
that  the  people,  with  unanimity  of  sentiment,  including  all 
political  parties,  earnestly  desire  the  firm  maintenance  of  the 
plain  intendment  of  this  law  by  a  just  and  reasonable  enforce- 
ment of  its  provisions.  For  it  was  a  measure  of  reform,  de- 
manded with  emphasis,  by  a  common  sentiment  and  purpose 
on  the  part  of  the  people  to  protect  those  precincts  where  the 
noblest  and  most  sacred  function  of  citizenship  is  exercised^ 
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from  the  influence  of  corruption,  coercion,  deception,  and  frand 
hitherto  attending  elections — a  sentiment  also  shared  by  the 
people  of  many  sister  states,  as  manifested  by  recent  legislative 
enactments.  And  the  statute  was  received  with  general  and 
unmistakable  manifestations  of  approval  by  the  people,  as 
shown  in  the  express  sanction  of  provisions  of  that  character, 
by  a  clause  inserted  in  tlie  constitution  adopted  by  the  people 
soon  afler  the  statute  was  enacted  (Const,  art.  IX.);  and  by 
the  further  fact  that  several  I^islative  sessions  have  convened 
since  the  adoption  of  this  measure  of  reform,  and  one  sinoe  the 
delivery  of  an  opinion  of  this  court  in  an  important  case,  firmly 
maintaining  a  reasonable  construction  and  enforcement  of  its 
provisions  {Price  v.  Luah^  10  Mont.  61,  a  case  directly  bearing 
upon  the  questions  here  involved),  yet  the  legislature  has  not 
interfered  to  remove  or  change  the  efiect  of  those  statutory 
provisions.  And  by  virtue  of  this  statute  so  upheld,  a  multi- 
tude of  evil  practices  hitherto  exercising  a  powerful  and  dan- 
gerous influence  on  elections  have  disappeared. 

In  the  present  case  the  inquiry  is  whether  the  provisions  of 
this  [statute  were  observed  in  respect  to  placing  the  name  of 
respondent  on  the  official  ballot  as  representing  a  nomination 
made  by  the  People's  party.  His  name  was  inserted  in  the 
official  ballot  once  as  the  nominee  of  the  Republican  party  for 
judge  of  said  judicial  district,  and  there  is  no  contention  as  to 
the  regularity  of  that  nomination.  But  his  name  was  again 
inserted  in  the  official  ballot  as  the  nominee  of  the  People's 
paity,  and  as  to  this  it  is  complained  that  it  was  done  in  dis- 
regard of  the  statute  and  without  any  such  nomination  in  fact 
having  been  made. 

It  appears  to  be  conceded  that  if  respondent's  name  was  in- 
serted in  the  official  ballot  as  such  nominee,  without  the  sanc- 
tion of  a  nomination  by  such  party,  but  in  disregard  of  law 
and  fact,  then  there  is  ground  for  complaint  by  the  people,  as 
instituted  in  this  proceeding,  and  respondent  would  not  be  en- 
titled to  the  fruits  flowing  from  such  a  pretended  nomination 
wrongfully  inserted  in  the  ballot.  Such  must  necessarily  be 
heM,  for  to  hold  the  contrary  would  operate  practically  to  re- 
l>eal  or  ignore  or  refuse  effect  to  several  sections  of  the  statute; 
and  such  was  the  holding  in  Price  v.  Lush,  10  Mont  61|  a 
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case  concurred  in  bat  not  mentioned  by  the  learned  judge  in 
delivering  the  majoritj  opinion  in  the  present  case,  although 
that  case  was  forcibly  pressed  upon  the  attention  of  the  court 
in  the  consideration  of  this.  Nevertheless,  the  very  retention 
and  consideration  of  the  present  case  necessarily  involves  the 
tacit  holding  that  a  good  cause  of  action  is  stated.  And  that 
cause  of  action  lies  wholly  in  the  proposition  set  forth  in  the 
complaint  that  Mr.  Benton's  name  was  inserted  in  the  official 
ballot  as  the  nominee  of  the.  People's  party  without  the  sane- 
tion  of  a  nomination  by  that  party.  If,  in  the  opinion  of  the 
court,  a  good  cause  of  action  was  not  stated,  the  case  should 
have  been  dismissed  for  want  of  a  complaint  well  founded  in 
law  and  fact;  but  the  court  does  not  go  directly  to  such  a  de- 
termination. 

Much  discussion  is  gone  into  in  the  opinion  of  the  court  to 
deny  that  it  was  the  intention  of  the  legislature  in  enacting  the 
law  under  consideration  to  interfere  with  the  action  of  political 
parties  in  making  nominations  or  otherwise.  This  would  seem 
to  be  labor  in  vain,  for  no  one  has  insisted  on  any  such  propo- 
sition in  the  case,  and  such  an  intent  seems  to  be  entirely  for- 
eign to  the  terms,  provisions,  and  object  of  the  law  in  question. 
According  to  unquestioned  history,  it  has,  from  time  immemo- 
rial, been  the  habit  of  citizens  to  organize  in  political  parties, 
including  those  of  kindred  views,  and  through  such  method  as 
the  party  may  adopt,  ascertain  and  declare  its  will  in  the  nom- 
ination of  persons  for  public  office  or  concerning  public  policy 
or  the  conduct  of  public  affairs.  In  this  manner  the  citizen, 
by  immemorial  custom,  undertakes  to  exercise  the  unques- 
tioned right  of  making  his  will  known  and  felt,  respcting 
public  affairs.  And  the  very  genius  of  our  form  of  govern- 
ment emphasizes  that  right,  and  all  its  history  demonstrates 
its  freest  exercise. 

The  legislature,  in  framing  the  statute  regulating  elections, 
in  its  wisdom  took  into  account  those  customary  methods  em- 
ployed by  the  citizen  and,  leaving  those  privileges  untouched, 
merely  provides  that  when  a  political  party  does  take  action 
through  a  primary  meeting  of  its  electors  or  a  convention  of 
its  delegates  in  an  organized  assemblage  (Laws  of  1889,  §  2, 
p.  135),  which  results  in  the  nomination  of  a  person  for  elec- 
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tion  to  a  public  office,  the  same  must  be  certified  in  a  certain 
convenient  manner  prescribed,  to  a  designated  public  officer,  to 
be  made  known  to  the  voter  tlirough  the  official  ballot  as  the 
nomination  of  such  party.  The  party  is  left  by  the  legislature 
entirely  free  to  act  to  the  fullest  extent  that  it  may  in  its  wis- 
dom desire,  through  a  convention  of  its  delegates  or  a  primary 
meeting  of  its  electors.  But  having  left  such  ample  room  for 
party  action,  the  legislature  did  so  provide  that  no  other  in- 
dividuals or  committees  outside  of  the  organized  convention  of 
delegates^  or  primary  assemblage  of  electors  of  the  party,  can 
propose  a  nomination  which  will  be  recognized  and  published 
to  the  voter  in  the  official  ballot,  as  that  of  a  political  party, 
except  only  the  subordinate  and  secondary  action  of  a  commit- 
tee in  filling  a  vacancy  occurring  in  cases  where  the  party  had 
made  an  original  nomination,  which  has  become  vacant  by 
death,  declination,  or  the  ineffective  condition  of  the  original 
certificate  of  nomination.  This  the  statute  so  plainly  prescribes, 
both  in  its  direct  terms  and  also  by  reiteration,  that  no  one  has 
ventured,  in  this  consideration,  to  bring  those  provisions  into 
view,  and  deny  that  such  is  the  effect  thereof.  The  provisions 
upon  this  point  are  found  in  sections  2,  3^  and  12  of  the  act, 
as  follows: 

^'Sec.  2.  Any  convention  or  primary  meeting,  as  herein- 
after defined,  held  for  the  purpose  of  making  nominations  to 
public  office,  and  also  electors  to  the  number  hereinafter  speci- 
fied, may  nominate  candidates  for  public  office  to  be  filled  by 
election  within  the  state.  A  convention  or  primary  meeting, 
within  the  meaning  of  this  act,  is  an  organized  assemblage  cf 
electors  or  delegates  representing  a  political  party  or  principle." 

''Sec.  3.  All  nominations  made  by  such  convention  or 
primary  meeting  shall  be  certified  as  follows:  The  certificate  of 
nomination,  which  shall  be  in  writing,  shall  contain  the  name 
of  each  person  nominated,  his  residence,  his  business,  his  business 
address,  and  the  office  for  which  he  is  named,  and  shall  desig- 
nate in  not  more  than  five  words  the  party  or  principle  which 
such  convention  or  primary  meeting  represents,  and  it  shall  be 
signed  by  the  presiding  officer  and  secretary  of  such  conven- 
tion or  primary  meeting,  who  shall  add  to  their  signatures 
tlieir  respective  places  of  residence,  their  business,  and  business 
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addresses.  Such  certificates  made  out  as  herein  required  shall 
be  delivered  by  the  secretary  or  president  of  such  coDvention 
or  primary  meeting  to  the  secretary  of  the  territory  or  to  the 
county  clerk,  as  hereinafter  required.*' 

"Sec.  12.  Should  any  person  so  nominated  die  before  the 
printing  of  the  tickets,  or  decline  the  nomination  as  in  this  act 
provided^  or  should  any  certificate  of  nomination  be  or  become 
insufficient  or  inoperative  from  any  cause,  the  vacancy  or  va- 
cancies thus  occasioned  may  be  filled  in  the  manner  required 
for  original  nominations.  If  the  original  nomination  was 
made  by  a  party  convention  which  had  delegated  to  a  com« 
mittee  the  power  to  fill  vacancies,  such  committee  may,  upon 
the  occurring  of  such  vacancies,  proceed  to  fill  the  same.  The 
chairman  and  secretary  of  such  committee  shall  thereupon 
make  and  file  with  the  proper  officer  a  certificate  setting  forth 
the  cause  of  the  vacancy,  the  name  of  the  person  nominated, 
the  office  for  which  he  was  nominated,  the  name  of  the  person 
for  whom  the  new  nominee  is  to  be  substituted,  the  fact  that 
the  committee  was  authorized  to  fill  vacancies,  and  such  fur« 
ther  information  as  is  required  to  be  given  in  an  original 
certificate  of  nomination.  The  certificate  so  made  shall  be 
executed  in  the  manner  prescribed  for  the  original  certificate 
of  nomination,  and  shall  have  the  same  force  and  effect  as  an 
original  certificate  of  nomination.  When  such  certificate  shall 
be  filed  with  the  secretary  of  the  territory  he  shall,  in  certify- 
ing the  nominations  to  the  various  county  clerks,  insert  the 
name  of  the  person  who  has  thus  been  nominated  to  fill  a 
vacancy  in  place  of  that  of  the  original  nominee.  And  in  the 
event  that  he  has  already  sent  forth  his  certificate  he  shall 
forthwith  certify  to  the  clerks  of  the  proper  counties  the  name 
and  description  of  the  person  so  nominated  to  fill  a  vacancy, 
the  office  he  is  nominated  for,  the  party  or  political  principle 
he  represents,  and  the  name  of  the  person  for  whom  such  nom- 
inee is  substituted."     (Sess.  Laws,  1889,  pp.  135,  136,  138.) 

We  are  bound  to  give  effect  to  the  plain  intent  of  the  stat- 
ute, and  here  the  intent  is  so  plainly  manifest  there  is  no  room 
for  interpretation,  nor  room  for  controversy  that,  according  to 
the  statute,  the  committee,  in  its  subordinate  sphere  of  action, 
must  wait  for  the  ^'occurring  of  such  vacancies"  in  the  ''origi- 
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Dal  Qominatiou''  made  by  tbe  party  tliat  appointed  and  em- 
powered tlie  committee  to  act  in  such  event.  The  wisdom  of 
the  legislature  in  making  this  provision  is  manifest,  and  has 
been,  and  no  doubt  in  the  future  will  be,  demonstrated.  It 
protects  political  parties  and  electors  alike.  The  very  will 
and  purpose  of  the  party  may  be  manifest  by  its  omission  to 
make  nominations  in  certain  cases.  If  I  mistake  not  as  to  the 
course  of  recent  events,  this  was  notably  illustrated  in  respect 
to  a  judicial  office  in  the  northern  district  of  this  state,  and 
l>erhaps  elsewhere,  at  the  last  election.  But  whatever  may 
have  been  the  reasons  which  moved  the  legislature  to  so  frame 
said  statute,  the  provision  is  nevertheless  too  plain  to  admit  of 
disputation.  The  legislature  did  not  so  provide  as  to  put  it 
into  the  power  of  a  small  subordinate  committee  to  reverse  the 
purpose  or  policy  of  the  party  by  independent  original  action. 
After  inviting  and  providing  for  the  insertion  of  all  nomina- 
tions in  the  official  ballot,  which  any  party  may  see  fit  to  make 
through  a  '^ convention  or  primary  meeting'^  of  its  party  repre- 
sentatives, the  law  provides:  "Should  any  person  so  nominated 
die  before  the  printing  of  the  tickets,  or  decline  the  nomina* 
tion,  as  in  this  act  provided,  or  should  any  certificate  of  nomi- 
nation be  or  become  insufficient  or  inoperative  from  any  cause, 
the  vacancy  or  vacancies  thus  occasioned  may  be  filled  in  the 
manner  required  for  original  nominations.''  And  proceeding, 
the  section  provides  that :  "  If  the  original  nomination  was  made 
by  a  party  convention  which  had  delegated  to  a  committee  the 
power  to  fill  vacancies,  such  committee  may,  upon  the  occurring 
ofmch  vacancies,  proceed  tofiUthe  aame.^'  Could  language  be 
more  explicit  or  the  intention  be  more  plainly  expressed?  It 
would  seem  not,  except  by  reiteration,  and  the  legislature  in 
that  way  in  the  same  section  does  explain  its  intention  even 
more  plainly,  for  in  providing  for  the  certificate  of  such  nomi- 
nation by  the  committee  to  fill  the  vacancy,  the  law  prescribes 
that  the  certificate  ''shall  set  forth  the  cause  of  the  vacancy, 
the  name  of  the  person  nominated,  the  office  for  which  he  was 
nominated,  the  name  of  the  person  for  whom  the  new  nominee  is 
subsiituUdJ'  This  could  not  be  done  where  there  had  been  no 
original  nomination,  and  thus  the  committee  undertaking  to 
make  original  nominations  would  plainly  observe  that  such 
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action  was  exceeding  its  province  under  the  provisions  of  the 
law ;  and  tbat^  failing  to  comply  with  the  statute,  such  action 
of  the  committee  must  be  disregarded,  or  the  law  must  be  dis- 
regarded,  in  making  and  publishing  the  official  ballot  This 
was  an  important  question  of  law,  ably  pressed  upon  the  con- 
sideration of  the  court  by  counsel  for  the  people  as  bearing 
directly  upon  this  case,  because  it  was  a  fact  admitted  that  a 
general  convention  of  the  People's  party  for  the  county  com- 
prising the  judicial  district  in  question  was  held,  and  made  and 
certified  certain  nominations  for  offices  to  be  filled  at  the  ensu- 
ing election;  but  such  convention  did  not  nominate  respondent 
or  any  other  person  for  the  office  of  judge  of  that  judicial  dis- 
trict. However,  through  certain  actions  of  respondent  and 
otliers  (which  will  be  examined  below),  the  name  of  respondent 
was  inserted  in  the  official  ballot  as  the  nominee  of  the  People's 
party. 

But  notwithstanding  the  law  and  the  facts,  what  has  the 
majority  of  this  court  determined  by  the  judgment  announced? 
The  majority  have  determined  that  the  committee  may  proceed 
to  make  original  nominations  in  respects  wherein  the  party 
convention  was  silent;  and  that  it  is  proper  for  the  county 
derk,  as  a  public  officer,  acting  under  the  statute  in  this  im- 
portant matter,  to  receive  and  give  effect  to  a  certificate,  filed 
by  such  committee,  which  does  not,  and  could  not,  fulfill  the 
requirements  of  the  statute.  By  what  process  of  treatment 
this  extraordinary  conclusion  is  reached,  must  be  sought  in  the 
majority  opinion.  I  have  looked  earnestly  and  carefully  there, 
but  fail  to  find  the  law  brought  into  view,  and  discussed,  or  its 
provisions  even  referred  to  in  the  opinion. 

The  effort  to  make  out  that  the  committee  in  this  case  acted 
as  if  in  the  convention,  and  with  the  convention's  ratification, 
cannot  be  maintained  with  even  a  specious  show  of  reasoning, 
without  doing  violence  to  the  distinction  of  terms  used  in  the 
statute.  In  that  way  all  law  can  be  ignored,  and  any  cou- 
clusion  reached.  There  was  a  convention.  This  is  admitted. 
The  convention  took  such  action  as  it  desired,  and  dissolved. 
It  appointed  a  committee — just  such  a  committee  as  the  statute 
describes — and  that  committee,  and  the  alleged  action  thereof, 
long  after  the  convention  adjourned^  is  under  consideration  in 
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this  case.  The  statute  defines  and  describes  the  convention, 
and  also  the  committee,  aud  provides  in  plain  terms  what 
action  of  such  committee  woukl  be  recognized,  aud  published 
in  the  official  ballot,  as  the  action  of  a  political  party.  But 
the  law — ^the  statute  relating  to  this  important  subject — ^ap- 
pears not  to  have  been  discussed.  Indeed  this  peculiar  feature 
of  the  opinion  seems  to  have  strongly  impressed  its  author,  for 
the  questions  of  law  involved  in  the  case  are  disposed  of  witli 
the  observation,  which  I  quote  from  the  opinion  as  submitted 
to  me,  that:  ''This  case  is  full  of  interesting,  and  perhaps 
difficult  propositions  in  reference  to  the  construction  of  the 
ballot  law  of  this  state.  The  view  taken  above  renders  un- 
necessary the  discussion  of  those  points.  The  decision  in  this 
case  is  placed  solely  upon  the  ground  discussed  hereinbefore, 
and  all  other  questions  are  reserved.'' 

I  do  not  find  the  lids  of  the  statute  book  so  unyielding^  nor 
80  unnecessary  to  be  tried;  nor  its  contents  when  opened,  so 
''difficult'' and  mysterious. 

No  less  remarkable,  however,  it  seems  to  me,  is  the  de« 
termination  of  the  court  in  reference  to  the  testimony  intro- 
duced in  the  case,  as  shown  by  the  record.  The  certificate  of 
nomination,  showing  its  failure  to  comply  with  the  require* 
ments  of  the  statute,  was  exhibited  in  the  complaint  by  copy. 
This  certificate,  the  majority  of  the  court  hold,  is  prima  fade 
evidence  that  respondent  was  nominated  by  the  People's  party 
as  candidate  for  judge  of  that  district.  No  greater  faith  could^ 
under  the  rules  and  principles  of  law  universally  acknowl- 
edged, be  given  to  such  certificate  if  it  complied  with  the  re- 
quirements of  the  statute.  But  without  even  noticing  its 
infirmity  in  that  regard^  so  plainly  pointed  out  and  ui^ed  by 
relator,  the  court  sets  this  certificate  down  aapima  facie  evi- 
dence of  such  nomination. 

Now,  granting  for  the  further  examination  of  the  case,  that 
this  certificate  is,  at  the  commencement  of  the  trial,  prima 
facie  evidence  of  such  action  of  the  committee.  Ttiat  ftith 
and  credit  and  consequent  weight  is  given  to  such  certifi- 
cates because  the  law  has  delegated  and  authorized  persons  to 
certify  facts  for  public  record,  who,  by  reason  of  their  direct 
personal  contact  with  the  action  of  the  committee  in  pre- 
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eiJing  over  its  deliberations  aud  ascertaiuiiig  and  recording  ita 
express  will,  Lave  come  into  peraoual  knowledge  of  the  facts 
certified;  and  on  further  presumption  of  the  law  that  a  person 
delegated  and  invested  by  law  with  power  to  discharge  a  sol- 
emu  public  duty,  would  not  so  certify  without  personal  knowl- 
edge of  the  truth  of  the  matter  set  forth.  Those  are  the  reasons 
and  presumptions  which  give  the  weight  of  prima  fade  proof 
to  such  certificates;  and  when  the  foundation  of  such  presump- 
tion is  removed  by  showing  in  the  proper  tribunal  and  pro- 
ceeding that  the  certificate  was  made  by  the  person  appointed 
to  certify,  without  personal  knowledge  that  the  matter  certified 
was  in  fact  true,  thereby  the  certificate  loses  its  prima  fa^de 
weight,  and  is  discarded  as  of  no  evidential  weight.  If  there 
were  no  cases  on  this  imnt  to  cite,  reason  alone  would  seem 
to  be  sufficient  to  draw  a  court  to  that  conclusion;  for  what  is 
my  certificate  worth  as  evidence,  if  I  certify  that  certain  action 
has  been  taken  without  personal  knowledge  thei-eof ?  What  is 
such  certificate  worth  as  evidence  to  support  the  fact,  if  one  hav- 
ing solemnly  certified  that  such  action  had  verily  been  taken, 
upon  being  called  and  questioned  under  the  test  of  an  oath,  is 
compelled  to  admit  over  and  over  again  that  he  was  not  a  witness 
to  the  matter  certified,  and  cannot,  from  the  basis  of  such  personal 
knowledge  which  every  court  would  exact  before  admitting  the 
witness  to  testify,  say  that  the  matter  certified  in  fact  took  place. 
Not  only  the  simplest  principles  of  evidence  and  reason  discard 
such  a  certificate  on  that  showing,  in  a  case  where  the  facts  can 
be  inquired  into;  but  the  authority  of  decided  ca^es  also  con- 
firms the  proposition  that  such  certificate  should  be  cast  out  of 
consideration  when  the  ground  upon  which  faith  and  credit  is 
given  to  it  sa  prima  faeie  evidence  is  removed  by  showing  that 
it  was  certified  without  personal  knowledge  of  the  facts  set 
forth.  The  certificate  of  a  notary  public  to  the  fact  that  de- 
mand of  payment  and  protest  for  nonpayment  of  negotiable 
paper  was  made  is  prima  facie  evidence  of  that  fact.  (Comp. 
Stats.,  sec.  1576,  p.  1077;  Smith  v.MoManua,  7  Tei-g.  477;  27 
Am.  Dec.  522;  Browixe  v.  Philadelphia  Bank,  6  Serg.  &.  R. 
487;  9  Am.  Dec.  463.)  But  when  it  appeared  that  the  notary 
certifying  such  alleged  demand  and  protest  did  not  so  certify 
from  his  own  knowledge,  the  certificate  thereby  lost  its  force 
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tBjnimafacle  evidence  to  support  the  fact  that  such  presenta* 
tioD  and  demand  was  made.  {Hoff  v.  Baldwin^  12  Mart  (La.) 
699;  13  Ara.  Dec.  385;  WUliamBm  v.  Turner^  2  Bay,  410;  1 
Am.  Dec.  652.)  The  court,  observing  of  the  notary's  action 
in  the  latter  case,  that  ''  his  own  knowledge  of  the  fact  will 
alone  justify  him  in  making  uj)  his  protest,  either  to  send 
abroad  into  foreign  countries,  or  in  inland  transactions.^'  It 
will  not  suffice  to  answer  that  the  notary  must  personally 
make  the  demand,  because  such  is  not  the  law;  the  demand 
may  be  made  by  another  in  the  pi'esence  of  a  notary*  This  is 
affirmed  in  the  cases  cited  above,  as  well  as  numerous  other 
cases.  In  those  cases  to  impeach  the  certificate  the  notary  who 
certified  was  called,  and  from  his  testimony  it  was  ascertained 
that  he  certified  without  knowledge  of  the  facts  set  down  io 
the  certificate,  and  such  showing  condemned  the  certificate  as 
worthless  to  evidenoe  the  facts  certified. 

But  how  is  the  holding  in  the  case  at  bar?  By  the  opinion 
of  the  majority  of  this  oourt  the  certificate  is  proclaimed  as 
prima  foune  evidence  of  the  nomination  of  respondent,  and  held 
as  good  enough  to  warrant  judgment  for  respondent,  although 
the  one  whom  the  law  appoints  and  intrusts  with  the  solemn 
duty  of  making  a  public  record  by  certifying  the  nomination 
as  secretary  of  the  committee,  is  compelled  under  oath  to  ac- 
knowledge that  he  was  not  present  at  any  meeting  of  said  com- 
mittee at  which  respondent  was  nominated  as  certified,  nor 
could  he  state  the  time,  place,  or  circumstances  of  any  such 
nomination  by  the  committee. 

This  brings  me  to  the  point  where  a  reference  to  the  evi- 
dence ought  to  be  made,  and  must  be  made  principally  by 
quotation,  wherever  my  view  differs  from  a  majority  of  the 
court  as  to  what  the  evidence  shows;  for  it  is  not  my  purpose, 
by  centra-assertion,  or  negation,  to  dispute  those  conclusions 
set  down  in  the  opinion  of  the  court,  as  to  what  the  evidence 
shows,  and  on  the  strength  of  which  the  court  proceeds  to 
affirm  that  the  evidence  '^ tends  to  prove  that  the  committee 
Dominated  respondent,''  as  represented  in  said  certificate.  But 
let  the  witnesses  be  introduced  to  contradict  those  affirmations 
and  conclusions  by  quotation  of  all  they  say  as  to  their  knowl- 
edge of  the  committee's  action. 
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There  is  no  dispute  that  a  eonveution  of  the  People's  party 
was  held  at  Great  Falls,  in  and  for  said  Cascade  county,  which 
comprises  the  judicial  district  in  question;  that  nominations 
were  made  by  said  convention,  but  not  of  any  candidate  for 
district  judge;  that  as  shown  by  the  minutes  of  said  conven- 
tion introduced  in  evidence,  the  convention  appointed  a  '^county 
or  executive  committee,"  consisting  of  Jeff  Campbell|  D.  Mc- 
Kay, Harry  Dickerson,  S.  Porter,  Frank  Marion  of  Great 
Falls;  Harry  McLaughlin,  and  John  Gillem  of  Sandcoulee; 
that  said  '^ county  or  executive  committee"  was  empowered  to 
add  members  "from  other  precincts";  that  Mr.  George  L. 
Wales  was  secretary  of  said  convention,  but  was  not  appointed 
as  a  member  of  said  committee;  that  said  George  L.  Wales 
signed  and  certified  the  certificate  which  was  filed  in  the  o£Sce 
of  the  county  clerk,  representing  that  respondent  had  been 
nominated  for  the  office  of  district  judge,  by  said  committee,  as 
the  nominee  of  the  People's  party. 

Mr.  Wales  was  called  to  the  witness  stand  by  relator,  and 
having  introduced  the  minutes  of  said  convention,  his  testi- 
mony concerning  the  alleged  nomination  of  restx>ndent  by  said 
committee,  in  answer  to  questions  forms  the  following  dialogue : 

Q.  Were  you  present  at  any  meeting  of  the  committee  at 
which  Judge  Benton  received  the  nomination?  A.  Yes,  sin 
Q.  Where  was  that  meeting  held?  A.  At  several  places. 
Q.  State  the  places.  A.  Sometimes  one  place,  and  sometimes 
another.  The  first  was  in  the  convention.  Q.  That  was  not 
the  committee  meeting;  confine  yourself  to  this  meeting  of 
the  alleged  executive  committee  that  professes  to  have  nomi- 
nated Judge  Benton?  A.  We  met  sometimes  in  McKay's 
office.  Q.  Who  met  at  McKay's  office,  and  when?  A.  I  did 
not  keep  the  dates;  we  met  too  often.  We  met  at  McKay's 
office  as  an  executive  committee.  Mr.  McKay,  Campbell, 
Porter,  and  sometimes  Holmes,  were  present;  at  other  times 
different  members.  Q.  I  would  like  to  know  something 
about  this  particular  time?  A.  I  can't  say.  Q.  Were  you 
ever  present  at  any  meeting  of  the  executive  committee  at 
which  a  vote  was  taken  or  resolution  adopted  providing  for 
the  nomination  of  Judge  Benton;  and  I  will  ask  you  next 
where  it  was,  if  there  was  such  a  meeting?    A.  No,  sir. 
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Q.  Then  it  is  a  fact^  or  is  it  a  fact^  tlieD,  that  the  information 
which  70U  had  which  led  you  to  sigu  this  certificate  of  nomi- 
nation concerning  anj  action  taken  by  the  executive  committee 
was  conveyed  to  you  by  hearsay ;  that  is,  by  some  person  who 
professed  to  be  present?  A.  By  the  members  of  the  com- 
mittee. Q.  Which  members?  A.  McKay,  Porter,  and  Camp- 
bell. [Witness  continuing.]  I  signed  that  document — this 
certificate — ^at  the  courthouse,  here  in  Judge  Benton's  ofiice. 
McKay,  myself,  Holmes,  and  Judge  Benton  were  present  at 
the  time.  I  can't  say  who  prepared  the  document  for  execu- 
tion. It  was  not  prepared  by  Judge  Benton  in  my  presence. 
I  believe  that  this  meeting  took  place  in  Judge  Benton's  office, 
when  this  paper  was  signed,  on  the  seventeenth  day  of  Octo- 
ber, which  was  the  last  day  that  the  certificate  could  have  been 
filed.  I  know  that  a  certificate  of  nomination  is  required  to  be 
filed  by  law  twenty  days  before  an  election,  and  this  was  the 
last  day^  as  I  figured  it,  upon  which  a  certificate  might  be 
filed.  Myself,  Holmes,  and  McKay  were  present  when  it  was 
signed,  and  we  came  to  be  present  at  the  meeting.  Knowing 
that  the  nomination  had  not  been  put  in,  Mr.  Holmes  sent  for 
me,  and  told  me  that  the  time  was  up,  and  we  would  have  to 
put  it  in.  Q.  You  came  up  there  because  Mr.  Holmes  called 
you?  A.  I  expected  to  be  called  upon  whenever  the  docu- 
ment was  ready.  I  was  notified  by  Mr.  Holmes  to  oome 
down  with  McKay.  McKay  came  to  the  store  after  me.  He 
dropped  into  the  store  and  told  me  to  come  up  sometime. 

Cross-Hcamination  by  Defendai^L 
Q.  You  speak  of  the  original  committee,  I  believe,  in  reply 
to  Mr.  Shores — the  executive  committee.  Was  any  one  added 
to  that  committee  after  the  convention,  and  if  so,  who  was  it? 
Relator  objects  to  the  question  as  incompetent;  no  authority 
was  given  by  the  convention  to  make  any  change  in  its  com- 
mittees. A.  Mr.  Holmes,  who  lives  here  in  Great  Falls.  Q. 
Then  I  will  ask  you  if  Mr.  Holmes  was  a  member  of  that  com- 
mittee at  the  time  of  nomination  of  Judge  Benton?  A.  He 
served  as  such.  It  is  rather  a  difficult  question  for  me  to 
answer  whether  I  had  any  notice  to  be  at  that  meeting  which 
nominated  Judge  Benton,  because  we  had  so  many  meetings. 
I  know  of  several  meetings  where  Judge  Benton's  name  came 
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forward.  Q.  Was  he  nomiuated  more  than  once?  A.  It  was 
decided  on  several  times.  Q.  You  may  state  whether  you 
were  present  at  a  meeting  wiiere  it  was  decided  that  he  should 
be  the  nominee  of  the  People's  party?  A.  Yes,  sir.  Q.  Wlio 
else  was  present?  A.  Mr.  McKay,  Porter,  and  Campbell. 
There  may  have  been  others  around.  I  know  we  were  there; 
I  concurred  in  this  nomination  and  signed  the  certificate. 

Redirect  JExamination. 

It  was  reported  to  me  that  Holmes  was  added  to  the  execu- 
tive committee.  I  was  not  present  at  any  meeting  where  he 
was  appointed,  or  when  anybody  appointed  him  or  added 
him.  I  do  not  know  who  had  got  added  except  as  somebody 
told  me  who  had  been  added  to  the  executive  committee.  I 
was  informed  of  it,  and  he  served  as  such ;  that  is  all  I  know 
about  it.  I  do  not  know  who  appointed  him.  I  do  not  know 
whether  McKay  appointed  him.  There  was  a  meeting  one 
time  at  which  McKay,  Holmes,  and  myself  were  present  at 
Dan  McKay's  ofiSce.  I  happened  to  go  there  because  we  had 
a  regular — not  a  regular  meeting,  but  an  irregular  meeting. 
I  did  not  ha))pen  to  be  there.  We  went  there  for  a  purpose. 
We  were  notified  by  Mr.  McKay.  He  met  me  on  the  street, 
and  said,  ^Come  over  to  my  ofiBce;  meeting  to-night.'  That 
is  all  he  said,  and  I  understood  it,  and  where  the  meeting  was 
to  be  held,  but  I  did  not  know  what  it  was  for.  I  went  down 
to  McKay's  office  at  that  time. 

Q.  How  long  was  that  before  the  certificate  of  nomination 
was  made?  A.  From  September  27th  down  to  election  day.  Q. 
You  were  all  that  time?  A.  No,  sir.  Q.  I  am  asking  you  how 
long  this  meeting  was  held  prior  to  the  time  of  making  this 
certificate  of  nomination?  A.  I  cannot  tell,  there  were  so 
many  meetings.  Q.  There  is  one  particular  meeting  about 
which  you  have  testified  when  you  and  three  others  were  there ; 
when  was  that  held?  A.  I  can't  say,  no  minutes  were  kept. 
This  was  before  the  certificate  was  filed;  may  be  two  or  three 
weeks,  or  it  might  have  been  a  month  before.  Q.  Do  you  mean 
to  say  that  you  have  no  recollection  upon  the  subject?  A.  No 
date;  I  can't  tell  the  date;  we  kept  no  minutes  of  our  meet- 
ings; the  other  business  that  we  did  was,  we  discussed  finance. 
Q.  Who  at  that  meeting,  if  anybody,  proposed  that  Judge  Ben- 
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ton  be  nominateJ  for  this  oflSce?  A.  I  think  the  whole  of  them 
present  si)oke  of  it.  Q.  Was  it  at  that  meeting  determined  to 
Dominate  him?  A.  I  can't  say  whether  it  was  at  that  meet- 
ing fully  determined.  Q.  Do  you  mean  to  say  that  at  that 
meeting  the  subject  was  discussed,  and  favorably  discussed?  A. 
It  was  always  favorably  discussed.  Q.  Let  us  have  a  definite 
answer,  if  you  can  give  it,  to  the  question  whether  at  that 
time  and  meeting  held  in  Dan  McKay's  office,  whether  or  not 
it  was  definitely  decided  to  put  Judge  Benton  in  nomination? 
A.  I  can 't  answer  that  question.  Q.  Will  you  please  refer  to 
any  other  meeting  at  which  the  propriety  or  advisability  of 
nominating  Judge  Benton  was  under  consideration?  A.  I 
can't  name  any  individual  meeting.  Q.  I  take  it  that  you  are 
unable  to  point  out  any  particular  meeting  at  which  it  was 
determined  to  nominate  Judge  Benton?  A.  Yes,  sir.  Q.  That 
you  had,  in  that  and  in  various  conferences  over  the  matter, 
favorable  discussion;  that  is  about  the  substance  of  it?  A. 
Yes,  sir.  Q.  And  on  the  day  that  this  certificate  was  executed 
you  were  requested  by  Daniel  McKay  to  come  over  to  the 
courthouse,  and  did  so,  and  affixed  your  signature  to  the  cer- 
tificate ?  A.  Yes,  sir.  I  came  to  the  courthouse.  This  is  about 
all  that  I  know  about  the  nomination  of  Judge  Benton.  After 
his  appointment  Holmes  acted  with  the  committee.  I  was  pres- 
ent at  several  meetings  where  Mr.  Holmes  was." 

This  witness  was  called  to  impeach  the  integrity  of  said  cer- 
tificate of  nomination,  by  showing  that  it  was  certified  by 
him  without  knowledge  as  to  whether  its  contents  expressed 
truth  or  fiction ;  and  as  usual  with  an  unwilling  witness,  or 
one  desirous  of  making  out  exactly  the  opposite  of  that  which 
he  is  called  to  prove,  he  starts  out  with  an  answer  affirming 
that  he  was  '^present  at  a  meeting  of  the  committee  which 
nominated  Judge  Benton";  and  then  with  great  circumlocution 
and  evasion  he  shifts  around  the  simple  inquiry  as  to  when 
and  where  said  committee  assembled,  and  who  were  present, 
and  other  pertinent  inquiries;  until  finally  he  is  compelled,  in 
fidelity  to  his  oalh,  to  state  that  he  was  never  present  at  any 
meeting  of  the  executive  committee  ''at  which  a  vote  was 
taken  or  a  resolution  adopted  providing  for  the  nomination  of 
Judge  Benton"  ;  and  again  that, ''  it  is  a  fact  that  the  informa- 
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tion  which  led  him  to  sign  said  certificate  was  tlie  assertion 
of  other  members  of  the  committee,"  and  when  asked  to  name 
them  oould  name  only  three ;  that  he  was  called  to  the  court- 
house, and  in  Judge  Benton's  office,  on  the  last  day  for  filing 
such  a  certificate,  in  company  with  only  one  member  of  said 
committee,  together  with  Judge  Benlon,  and  Holmes,  who  at 
the  most  only  assumed  to  act  as  a  member  of  the  committee, 
and  without  eligibility,  as  known  to  the  witness,  because  the 
committee  was  authorized  to  add  members  from  other  precincts 
only,  and  Holmes,  according  to  the  testimony  of  this  witness, 
was  a  resident  of  Great  Falls,  and  with  no  knowledge  of  any 
other  nomination  of  Judge  Benton  by  said  committee,  this  wit- 
ness signed  said  certificate  as  secretary  of  the  committee. 
Even  under  examination  by  respondent,  this  ^'secretary"  of 
paid  committee,  having  said  that  he  was  present  at  a  meeting 
of  the  committee  ^'  where  it  was  decided  he  (Judge  Benton) 
should  be  nominated  "  yet  was  unable  to  locate  such  meeting 
of  the  committee.  And,  again,  under  relator's  redirect  exami- 
nation, this  witness  shifts  about  the  one  simple  question  with 
many  more  evasive  answers,  and  finally  closes  his  testimony 
by  repeated  denials  of  any  knowledge  of  such  a  nomination 
by  said  committee,  in  this  wise:  when  asked  ^Met  us  have  a 
definite  answer,  if  you  can  give  it,  to  the  question  whether  or 
not  at  that  time  and  meeting  held  in  Dan  McKay's  office,  it 
was  finally  decided  to  put  Judge  Benton  in  nomination?"  he 
replied,  '^I  oannot  answer  that  question."  And,  again,  in 
answer  to  the  question.  "Will  you  please  refer  to  any  other 
meeting  at  which  the  propriety  or  advisability  of  nominating 
Judge  Benton  was  under  consideration?"  he  said,  "I  cannot 
name  any  individual  meeting."  And,  again,  to  the  interroga- 
tor's observation,  "I  take  it  that  you  are  unable  to  point  out 
any  particular  meeting  at  which  it  was  determined  to  nomi- 
nate Judge  Benton  ?"  he  replied,  "  Yes,  sir."  And,  again,  to 
the  question,  "  And  on  the  day  this  certificate  was  executed 
you  were  requested  by  Dan  McKay  to  come  over  to  the  court- 
house, and  did  so,  and  affixed  your  signature  to  the  certifi- 
cate?" he  answered,  "Yes,  sir,  I  came  to  the  courthouse.  This 
is  about  all  that  I  know  about  the  nomination  of  Judge  Ben- 
ton."    Such  are  the  flimsy  and  spurious  pretenses  upon  which 
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8aid  certificate  is  based^  and  such  is  the  direct  impeachment  of 
its  iutegritj  as  piimajade  evidence  of  the  facts  it  was  made  to 
record.  Nevertheless^  the  majority  of  this  court,  in  the  light 
of  such  showing,  are  pleased  to  approve  said  certificate  as  good 
enough  still,  and  to  hold  that  such  evidence  '^  tends  to  prove 
that  said  committee  did  nominate  respondent'^ 

How  does  it  supi)ort  such  views,  to  say  that  if  Wales  knew 
nothing  about  any  such  action  of  the  committee,  there  was  still 
another  who  signed  said  certificate  as  chairman  of  said  com* 
mittee,  and  that  he  was  not  called  also  to  impeach  the  certi- 
ficate? Surely  the  court  would  be  consistent  in  its  holding, 
and  lay  no  harder  rule  on  the  chairman  than  on  the  secretary, 
whom  the  law  had  commissioned  to  certify  to  the  action  of 
the  committee;  and  thus,  if  the  chairman  had  been  called,  and 
exhibited  the  same  determination  to  make  out  that  the  com- 
mittee did  make  such  nomination,  and  yet  was  forced  repeatedly 
to  admit  that  in  .fact  he  knew  nothing  of  any  such  action, 
the  majority  of  this  court,  having  held  such  want  of  in-, 
formation  good  enough  on  the  part  of  the  secretary,  and  that 
his  certificate  was  still  prima  facie  evidence,  although  he  testi- 
fied that  he  knew  nothing  about  the  fistcts  certified,  would  also 
hold  the  same  in  respect  to  the  chairman,  yea,  that  such  evi- 
dence ''tends  to  show  that  the  committee  made  such  nomi- 
nation.'' 

It  appears  that  respondent  himself  lent  a  little  assistance  in 
reference  to  his  alleged  nomination  in  question  here.  He  was 
called  to  the  witness-stand  by  relator,  and  his  testimony  is 
somewhat  significant  He  admits  that  he  personally  prepared 
said  certificate  representing  his  nomination  by  said  committee* 
And  also  that  he  made  the  correction  appearing  in  said  cer- 
tificate by  interlineation.  And  further  said:  ''  I  was  not  pres- 
ent at  any  other  meeting  of  the  executive  committee  prior  to 
the  time  of  the  execution  of  the  certificate  of  nomination,  and 
have  no  knowledge  of  any  previous  meeting  having  been  held. 
I  had  spoken  I  think  with  one  or  two  members  of  the  execu- 
tive committee,  or  they  had  spoken  to  me,  with  reference  to 
indorsing  my  nomination  by  the  Republican  party;  I  think 
Mr.  McKay,  and  Mr.  Campbell,  I  think,  was  the  other." 

This  statement  of  respondent  that  he  had  ''no  knowledge  of 
any  previous  meeting  having  been  held,"  implies  that  he  con- 
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Biderecl  or  pretended  to  coDsider  the  meeting  at  his  office  when 
8aid  certificate  was  executed^  a  meetiog  of  the  committeei  al- 
though onlj  one  member  of  the  committee  was  present,  with 
himself,  Wales  and  Holmes,  on  that  occasion.  But  those  were 
there  who  had  been  called  to  respondent's  office  to  sign  said 
oertificate,  when  the  last  hour  for  filing  it  was  very  near  at 
hand.  This  coincides  with  Wales'  testimony.  They  had  to 
consider  that  a  meeting  of  the  committee,  if  they  pretended 
that  any  meeting  of  the  committee  sanctioned  the  nomination 
certified,  because  they  could  not  i>oint  to  any  other  meeting 
whatever  at  which  respondent  was  nominated. 

This  testimony  of  respondent  shows  too  that  he  undertook 
the  preparation  of  the  document  certifying  his  nomination,  in 
advance  of  any  knowledge  that  the  committee  had  invited  such 
action  from  him,  or  any  one  else,  by  conferring  such  nomi- 
nation u()on  him.  But  without  any  such  knowledge,  according 
to  his  own  testimony,  he  prepared  the  certificate,  and  the  par- 
ties who  signed  it  were  summoned  to  his  office  on  the  last  day 
for  filing  it,  and  under  his  tuition,  he  having  corrected  the 
certificate  to  conform  to  his  idea  of  sufficiency,  it  was  signed 
and  filed. 

Now  no  one  pretends,  in  view  of  the  real  facts  exposed  on 
the  hearing  of  this  case,  that  said  alleged  meeting  at  Judge 
Benton's  office  was  a  committee  meeting  in  any  sense  whatever. 
Therefore,  if  any  such  nomination  was  in  fact  made  by  the 
committee  at  all,  it  must  have  been  at  some  meeting  of  the 
committee  previous  to  the  signing  of  the  certificate;  of  which 
meeting  even,  much  less  nomination,  neither  res|K)ndent,  nor 
Mr.  Wales,  "  secretary,"  had  knowledge;  although  the  secre- 
tary testifies  that  he  was  there  in  Great  Falls  "all  the  fell," 
where  a  majority  of  the  committee  resided,  and  where  it  is 
pretended  such  meeting  was  held.  Under  these  circumstances, 
should  the  secretary  of  a  committee  who  is  to  certify  its  action 
for  public  record  know  of  the  meeting  of  the  committee? 
Apparently  not,  according  to  the  decision  of  this  court.  But 
consider  the  evidence  a  little  further:  Is  it  not  a  very  singular 
and  striking  circumstance  tliat  respondent,  who  sought  the 
nomination  with  such  eagerness  as  to  prepare  his  certificate  of 
nomination,  was,  up  to  that  late  hour,  entirely  without  knowl- 
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edge  of  an  event  of  such  usual  and  desirable  notoriety  as  a 
political  nominatioD  for  an  elective  office,  through  the  action 
of  a  committee^  if  any  such  action  had  ever  beeu  takeu  at  all. 
Is  it  not  remarkable  that  the  "  tendency  of  the  evidence"  was  not 
strong  enough  to  bring  such  knowledge  to  one  who  sought  the 
nomination  with  such  anxious  personal  solicitude? — one  living 
right  where  a  majority  of  the  committee  resided,  and  where, 
as  it  is  pretended,  the  meeting  took  place — and  one  sustaining 
such  intimate  personal  relations  with  the  principal  actors  in 
the  transaction,  as  to  have  their  meeting  at  his  office,  and  to 
prepare  for  them  the  important  document  ?  Not  only  respond- 
ent was  ignorant  of  any  such  action  of  the  committee,  but 
Mr.  Wales,  "  secretary,'*  so  full  of  pretended  knowledge  of 
such  meeting  and  nomination  prior  to  the  execution  of  said 
certificate,  is  compelled,  repeatedly,  to  admit  that  he  in  fact 
had  no  knowledge  that  what  he  certified  was  true.  The  cir- 
cumstances connected  with  the  consummation  of  a  transaction, 
or  the  execution  of  an  instrument,  are  pertinent  to  be  shown 
in  evidence  and  considered  (Code  Civ.  Proc,  §  632),  and 
always  where  the  genuineness  and  integrity  of  the  instrument 
is  under  inquiry.  Confronted  by  such  circumstances,  no  won- 
der respondent  besought  the  court  for  the  relief  of  nonsuit,  to 
escape  the  embarrassment  of  attempting  to  produce  proof 
showing  that  the  pretended  meeting  and  nomination  by  the 
committee  actually  occurred.  The  certificate  of  nomination 
had  been  clearly  impeached,  both  in  law  and  in  fact.  And, 
therefore,  in  my  humble  opinion,  when  the  certificate  upon 
which  respondent  hung  his  case  as  being  jprtma  /acis  evidence 
of  his  nomination,  had  thus  been  impeached,  and  lost  all 
weight  as  evidence  of  the  fact  which  it  certified,  nonsuit  was 
clearly  improper  without  considering  further  circumstances. 
But  over  and  above  that  situation  the  strong  tendency  of  the 
proof,  and  the  circumstances  proved,  was  to  the  effisct  that  no 
such  committee  meeting  or  nomination  as  was  certified  ever 
occurred  at  all.  All  authority  agrees  that  we  must  regard  as 
proved  what  the  evidence  offered  tends  to  prove,  on  considering 
the  propriety  of  granting  a  motion  for  nonsuit.  According 
to  what  has  been  shown,  respondent  was  in  a  trying  situ- 
ation when  he  moved  for  nonsuit.     If  it  had  been  denied,  as 
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it  should  have  been,  because  of  the  impeachment  of  the  certifi* 
cate,  aud  the  teudency  of  the  evidence  as  showing  that  no  such 
meeting  or  nomination  ever  oocarred,  respondent  would  have 
been  compelled  to  abandon  the  case,  or  find  proof  to  show  the 
palpably  improbable  fact  that  a  committee  of  a  political  party, 
alleged  to  have  nominated  him,  held  a  secret  meeting  for  such 
nomination,  and  guarded  the  secrecy  of  that  event  so  carefully 
and  successfully  that  not  only  respondent,  but  even  the  secre- 
tary of  the  committee,  did  not  know  of  the  meeting  up  to  the 
time  of  filing  said  certificate  on  the  last  day  fixed  by  law  for 
filing  the  same.  Where  would  respondent  find  evidence  to 
prove  such  unnatural  and  improbable  events?  In  the  face  of 
these  exposures,  which  no  doubt  convinced  respondent  and 
his  counsel  that  the  committee  had  never  adopted  any  such 
procedure,  and  consequently  no  such  action  could  be  proved,  a 
motion  for  nonsuit  was  made.  Under  those  circumstances 
respondent  must  have  needed  the  relief  of  nonsuit  to  allow  his 
escape  from  the  contest.  But  in  my  opinion  neither  the  law 
nor  the  facts  warrant  such  decision. 
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CoMTEMPT—C70riior(irt.— Proceedings  to  panish  for  contempt  in  Tiolating  an  in- 
junction are  reviewable  by  this  court  on  certiorari,  (In  re  McOtUcJieon,  10 
Mont.  116;  2n  re  Shannon,  11  Mont  67;  Jn  re  MacKnight,  11  Mont.  126;  28 
Am.  St.  Bep.  451,  cited.) 

BAKK—VioUUUm  of  injunction.— One  who  has  been  enjoined  from  catting  hay 
upon  certain  land  and  who,  after  the  aeryioe  of  the  injunction,  adTiBoa  and 
procures  others  to  proceed  with, the  cutting  and  removal  of  the  hay  is  punish- 
able for  contempt. 

Original  proceeding.  Application  for  writ  of  certim^ari  to 
review  actiou  of  district  court  in  puuishing  relator  for  cou- 
tempt.     Writ  denied. 

Statement  of  the  case  by  the  justice  delivering  the  opinion : 

This  is  an  application  for  a  writ  of  certiorari  to  review  the 

action  of  the  fourth  judicial  district  court  in  fining  relator  for 
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an  alleged  coutempt  of  court  Relator  was  attached  for  con- 
tempti  and  a  bearing  was  had,  at  which  evidence  was  intro- 
duced. In  the  return  to  the  writ  ofoetiiorari  from  this  court, 
the  papers,  proceedings,  and  evidence  which  were  before  the 
district  court,  and  upon  which  relator  was  adjudged  to  be 
guilty  of  contempt,  are  certified  to  this  court,  and  from  them 
the  following  statement  of  facts  may  be  made: 

J.  O.  Hanratty  and  A.  B,  Tillman  commenced  an  action  in 
the  fourth  judicial  district  court  against  Eugene  Simard  to 
obtain  a  judgment  against  him,  restraining  him  from  cutting 
hay  on  certain  land,  alleged  in  the  complaint  to  belong  to 
Hanratty  and  Tillman.  A  writ  of  injunction  was  issued  July 
28,  1893,  from  the  district  court,  and  served  on  Simard  the 
same  day.  On  July  31st  Hanratty  made  affidavit  before  the 
court  that  the  injunction  had  been  violated  by  the  aid  of 
the  servants  and  employees  of  Simard,  in  that  they  had  gone 
upon  the  land,  and  removed  all  the  hay.  An  attachment  for 
contempt  was  issued  against  said  Simard  and  Asselin.  The 
hearing  was  set  for  August  3,  1893.  On  the  hearing  the 
pleadings  in  the  case  of  Hanratty  v.  Simard  were  before 
the  court,  and  afso  testimony  was  taken  of  witnesses.  The 
testimony  of  Simard,  Asselin,  La  Casse,  and  Hanratty,  which 
the  court  below  had  before  it  on  the  hearing  being  reduced  to 
a  short  narrative,  is  as  follows:  The  land  was  claimed  by 
Hanratty  and  Tillman  through  purchase  from  the  Northern 
Pacific  Railroad  Company,  made  May  31,  1893.  This  was 
known  to  Simard  and  to  Asselin  and  La  Casse.  Six  years  pre- 
vious Simard  had  sown  grass  seed  upon  the  land,  and  had 
fenced  it  and  cut  the  bay.  Other  than  these  acts,  he  made  no 
claim  of  any  rights  to  the  hay  or  the  land.  In  June  Simard 
made  a  contract  with  Hanratty  and  Tillman  that  he  would  cut 
the  grass  for  them  for  five  dollars  a  ton.  Afterwards,  and  on 
July  10,  1893,  he  sold  the  grass  as  his  own,  as  he  says,  to 
Asselin  and  La  Casse.  After  that,  on  July  24th,  he  told 
Hanratty  tliat  he  bad  concluded  to  cut  the  grass  for  himself. 
Asselin  and  La  Casse  employed  Simard  to  cut  the  grass, 
which  he  was  doing  on  July  28,  1893,  at  which  time  the  in- 
junction was  served  upon  liim.  Asselin  was  never  on  the  land 
but  once  since  the  10th  of  July,  until  he  began  to  cut  the  hay, 
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as  hereinafler  described.  A  few  moments  after  the  injunctioa 
order  was  served  upon  Simard,  he  told  Hanratty  that  the  grass 
belonged  to  him,  Simard,  and  that  he  was  going  to  have  it,  and 
'  that  he,  Hanratty,  could  not  hurt  him  for  taking  it.  He  then 
went  at  once  to  Frenchtown,  and  told  Asselin  of  the  service  of 
the  injunction,  and  he  and  Asselin  went  to  Missoula  to  consult 
lawyers  regarding  the  moving  of  the  hay.  On  their  way  to 
Missoula  notliing  was  said  by  either  of  them  r^ardins:  the  hay 
or  the  moving  of  it.  Returning  from  Missoula,  Simard  told 
Asselin  that  he  thought  from  what  their  lawyers  said,  he, 
Asselin,  had  better  go  ahead  and  cut  said  hay.  Simard  him- 
self took  no  part  in  the  moving  of  the  hay,  but  the  same  was 
all  taken  from  the  ground  by  Asselin  on  the  SOth  of  July. 
Hanratty  had  a  talk  with  Simard  regarding  his  purchase  of 
the  land  from  the  railroad  company,  and  Simard  never  in  any 
way  made  any  objection  to  Hunratty's  ownership  of  the  land 
prior  to  about  the  24th  of  July,  when  he  claimed  the  grass 
growing  thereon  as  his  own. 

Upon  the  facts  appearing  as  above  recited,  the  district  court 
discharged  Asselin  from  the  charge  of  contempt,  and  held 
Simard  guilty,  and  fined  him  one  hundred  dollars  and  costs. 
Simard  contends  that  this  action  of  the  district  court  was  with- 
out jurisdiction,  and  should  be  annulled  by  this  court  upon 
c^iiarcari. 

Bickford,  Stiff  Js  Hei'shey,  for  Relator. 

Marshall^  Francis  &  Corbetty  for  Respondent. 

De  Witt,  J. — The  respondent  contends  that  this  contempt 
proceeding  is  not  reviewable  in  this  court  on  certiorari^  but 
that  contention  seems  to  be  disposed  of  by  the  following  cases: 
In  re  McOutchecn,  10  Mont.  115;  In  re  Sliannon,  11  Mont. 
67;  In  re  MacKnight,  11  Mont.  126;  28  Am.  St.  Rep.  451. 
We  proceed  to  the  merits  of  the  a])plication. 

The  statement  of  case  above  recites  what  the  testimony 
before  the  court  tended  to  prove,  and,  indeed,  is  conceded  by 
the  relator  to  be  correct,  except  in  one  particular,  which  is  not 
of  great  importance.  We  therefore  review  the  situation,  as 
recited,  as  that  which  was  before  the  district  court     Simard 
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personally  and  physically  desisted  from  interference  with  the 
hay  afler  service  upon  him  of  the  writ  of  injunction,  but  did 
he  not  obtain  to  be  done  that  which  he  did  not  personally  do? 
The  district  court  proceeded  upon  the  ground  that  he  did. 
The  injunction  was  against  Simard,  his  agents,  servants,  and 
employees,  and  all  others  acting  in  aid  or  assistance  of  him. 
It  appars  that  the  relation  of  Simard  to  Asselin  and  La  Casse 
was  very  close.  Simard  knew  that  Hanratty  and  Tillman 
claimed  title  to  the  ground  by  purchase  from  the  railroad  com* 
pany.  He  recognized  that  claim  when  he  contracted  to  cut 
the  hay  for  them.  After  agreeing  to  cut  the  hay  for  them  he 
purported  to  sell  the  grass  to  Asselin  and  La  Casse,  and  agreed 
to  cut  it  for  them.  Then  afterwards,  at  the  service  of  the  writ, 
he  said  that  it  was  his  own,  and  he  was  going  to  have  it.  If 
his  position  was  only  that  of  a  servant  of  Asselin  and  La 
Casse,  he  contradicted  his  claim  to  that  relation  when,  at  the 
time  of  the  service  of  the  writ,  he  claimed  the  hay  himself. 
If  he  were  only  a  servant,  he  had  no  interest  in  the  hay  or  its 
disposition  after  he  had  informed  his  alleged  master  of  the 
service  of  the  writ.  But  we  find  him  going  to  Missoula  with 
Asselin  to  consult  lawyers,  whom  he  describes  as  ^^our  law- 
yers." He  says  to  Asselin :  "  From  wiiat  our  lawyers  say,  you 
had  better  go  ahead  and  cut  the  hay.''  So  we  find  Simard 
recognizing  the  Hanratty  and  Tillman  title  on  one  day^  and 
agreeing  to  cut  the  hay  for  them.  Very  soon  afterwards  he  is 
selling  the  hay  to  Asselin  and  La  Casse,  and  agreeing  to  cut 
it  for  them.  Next  we  find  him  claiming  the  hay  himself. 
Then,  in  company  with  Asselin,  he  is  consulting  "their  law- 
yers," and  he  suggests  to  Asselin  that  he,  Asselin,  had  better 
go  ahead  and  cut  the  hay. 

We  are  of  opinion  that  the  district  court  exercised  a  sound 
discretion  if  it  concluded  that  Simard,  under  the  showing 
made,  had  a  very  lively  personal  interest  in  the  hay.  All  the 
circumstances  together  indicate  this.  Although  the  claim  is 
made  that  Simard  was  only  the  servant  of  Asselin  and  La 
Casse,  yet  we  believe  that  the  district  court  was  justified  in  its 
conclusion  that  Simard  disobeyed  the  injunction  by  advising 
or  procuring  Asselin  and  La  Casse  to  do  the  prohibited  act. 
It  is  said  by  the  New  York  court  of  appeals  "that  injunction 
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orders  must  be  fairly  and  honestly  obeyed^  and  not  defeated 
by  subterfuges  aud  tricks  on  the  part  of  those  bound  to  obey 
them ;  that  they  might  be  violated  by  aiding,  counteuancing, 
abetting  others  in  violation  thereof,  as  well  as  doing  it  directly; 
and  that  courts  would  not  look  with  indulgence  upon  schemes, 
however  skillfully  devised^  desigued  to  thwart  its  orders.'^ 
{People  v.  Pendleton,  64  N.  Y.  622.) 

We  are  therefore  of  opinion  that  the  writ  of  ceiiiof*ari  should 
be  denied,  aud  it  is  so  ordered. 

Harwood,  J.,  concurs. 

Femberton,  C.  J.,  did  not  sit  in  the  hearing  of  this  case. 


1 13  m\ 
1  16  sti 

BUTTE    HARDWARE    COMPANY,    Respondent,  t^.    J^iwoj 
COBBAN,  Appellant, 

[Argued  October  10, 1892.    Decided  September  11, 1898.] 

Qum  TrrvE^TenantB  in  oommon^Adtoerw  clavn Failnre  to  file  an  advena 

claim  to  an  application  for  patent  to  a  mining  claim  does  not  estop  a  tenant  in 
common  from  maintaining  an  action  to  qniet  title  to  an  interest  in  snoh  claim 
against  his  cotenants,  who  had  obtained  the  patent,  and  their  grantee,  where 
it  was  not  pleaded  or  shown  that  plaintiff  was  an  owner  or  claimant  when 
application  for  patent  was  made,  or  that  his  grantors  had  an  interest  npon 
which  they  failed  to  adyerse. 

Tbusts— J?tfto^)pf4— "Where  the  patentees  of  a  mining  claim  do  not  controTert  the 
existence  of  a  trnst  in  fayor  of  a  third  person  as  to  an  nndiyided  interest  in 
snoh  claim,  their  grantee  who  obtained  quitclaim  deeds  for  a  grossly  inade- 
quate consideration,  and  with  notice  that  his  grantors  claimed  no  title  to 
snch  interest,  is  not  an  innocent  purchaser  for  yalue,  and  therefore  not  en« 
titled  to  an  estoppel  of  the  equitable  owner  of  snoh  interest,  and  the  patentees 
win  be  decreed  to  conyey  to  their  cestui  que  trutt. 

Quiet  Tztlb— TVia^i'^ndin^s  by  the  cotirt.— In  an  action  to  qniet  title  and  re* 
moye  a  cloud  npon  an  undiyided  interest  in  a  mining  claim,  a  finding  that 
defendant  had  built  a  foundation  for  a  house  which  was  partly  npon  a  portion 
of  said  premises  is  not  a  finding  that  he  was  in  possession  of  plaintiff's  undi« 
Tided  interest  in  the  claim,  or  that  plaintiff  was  not  in  such  poBsession. 

CoBPOBATEOM»— JEMoppe2.— A  party  claiming  title  to  a  mine  through  a  commercial 
corporation  is  estopped  to  question  the  right  of  such  corporation  to  take  and 
hold  title  to  mining  property.  {Fint  National  Bank  y.  BobertSt  9  Mont  831, 
cited.) 

Appeal  from  Second  Judicial  District,  Silver  Bow  County, 

Action  to  quiet  title.    Judgment  was  rendered  for  the  plain* 
tiff  below  by  McHatton,  J.     Affirmed. 
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Statemeat  of  the  case  by  the  justice  delivering  the  opinion : 
This  action  is  to  quiet  title  as  to  the  two  thirtj-seconds  undi- 
vided interest  in  the  Yellow  Jack  mining  claim.  The  defend- 
ants Schwab,  CummiugSy  Hauser^  and  Fitchen  were  owners  of 
the  claim,  and  made  application  for  patent  therefor.  The  Butte 
Hardware  Company,  the  plaintiff^  bought  one-eighth  interest 
in  the  claim  from  Schwab  May  5,  1884.  December  27,  1884, 
a  deed  was  made,  purporting  to  be  by  the  Butte  Hardware 
Company,  to  Schwab,  Cummings,  Hauser,  and  Fitchen,  for 
said  one-eighth  interest.  The  execution  clause  of  that  deed 
reads  as  follows:  "In  witness  whereof  the  said  party  of  the 
first  part  doth  hereunto  set  its  hand  and  seal  the  day  and  year 
first  above  written.  [Signed]  Bulte  Hardware  Co.  By  P.  A. 
Largey,  Supt.  Signed,  sealed,  and  delivered  in  the  presence 
of  Jos.  H.  Harper.*'  On  December  30,  1884,  the  receiver's 
receipt  was  issued  from  the  land  office  to  Schwab,  Cummings, 
Hauser,  and  Fitchen.  On  October  18, 1889,  Schwab  executed 
and  delivered  to  defendant  Cobban  a  quitclaim  deed  of  all  his 
interest  in  the  premises.  On  October  26,  1889,  defendant 
Cummings  executed  and  delivered  a  similar  deed  to  defendant 
Cobban.  The  plaintiff  contends  that  these  deeds  to  Cobban 
are  void,  and  a  cloud  upon  its  title.  The  complaint  allies 
that  on  December  27,  1884,  the  plaintiff  was,  and  for  a  long 
time  had  been,  the  owner  of,  and  in  the  possession  and  entitled 
to  the  possession  of,  said  undivided  one-eighth  interest  in  the 
Yellow  Jack  mining  claim,  describing  the  claim ;  that  on  said 
day  Schwab,  Cummings,  Hauser,  and  Fitchen  were  also  owners, 
and,  for  the  purpose  of  conveniently  obtaining  patent  for  the 
premises,  agreed  with  P.  A.  Largey,  superintendent  of  the 
plaintiff,  that  if  plaintiff  would  convey  its  interest  to  them 
they  would  hold  it  in  trust,  and  on  demand  reconvey  to  plain- 
tiff; that  P.  A.  Largey  executed  to  those  defendants  the  deed 
above  mentioned ;  that  this  deed  was  executed  and  delivered 
without  any  consideration  whatever,  with  the  intention  between 
Largey  and  those  defendants  that  they  should  hold  said  prop- 
erty as  trustees  for  the  Butte  Hardware  Company;  that  Itftrgey 
had  no  authority  to  sell  or  convey  said  property  to  defendants, 
or  any  one,  and  that  said  deed  was  executed  without  autliority ; 
that  the  property  was  worth  ten  thousand  dollars;  that  plain- 
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tiff  18  now  in  possession.  The  complaint  furtlier  alleges  that 
on  the  eighteenth  and  twenty-sixth  days,  respectively,  of  Octo- 
ber,  1889y  the  defendant  procured  said  Schwab  and  Cumniings 
to  execute  to  him  deeds  for  all  their  interest  in  the  claim.  It 
is  alleged  that  Cobban  did  this  with  full  knowledge  of  the 
alleged  trust  pleaded  above,  and  with  full  knowledge  that  said 
Schwab  and  Cummings  had  no  ownership  or  title  in  or  to  the 
said  one-eighth  interest.  Said  deeds  are  recorded  in  the  county 
of  Silver  Bow^  and  are  a  cloud  upon  plaintiff's  title.  The 
complaint  prays  that  Schwab^  Cummings,  Hauser,  and  Fitchen 
be  decreed  to  be  the  trustees  of  plaintiff  as  to  said  one-eighth 
interest,  and  be  required  to  reconvey  the  same  to  it,  and  that 
said  Cobban  be  decreed  to  have  no  title  in  said  one-eighth 
interest. 

Schwab,  Cummings,  Hauser,  and  Fitchen  defaulted.  Cob- 
ban alone  answered.  The  answer  of  Cobban  denies  the  mate- 
rial averments  of  the  complaint  specifically.  It  further  sets 
up  that  plaintiff  is  a  commercial  corporation  organized  under 
the  laws  of  Montana  for  the  purpose  of  engaging  in  mercantile 
business,  and  cannot  hold  or  acquire  the  real  estate  or  mining 
claim  described  in  the  complaint;  that  the  holding  of  said 
ground  is  not  necessary  in  the  business  of  plaintiff.  The  an- 
swer alleges  that  said  defendant  Cobban  purchased  the  Schwab 
and  Cummings  alleged  interest  in  good  faith,  and  for  a  valu- 
able consideration. 

The  case  was  tried  by  the  court  without  a  jury.  The  court 
found  that  Largey,  assuming  to  act  as  superintendent  of  plain- 
tiff, made  the  deed  above  described;  that  the  same  was  duly  re- 
corded in  Silver  Bow  county  on  December  27, 1884;  that  there 
was  no  declaration  of  trust,  or  instrument  in  writing,  showing 
that  the  two  thirty-seconds  interest  so  conveyed  to  Schwab  and 
Cummings  was  to  be  reconveyed  to  plaintiff.  It  was  also 
found  that  the  receiver's  receipt  was  issued  to  said  Schwab  and 
Cummings  for  said  two  thirty-seconds  interest,  and  that  they 
have  never  conveyed  that  interest  to  any  one  except  Cobban. 
It  was  found  that  Cobban,  at  the  time  the  action  was  com- 
menced, had  built  a  foundation  for  a  house,  which  was  partly 
upon  the  Yellow  Jack  claim.  The  court  found  that  the  plain- 
tiff cori>oration  was  entitled  to  purchase  and  hold  the  one- 
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eighth  luterest  in  said  Diining  claim.  The  judgment  decreed 
that  the  deed  made  in  the  name  of  Largey,  superintendent  of 
plaintifiy  to  defendants  Schwab^  Cum niings^  Hauser,  and 
Filchen^  is  null  and  void^  and  that  it  conveyed  no  title;  also, 
that  the  deed  made  by  Schwab  to  Cobban,  and  the  deed  made 
by  Cummings  to  Cobban  are  absolutely  void  against  plaintiff; 
that  plaintiff  is  the  lawful  owner  of  the  property  described  in 
the  complaint;  and  that  its  title  thereto  is  adjudged  to  be 
quieted  against  all  claims  of  the  defendants,  or  either  of  them. 
The  decree  further  recites  that,  it  appearing  that  said  void 
deed  made  by  Largey  was  used  in  the  land  office  as  ]^)art  of  a 
chain  of  title,  and  that  by  the  use  of  that  deed  the  land  office 
had  issued  a  receiver's  receipt  for  the  pro{)erty  described  in 
that  deed  to  Schwab,  Cummings,  Hauser,  and  Fitchen,  and 
that  that  property  belongs  to  the  plaintiff,  it  is  ordered  that 
said  four  defendants  execute  and  deliver  a  deed  conveying  to 
plaintiff  the  title  to  the  property  described  in  its  complaint, 
which  they  acquired  by  virtue  of  the  receiver's  receipt.  From 
this  judgment  the  defendant  Cobban  appeals.  The  other  fiicts 
are  stated  in  the  opinion  below. 

Oiarles  i2.  Leonard^  and  TooU  &  Wallace^  for  Appellant. 

I.  Res])ondent  not  only  waived  its  legal  title  by  not  inter- 
posing its  adverse  claim,  but  also  its  equitable  title,  if  it  bad 
any  capable  of  being  enforced  against  the  applicants  for  tiie 
patent  {Meyendorf  v.  Frohner,  3  Mont.  282;  Black  v.  -BDfc- 
hom  Min.  Co.,  49  Fed.  Rep.  549.)  The  patent  unquestion- 
ably passed  the  legal  title  to  appellant's  grantors.  (Rev. 
Stats.  U.  S.,  2325,  2326.  See,  also,  authorities  cited  in  15 
Am.  &  Eng.  Ency.  of  Law,  573,  tit.  "Adverse  Claim";  Hall 
V.  Equator  Min,  Co.,  Morrison's  Digest  of  Mining  Decisions^ 
3d  ed.,  282-86 ;  Eureka  Con.  Min.  Co.  v.  Ricfmond  Min.  Co., 
4  Saw.  302;  Tlie  420  Mining  Co.  v.  Bidlion  Mfg.  Co,,  3  Saw. 
659;  Ooldm  Fleece  etc.  Co.  v.  Cable  etc  Co.,  12  Nev.  320; 
OwiUim  V.  Donnellan,  115  U.  S.  45;  Lee  v.  Baleom,  9  Col. 
216;  Talbot  v.  King,  6  Mont.  76;  Raunheim  v.  DaU,  6  Mont. 
167.) 

II.  The  oourt  found  that  defendant  Cobban  was  in  the 
possession  of  a  portion^  at  least^  of  the  premises  in  controversy. 
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Tlie  action  brought  was  to  quiet  title  aud  remove  a  cloud.  lu 
such  actions  the  plaintiff  must  prove  possession  of  the  prem- 
ises in  controversy,  failing  in  which  he  will  be  nonsuited. 
The  rule  is  too  well  established  to  need  any  further  citation 
of  authorities  than  WolverUm  v.  Nichols^  5  Mont.  89;  Milligan 
V.  Savery^  6  Mont.  129. 

III.  A  mercantile  corporation  cannot  sit  by,  allow  others 
to  obtain  a  patent  for  mining  property  claimed  by  it,  and  after 
their  conveyance  to  a  third  party  assert  the  title  it  held  before 
the  issuance  of  the  patent.  After  the  expiration  of  the  notice 
presumed  to  have  been  given  by  the  certificate  of  the  land 
o£Sce,  it  waived  all  objection  to  the  issuance  of  a  patent,  and 
consequently  stands  precisely  in  the  same  situation  it  would  be 
in  had  the  patent  issued. 

F.  T.  MoBride,  and  George  Haldam,  for  Respondent 

L  It  appears  from  the  record  and  is  admitted  that  the 
void  deed  had  been  used  in  the  United  States  Land  OfiBoe  upon 
application  for  patent  for  the  ground  in  controversy  as  part  of 
the  applicant's  chain  of  title,  and  that,  relying  upon  said  void 
deed,  the  receiver's  receipt  had  issued  to  the  grantees  named 
in  the  void  deed  as  owners  of  the  ground  in  controversy.  The 
said  grantees  name<I  in  the  said  void  deed  thereby  became  in- 
voluntary trustees  of  the  respondent  as  to  the  title  so  acquired 
by  them,  and  the  record  shows  that  a  resulting  trust  was 
alleged  and  proved.  (Lakin  v.  Sierra  Btdies  Gold  Mining  Co., 
25  Fed.  Rep.  341;  Wikon  v.  Ow^ro,  31  Cal.  420;  Salmon  v. 
Sjfnumds,  30  Cal.  301;  Bludwmih  v.  Lake,  33  Cal.  265;  Hardy 
V.  Harbin^  4  Saw.  549;  Sueaaenbach  v.  First  Nat  Bank,  5  Dak. 
477;  Hunt  v.  Patchin,  35  Fed.  Rep.  816;  Wi(ldic(mbe  v. 
adldera,  124  U.  S.  400;  Felix  v.  Patinck,  145  U.  S.  317.) 

II.  Res|)ondent  did  not  purchase  its  interest  in  the  lode 
claim  until  the  year  following  the  application  for  patent,  and 
therefore  could  not  have  adversed  as  contended  by  appellant. 

III.  The  plaintiff  was  in  the  actual  possession  of  the  ground 
in  controversy  at  the  date  of  the  commencement  of  the  suit.  It 
is  further  submitted  that  an  action  to  remove  a  cloud  from  title 
may  be  maintained  by  a  party  out  of  possession.  (3  Poraeroy's 
Equity  Jurisprudence^  p.  435^  sec.  1399^  n.  4,  and  cases  cited.) 
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lY.  The  act  of  the  corporation  in  making  the  purchase  can 
be  iuquiied  into  by  no  one  but  the  state.  (Code,  725,  sec.  447; 
National  W.  &  M.  Cb.  v.  Qarkin,  14  Cal.  643;  Oalifomia 
State  Td.  Co.  v.  AUa  Tel.  Co.,  22  CaL  398,  430;  First  NaL 
Bank  V.  Eobeiis,  9  Mont  323-31.) 

De  Witt,  J. — It  is  pleaded,  it  is  adjudged  by  the  court,  it 
is  not  specified  as  error,  and  it  is  relied  upon  in  argument  on 
both  sides,  that  the  deed  made  by  Largey, purporting  to  be  the 
deed  of  the  Butte  Hardware  Company,  was  and  is  void."  We 
will  therefore  start  with  the  foundation  that  the  deed  was  a 
nullity.  When  that  pretended  deed  was  made,  the  Butte 
Hardware  Company  owned  a  one-eighth  interest  in  the  Yellow 
Jack  mining  claim.  The  deed,  being  to  Schwab,  Cummings, 
Hauser,  and  Fitchen,  without  describing  the  shares  which  the 
grantees  were  supposed  to  take,  therefore  purported  to  give 
Schwab  and  Cummings  two  thirty-seconds  of  the  Yellow  Jack 
mining  claim.  The  deed  being  a  nullity,  Schwab  and  Cum- 
mings took  nothing  thereby.  If  that  be  true,  Schwab  and 
Cummings  conveyed  nothing  to  Cobban  in  October,  1889. 
This  is  clear  enough,  unless  there  is  some  estoppel. 

It  is  contended  that  the  Butte  Hardware  Company  is  es- 
topped because  it  did  not  file  in  the  United  States  Land  Office 
an  adverse  claim  (Rev.  Stats.  U.  S.,  §  2326)  to  the  application 
for  patent.  But  it  does  not  appear  that  at  the  time  of  applica- 
tion for  patent  the  Butte  Hardware  Company  had  or  claimed 
any  interest  in  the  Yellow  Jack  mining  claim,  or  that  its 
grantors  had  an  interest  upon  which  they  failed  to  file  an  ad- 
verse claim.  The  pretended  deed  from  the  Butte  Hardware 
Company  to  Schwab  et  al.  was  made  December  27, 1884.  The 
Butte  Hardware  Company  acquired  its  title  to  the  one-eighth 
interest  in  May,  1884.  If  the  notice  of  application  for  patent 
had  been  admitted,  it  would  have  appeared  that  tlie  Butte 
Hardware  Company  did  not  own  an  interest  in  the  claim  when 
advertisement  occurred.  But,  it  not  being  allowed  in  evi- 
dence, it  nowhere  appeared,  nor,  indeed,  was  it  pleaded,  that 
the  Butte  Hardware  Company,  at  the  time  of  advertisement 
for  patent,  was  an  owner  or  claimant  in  the  premises,  or  could 
thereby  be  estopped  by  virtue  of  not  filing  an  adverse  claim 
to  the  application  for  patent. 
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Agaiu,  is  the  Butte  Hardware  Compauy  estopped  from 
claiming  its  title  in  two  thirty-seconds  of  the  Yellow  Jack 
milling  claim  by  virtue  of  Cobban  buying  the  two  thirty-sec- 
onds interest  from  Schwab  and  Cummings,  grantees  in  the 
pretended  deed  of  Butte  Hardware  Company  to  Schwab^  Cum- 
mings,  Hauser,  and  Fitchen,  of  December  27,  1884?  Added 
to  the  fact  that  that  was  a  void  deed,  absolutely,  we  are  of 
opinion  that  Cobban  was  not  an  innocent  purchaser  for  value. 
It  sufficiently  appeared  that,  before  Cobban  bought  from 
Schwab  and  Cummings,  he  was  informed  that  if  Schwab  and 
Cummings  had  an  apparent  title  to  the  two  thirty-seconds  in- 
terest on  record,  they  had  none  in  fact.  Fitchen  testified  to 
this  effect,  although  he  was  disputed  by  Cobban.  Schwab  and 
Cummings  each  deposed  that  he  told  Cobban  that  he  had  no 
claim  to  this  two  thirty-seconds  interest.  Cobban,  however, 
said  he  would  take  a  deed.  He  obtained  quitclaim  deeds  from 
Schwab  and  Cummings.  He  paid  five  dollars  for  each — a 
grossly  inadequate  consideration,  under  the  evidence.  Cum- 
mings deposed  that  Cobban  promised  to  give  him  more  if  he 
got  any  thing  out  of  the  claim.  Under  all  these  facts,  it  is 
apparent  that  Cobban  was  not  an  innocent  purchaser  for  value, 
and  that  he  had  the  amplest  facts  to  put  him  on  inquiry. 
Therefore,  we  arrive  at  this  situation:  By  the  receiver's  receipt, 
December  30,  1884,  whatever  right  passed  from  the  United 
States  (and  we  will  call  it  a  title  for  the  purpose  of  this  deci- 
sion) passed  to  Schwab,  Cummings,  Hanser,  and  Fitchen.  But 
at  that  time  the  Butte  Hardware  Company  owned  one-eighth 
of  the  possessory  title,  as  against  Schwab,  Cummings,  Hauser, 
and  Fitchen,  and  still  owns  it.  These  four  persons  concede 
this.  Cobban  disputes  it.  But  his  grantors  are  Schwab  and 
Cummings.  They  concede  it,  and  Cobban  is  in  no  position 
superior  to  them,  because  he  is  not  an  innocent  purchaser  for 
value.  Therefore,  every  one — Schwab,  Cummings,  Hauser, 
and  Fitchen,  in  fact,  and  Cobban,  in  effects-concedes  that  the 
first  four  persons  named  hold  in  their  names  the  receiver's  re* 
ceipt  for  the  Butte  Hardware  Company's  one-eighth  interest 
of  the  Yellow  Jack  Mining  claim.  Under  those  circumstances, 
why  should  they  not  convey  it?  It  is  not  a  question  of  prov- 
ing a  trust|  by  parol  or  otherwise.     The  simple  situation  is: 
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Four  persons  have  in  their  names  title  to  real  estate  which  be- 
longs to  another.  They  admit  that  fact,  and  Cobban  is  not 
a  person  to  controvert  it  It  is  our  opinion  that  they  are 
trustees,  and  should  be,  as  they  were,  decreed  to  convey  to 
their  cestui  que  trust.  There  seems  to  be  no  occasion  for  the 
creating  or  declaring  of  a  trust,  or  offering  evidence  that  it 
was  created  or  declared,  or  relying  upon  the  deed  from  the 
Butte  Hardware  Company  to  Schwab,  Cummings,  Hauser, 
and  Fitchen.    The  existence  of  the  trust  is  uncontroverted. 

The  action  is  to  quiet  title  and  remove  a  cloud.  Appellant 
claims  that  plaintiff  was  not  in  the  possession  of  the  preniiaes, 
the  two  thirty-seconds  undivided  interest  in  the  mining  claim 
at  the  commencement  of  the  action.  (Code  Civ.  Proc,  §  366.) 
His  specification  in  this  regard  on  motion  for  a  new  trial  is  as 
follows:  ''The  evidence  is  insufficirat  to  sustain  the  decision 
and  the  decree  of  the  court,  for  the  reason  that  the  evidence 
establishes  the  fact  that  the  defendant  Greorge  A.  Cobban  was 
in  possession  of  a  }K>rtion,  at  least,  of  the  premises  in  contro- 
versy at  the  time  of  the  institution  of  said  action,  as  was  found 
by  the  court  in  its  st>ecial  finding  No.  8."  Finding  8  is  as 
follows:  ''Did  said  defendant  Cobban,  in  pursuance  of  his  pur- 
chase of  said  two  thirty-seconds  of  said  mining  claim,  enter 
upon  a  certain  portion  thereof,  and  construct  and  erect  a  house 
thereon?  And  was  such  house  so  upon  said  premises  covered 
by  it  at  the  time  that  this  action  was  commenced?  Answer. 
He  had  built  a  foundation  for  a  hoase,  which  foundation  was 
partly  upon  a  portion  of  said  premises.''  Appellant  contends 
that  this  is  a  finding  that  respondent  was  not  in  possession  of 
the  premises,  the  subject  of  the  action.  The  subject  of  the 
action  was  two  thirty-seconds  undivided  interest  in  a  mining 
claim.  That  defendant  had  put  a  foundation  for  a  house  partly 
upon  the  mining  claim,  we  think,  is  not  a  finding  that  defend- 
ant was  in  possession  of  plaintiff's  claimed  two  thirty-seconds 
undivided  interest  in  the  premises,  or,  in  effect,  that  plaintiff 
was  not  in  such  possession. 

It  is  contended  that  plaintiff,  as  a  commercial  corporation, 
is  not  em|)owered  to  hold  or  claim  an  interest  in  a  mining 
claim.  It  appeared  that  plaintiff  was  occupying  a  portion  of 
tiie  surface  of  the  claim  with  a  warehouse  which  it  was  using 
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in  its  business.  The  defendant  Cobban  is  not  an  appropriate 
person  to  raise  that  question.  Wiiat  Cobban  claims  as  to  title 
comes  from  plaintiff.  If  Cobban  could  be  said  to  own  any 
thing  (whichy  as  we  have  seen,  cannot  be  said)  he  owned  it 
from  plaintiff  as  grantor  beliind  Schwab  and  Cummings. 
{JFtrsl  Nat.  Bank  v.  Boberts,  9  Mont.  331.)  The  judgment  is 
affirmed. 

Affirmed. 

PEMBERTONy  C.  J.,  having  been  counsel  in  this  case,  does 
not  participate  in  the  decision. 

Harwood,  J.,  concurring. — My  concurrence  in  affirming 
the  judgment  of  the  trial  court  proceeds  upon  the  ground  that 
the  facts  shown  give  rise  to  a  trust  in  the  grantees  of  the  pat- 
ent in  ftvor  of  the  plaintiff  for  the  eighth  interest  which  it 
owned  in  said  property  when  patent  was  issued  therefor,  and 
tliat  appellant,  Cobban,  acquired  his  alleged  claim  thereto  with 
knowledge  of  the  equities  existing  in  favor  of  plaintiff.  For 
the  purpose  of  this  review  the  receiver's  final  receipt  has  been 
regarded  by  both  parties  as  equivalent  to  a  patent,  and  there- 
fore the  case  is  considered  as  if  patent  had  issued.  It  is  not 
disputed  that  after  patent  was  applied  for  and  notice  had  run, 
plaintiff  came  into  ownership  of  an  eighth  interest  in  said  lode 
claim,  nor  that  the  Largey  deed,  purporting  to  convey  plain- 
tiff's interest  to  Schwab,  Cummings,  Hauser,  and  Fitchen  was 
void.  But  through  the  appearance  of  said  void  deed  the 
United  States  government  was  induced  to  convey  the  whole  of 
said  daim  to  the  other  co-owners  above  named,  thereby  carry- 
ing the  legal  title  of  plaintiffs  interest  to  the  grantees  in  the 
patent.  Now,  the  title  to  plaintiff's  interest  in  said  claim  hav- 
ing passed  away  from  it  by  the  circumstance  of  said  void  deed 
being  recognized  as  valid,  the  grantees  of  that  interest  became 
trustees  thereof,  holding  the  same  for  the  use  and  benefit  of  the 
real  owner  the  same  as  if  the  title,  by  mistake,  had  been  con- 
veyed and  recorded  in  the  name  of  a  stranger.  That  trust  is 
implied  by  operation  of  law  upon  the  circumstances  mentioned, 
and  does  not  depend  upon  the  alleged  express  agreement  for 
reconveyance  claimed  to  have  been  made  by  Largey  on  behalf 
of  plaintiff  at  the  time  the  void  deed  was  executed,  nor  upon 
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any  action  of  Largey  because  liis  attempted  conveyance  was 
void,  as  all  parties  admit,  and  in  fact  did  not  divest  plaintiff 
of  its  interest.  The  void  deed  figured  in  the  transaction  as 
the  mere  circumstance  which  misled  the  government  to  grant 
plaintiff's  interest,  along  with  the  rest  of  the  lode,  to  the 
grantees  above  named*  Plaintiff  did  not  own  or  claim  an  in- 
terest adverse  to  any  other  claimants  in  said  lode,  but  it  owned  an 
interest  in  conjunction  with  and  recognized  by  the  other  claim- 
ants and  patentees  of  said  lode.  (Hunt  v.  Paichin,  35  Fed. 
Rep.  816.)  And  plaintiff,  having  come  into  ownership  after 
application  of  patent,  for  the  sake  of  convenience  in  obtaining 
the  patent,  it  was  thought  expedient  by  those  assuming  to  act 
that  plaintiff's  interest  should  be  deeded  over  to  the  other 
grantees  in  the  patent  in  order  to  make  it  appear  to  the  gov- 
ernment's agenta  that  the  persons  to  whom  the  patent  was 
issued  were  the  owners  of  the  whole  of  said  claim.  But  that 
deed  was  void,  and  therefore  when  the  patent  was  issued  tlie 
legal  title  of  plaintiff's  interest,  which  it  had  not  parted  with, 
was  conveyed  to  the  grantees  named  in  the  patent.  It  appears 
that  the  grantees  in  the  patent^  although  made  parties  to  this 
action,  have  never  come  in  and  denied  the  foregoing  facts,  and 
the  record  shows  that  Cobban  obtained  such  conveyance  for  a 
mere  nominal  sum  as  consideration,  and  with  knowledge  of  the 
facts  upon  which  the  law  raises  a  trust  in  the  patentees  of  said 
land  in  favor  of  plaintiff  to  the  extent  of  its  interest.  (2  Pom- 
eroy's  Equity  Jurisprudence,  §  1048.)  So  that  Cobban  is  in 
no  position  to  claim  equities  in  his  behalf  which  the  grantees 
of  said  patent  could  not  have  invoked.  It  appears  to  me  to 
be  a  case  of  constructive  trust,  arising  by  operation  of  law  and 
should  be  executed  as  directed  by  the  judgment  of  the  trial 
court.  {Hunt  v.  Paichin,  35  Fed.  Rep.  816;  Lakin  v.  Sierra 
BuUea  O.  Mining  Go.,  25  Fed.  Rep.  337;  Hardy  v.  Harbin,  4 
Saw.  526;  WUaon  v.  Castro,  31  Cal.  421;  Salmon  v.  Symonds, 
30  Cal.  301.) 

The  point  is  raised  that  plaintiff  was  not  competent  to  re- 
ceive and  hold  said  interest  in  the  mining  claim,  because  the 
acquisition  of  such  property  was  not  specially  within  the  scope 
of  the  object  and  puri>ose  of  the  corporation,  as  expressed  in 
its  articles  of  incorporation.     I  do  not  think  that  point  could 
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be  maintained  so  as  to  avoid  the  title  of  plaintiff  to  said  prop- 
erty in  favor  of  a  stranger.  A  corporation  organized  for  spe» 
cial  purposes^  specified  in  the  articles  of  incorporation,  might, 
in  transacting  that  business,  necessarily  come  into  the  owner- 
ship of  property  of  a  dass  not  within  the  objects  for  which  it 
was  incorporated.  The  collection  or  enforcement  of  obliga- 
tions due  the  corporation  might  necessarily,  in  the  course  of 
the  transaction  of  its  business,  bring  it  into  ownership  of  prop- 
erty, the  acquirement  of  which  is  not  within  the  special  object 
and  purpose  for  which  the  company  was  organized,  as  ex- 
pressed in  its  articles  of  incorporation.  Put  it  would  hardly 
be  seriously  urged  in  such  event  that  the  title  of  the  corpora- 
tion as  to  such  property  was  void  in  favor  of  a  stranger  who 
undertook,  unlawfully,  to  assume  and  hold  the  property  in 
question.  Of  course,  cases  arise  where  agents  of  a  corporation 
have  been  held  liable  to  the  stockholders  or  others  interested 
and  injured  by  a  departure  from  the  scope  and  purpose  of  the 
company  in  its  transactions,  but  such  complainants  are  not 
strangers  or  without  interest  in  the  conduct  of  the  corporation. 
And  the  commonwealth  may  also  interfere  and  forfeit  the 
charter  and  wind  up  tlie  affairs  of  the  corporation  in  certain 
cases  for  abuse  of  its  charter  privileges  by  unlawful  use  or  de- 
parture therefrom;  But  no  cases  have  been  cited,  and  prob- 
ably cannot  be  found,  where  strangers  have  been  heard  to  raise 
such  a  defense  to  their  unwarranted  claims  upon  the  property 
of  a  corporation.  To  the  contrary  may  be  cited  the  following 
cases.  {Fird  NaL  Bank  v.  Roberta,  9  Mont.  331;  NcUionai 
Bank  V.  MaUhew8,  98  U.  S.  621;  Nationai  Bank  v.  WhUney, 
103  U.  S.  99;  Fortier  v.  New  Orleans  Nat  Bank,  112  U.  S. 
439;  National  etc  Mining  Cb.  v.  (Xarkin,  14  Cal.  544;  Oalifor^ 
nia  State  Td.  Co.  v.  Atta  Tel  Cb.,  22  Cal.  398.) 

I  concur  in  affirming  the  judgment  of  the  trial  court 
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WOODMAN,  Respondent,  v.  CALKINS   et  al.,  Ap- 

PELLANTS. 
[Argaed  October  8, 1892.    Decided  October  2, 1898.] 

Boin>—SweH«9^Fafhar€  of  principai  to  iign.—ln  «n  action  brought  by  «n  officer 
npoD  an  iademnity  bond  given  bim  to  maintain  an  attachment  it  ia  no  defense 
on  behalf  of  the  soretiea  that  they  aigned  snoh  bond  only  on  the  condition  and 
nnderatanding  that  their  principal  should  sign  it  before  its  delirery,  which 
was  not  done,  and  of  which  condition  the  officer  was  ignorant,  aa  snch  bond 
would  be  a  Talid  obligation  of  the  snretieB  without  the  signature  of  the  prin- 
cipal procuring  and  deliyering  it,  and  his  failare  to  sign  would  affect  no  sub- 
stantial right  of  the  anreties.  (BoBklns  t.  WhUe,  ante,  page  70;  Wibaux  r, 
Grinnett  Uvntook  Oo„  9  Mont.  164;  2fey  t.  Orr,  2  Mont.  639;  Fiene  y.  MUe9, 
6  Mont  648;  Hedderick  ▼.  Fontei,  6  Mont.  848,  cited.) 

AppecUfrom  Itrd  Judicial  Didridy  Lewis  and  Owhe  County. 

Action  on  bond.     Judgment  on  the  pleadings  was  rendered 
for  the  plaintiff  by  Hunt,  J.    Affirmed. 

(363) 
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Statement  of  the  case  bj  the  justice  delivering  the  opinion. 

This  action  is  commenced  by  plaintiff,  as  constable,  against 
the  defendants,  who  were  sureties  on  an  undertaking  to  indem- 
nify plaintiff,  as  constable,  for  holding  property  which  he  had 
seized  on  an  attachment,  and  which  was  claimed  by  persons 
other  than  the  defendant  in  the  attachment  suit. 

Archie  Beaton  brought  suit  against  Patrick  Leo,  in  the 
justice  court,  to  recover  seventy-four  dollars.  A  writ  of  attacli- 
ment  was  issued  in  that  action,  and  given  to  plaintiff,  a  spe- 
cially deputed  constable,  for  service.  The  constable  levied 
upon  the  sum  of  forty-five  dollars  and  eighty-five  cents  in  the 
hands  of  P.  J.  Touhy. 

Wise  &  Goodkind  served  written  notice  upon  the  constable, 
claiming  the  moneys,  so  levied  upon,  as  belonging  to  them,  and 
demanding  the  delivery  of  the  same  to  them.  The  constable 
informed  the  plaintiff  in  the  action  of  that  fact.  Thereupon 
the  defendants  executed  and  delivered  to  plaintiff  a  written 
undertaking,  which  is  attached  to  the  complaint  in  this  action. 
In  consideration  of  that  undertaking  the  constable  paid  over 
the  money  so  levied  upon  to  the  plaintiff  in  the  action.  The 
undertaking  was  to  the  effect  that  the  parties  thereto  would 
save  the  plaintiff  herein  harmless  from  said  claim  of  Wise  & 
Groodkind. 

Afterwards  Wise  &  Goodkind  brought  action  against  this 
plaintiff,  and  recovered  judgment  against  him  for  the  amount 
which  they  had  so  claimed  as  their  property  in  the  hands  of 
said  Touhy. 

Plaintiff  now  brings  action  against  these  defendants,  sureties 
on  said  undertaking,  for  damages  by  reason  of  the  judgment 
against  him,  which  he  had  paid. 

The  undertaking  which  these  defendants  gave,  named  as 
parties  thereto,  Archie  Beaton  as  principal,  and  R.  M.  Calkins 
and  J.  S.  Featherly  as  sureties.  It  was  executed  by  the  sure- 
ties only,  and  not  by  the  principal.  The  above  facts  appear 
by  the  complaint  in  this  action. 

The  answer,  among  other  things,  set  forth  "that  it**  (the 
undertaking  or  bond)  "was  signed  by  these  defendants  as  sure- 
ties, on  the  condition  and  understanding  that  he'*  (said  Beaton) 
"should  sign  it  before  it  should  be  delivered;  that  said  Beaton 


13  Mont,]  Woodman  t;.  Calkins.  865 

never  signed  Ike  same,  nor  did  any  one  in  his  belialf^  and  that 
these  defendants  never  intended^  nor  cousented,  that  it  should 
be  delivered  without  his  signature.'' 

On  the  motion  of  plaintifiT,  the  court  rendered  judgment  in 
favor  of  plaintiff^  upon  the  pleadings. 

Did  the  plea  of  defendant,  as  to  the  agreement  in  reference 
to  the  delivery  of  the  undertaking,  form  an  issue  which  should 
have  been  tried  ?  If  so,  the  judgment  on  the  pleadings  is  oon« 
tended  by  appellants  to  be  error. 

David  B.  Carpenter,  for  Appellants. 

J2.  B.  PuroeB,  for  Respondent. 

The  undertaking  pleaded  as  the  foundation  of  the  suit  is  a 
valid  statutory  undertaking,  and  is  a  valid  obligation  without 
the  signature  of  the  principal.  (Pierae  v.  Miles,  6  Mont.  549; 
Melrdoah  v.  Hurst,  6  Mont.  287;  Dair  v.  UniUd  Stales,  16 
Wall,  1;  Tidball  v.  Halley,  48  Cal.  611;  Goodyear  Denial  Cb. 
v^  Bacon,  148  Mass.  542;  Goodyear  Dental  Co.  v.  Caduo,  144 
Mass.  85.) 

Harwood,  J. — The  foregoing  statement  of  the  case  byJMr. 
Justice  De  Witt,  is  sufficient  for  the  purposes  of  this  decision. 
The  judgment  of  the  trial  court,  in  our  opinion,  should  be  af- 
firmed. 

Beaton,  the  principal,  who  procured  the  undertaking  to  be 
executed  by  the  sureties  on  his  behalf,  and  received  the  at- 
tached money  from  the  officer  (which  money  was  not  subject 
to  the  attachment),  was  liable  therefor,  without  signing  the 
undertaking,  in  an  action  by  the  officer,  as  well  as  to  reimburse 
his  sureties  for  whatever  they  were  compelled  to  pay  by  reason 
of  their  engagement  in  said  undertaking,  on  behalf  of  the 
principal.  Both  the  principal  and  sureties  could  have  been 
sued  in  the  same  action,  or  if  the  principal  was  not  joined  in 
the  action  brought  by  the  officer  against  the  sureties,  they 
could  have  required  the  principal  to  be  brought  in  and  made 
party  defendant  in  the  action  against  the  sureties,  anct  have 
execution  levied  against  the  principal  first.  (Hoskinsv,  While, 
ante,  page  70;   Wibeaux  v.  Grinnell  Livestock  Co.,  9  Mont.  154.) 
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Thereby  liability  for  the  same  damage  would  have  been 
fastened  apon  the  principal  debtor,  along  with  the  sureties. 
No  substantial  right  of  the  sureties  was  lost,  by  reason  of  the 
principal  failing  to  sign  said  undertaking.  Nor  are  they  even 
inconvenienced  thereby,  for  had  they  made  the  principal  a  party 
defendant  with  them  in  the  action  against  the  sureties,  the 
instant  there  were  shown  grounds  for  recovery  of  damages 
from  the  sureties  for  the  default  of  the  principal,  the  same 
showing  would  have  been  ground  for  judgment  against  the 
principal  obligor  also.  The  defense  alleged  by  the  sureties 
that  the  undertaking  ''  was  signed  by  these  defendants  as  sure- 
ties on  condition  and  understanding"  that  the  principal,  Bea- 
'  ton,  should  sign  it  also;  '^  and  that  these  defendants  never 
intended  nor  consented  that  it  should  be  delivered  without  his 
signature,^'  involves  no  fact  or  condition,  which,  under  the 
law,  would  have  given  them  any  right  or  remedy  for  reim- 
bursement or  contribution,  which  they  do  not  already  possess. 
Therefore,  no  substantial  defense  was  set  up  by  the  answer  in 
that  respect,  and  the  court  ruled  correctly  in  disregarding  it 
{Wibeaux  v.  Orinnell,  9  Mont.  154,  and  Hoskina  v.  White, afiie, 
I>age  70.)  The  law,  as  expounded  in  the  case  of  Ney  v.  Or, 
2  Mont.  569,  when  rightly  considered,  would  lead  to  the  same 
conclusion,  because  the  pleading  in  the  case  at  bar  does  not 
show  that  the  officer  who  turned  over  the  attached  property  to 
Beaton  on  receiving  said  undertaking  for  his  protection  in  so 
doing,  was  at  all  cognizant  of  the  ''condition  and  nnderstand- 
ing''  of  the  sureties  that  Beaton,  the  principal,  should  sign  the 
undertaking  before  it  was  delivered;  or  that  defendants  '*  never 
intended  tliat  it  should  be  delivered''  without  the  signature  of 
Beaton,  principal.  It  has  been  held  that  such  statutory  under- 
takings are  good  and  binding  obligations  of  the  sureties  with- 
out the  signature  of  the  principal,  who  procures  and  delivers 
the  same  on  his  behalf.  Therefore,  so  far  as  the  undertaking 
shows  on  its  face,  the  officer  and  his  legal  advisers,  were  justi- 
fied in  accepting  it  as  a  good  and  valid  obligation  of  the  sure- 
ties, although  not  signed  by  the  principal.  {Piene  v.  Jfifes,  5 
Mont!  549;  Bedderick  v.  Poniet,  6  Mont.  348.) 

The  argument,  that  under  all  circumstances  or  in  all  engage- 
ments on  obligations,  it  cannot  be  affirmed  as  a  legal  propo- 
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sitioD,  that  it  would  be  of  no  material  legal  advantage  to  the 
sureties  to  have  the  principaPs  signature  on  the  bond  or  under- 
taking, has  no  force  in  this  case.  The  question  in  this  case 
must  be  decided,  and  decided  on  the  legal  conditions  involved 
in  it.  If  the  sureties  have  lost  any  material  legal  right  by 
reason  of  the  omission  of  tlie  principal  to  sign  this  undertaking 
(obligating  himself  to  do  as  principal  what  the  law  obliges  him 
to  do  without  the  undertaking)  it  has  not  been  pointed  out  or 
in  any  manner  suggested  in  this  case.  It  is  well  known  that 
there  are  bonds  and  obligations  whereby  the  liability  of  both 
principal  and  sureties  arise  from,  and  is  founded  upon,  the 
instrument  alone,  and  where  the  principal  could  neither  be 
held  liable  directly  to  the  obligee,  nor  collaterally  as  between 
bim  and  the  sureties  without  his  signature,  but  such  is  not  the 
case  at  bar.  And  we  do  not  perceive  how  general  suggestions 
of  doubts  respecting  those  cases  are  applicable  in  deciding  this, 
or  will  aid  in  correctly  deciding  such  other  eases  when  they 
arise. 

An  order  will  be  entered  affirming  the  judgment  of  the  trial 
oourt 

Pehbehton,  C.  J.,  concurs. 

Db  Witt,  J.  {concurring). — I  am  not  wholly  satisfied  that 
it  is  of  absolutely  no  advantage  to  the  sureties  to  have  the 
principal's  signature  on  the  undertaking;  nor  am  I  satisfied 
that,  under  all  circumstances,  sufficient  evidenceof  the  liability 
of  the  signing  sureties  would  also  be  alone  proof  of  the  lia- 
bility of  the  nonsigning  principal.  I  think  cases  might  arise 
where  the  proof  would  have  to  go  a  pace  further.  But  the 
suggested  advantage  to  the  sureties  is  probably  not  sufficiently 
substantial  in  this  case  to  be  noticed.  I  therefore  concur  in 
the  affirmance. 
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STATE,  Appellant,  v.  MIDDLETON,  Respondent. 

[Submitted  June  16, 1893.    Decided  October  2, 1898.] 

OoBXB  m  Cbimikaxi  CASib— County  aUomey*g  /ees.— The  fees  allowed  a  countj 
attorney  by  the  act  of  March  14, 1889,  for  drawing  an  information  and  for  the 
trial  of  ft  case  an  not  now  taxable  against  %  defendant,  such  fees  being  no 
longer  payable  either  to  the  county  attorney,  by  reason  of  that  officer's  com- 
pensation being  limited  to  &  salary  by  the  act  of  March  6, 1891,  or  to  the 
county  treasurer,  by  reason  of  county  attorneys  being  omitted  from  the  re- 
quirement of  the  latter  act  that  fees  collected  by  sherifb  and  other  named 
officers  be  paid  into  the  county  treasury. 

Appeal  from  Fifth  Judicial  District^  Beaverhead  Cbunfy. 

Conviction  for  practicing  medicine  without  a  certificate  from 
the  board  of  medical  examiners.  Defendant's  motion  to  retax 
costs  was  granted  by  Galbbaith,  J.    Affirmed. 

Statement  of  the  case  bj  the  justice  delivering  the  opinion. 

This  is  an  appeal  bj  the  state  on  the  question  of  law 
reserved.  (Crim.  Proc.  Act,  §  396.)  Defendant  pleaded 
guilty  on  an  information  charging  him  with  practicing  medi- 
cine without  a  certificate  from  the  slate  board  of  medical 
examiners.  He  was  sentenced  bj  the  court  to  pay  a  fine  of 
$100  and  costs.  The  county  attorney  filed  a  memorandum  of 
costs,  which  included,  among  other  items,  a  fee  for  the  county 
attorney  for  drawing  the  information  of  $6,  and  also  a  fee 
for  the  trial  of  the  case,  $20.  The  defendant  moved  to  retax 
the  costs,  objecting  to  the  items  of  the  county  attorney's  fees 
above  mentioned.  This  motion  was  granted,  and  from  this 
order  and  the  question  of  law  reserved  the  state  appeals. 

Under  the  act  of  March  14,  1889  (16  Sess.  Laws,  p.  147), 
the  county  attorney  received  his  compensation  by  salary  and 
fees.  In  first-class  counties  he  received  a  salary  of  $800,  in 
second-class  counties  of  $600  per  annum.  (Act  March  14, 
1889,  §  3;  16  Sess.  Laws,  p.  149.)  In  addition  to  these 
salaries,  all  county  attorneys  received  certain  fees  for  partica- 
lar  services,  providing,  however,  that  their  total  compensa- 
tion (salary  and  fees)  should  not  exceed  $3,000  per  annum. 
(Act  March  14,  1889,  §  9;  16  Sess.  Laws,  p.  150.)  Later, 
and  after  the  admission  of  the  state  to  the  union  (November  8, 
1889)  was  enacted  the  salary  law  of  March  6, 1891.    (2  Sess. 
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Laws,  p.  235.)  Section  1  of  that  act  provides  that  tbe  fees, 
costs,  percentages,  penalties,  allowances,  and  all  other  perqui- 
sites, of  whatever  kind,  which  by  law  any  sheriff,  treasurer, 
county  clerk,  and  recorder,  clerk,  or  deputy  clerk  of  the  dis- 
trict court,  assessor,  county  superintendent  of  common  schools, 
is  authorized  to  receive  for  any  official  service,  shall  be  by 
him  turned  into  the  county  treasury,  and  shall  be  the  prop- 
erty of  the  county.  Section  3  of  the  act  provides  **  that  the 
said  officers  named  in  section  1  of  this  act  shall  each  be  allowed 
to  receive,  as  annual  compensation  for  their  services  as  officers 
of  their  respective  counties,  by  classes,  as  follows/'  Then  fol- 
lows a  list  of  the  county  officers  and  their  compensation  in  the 
counties  of  the  different  classes.  In  this  list  are  found  county 
attorneys,  with  a  salary  of  $2,500,  in  the  first-class  counties; 
$1,500  in  the  second-class  counties;  and  $1,200  in  the  third- 
class  counties.. 

The  act  further  provides:  ''It  being  the  intent  and  meaning 
of  this  act  to  limit  the  maximum  actual  [annual?]  compensa- 
tion from  all  sources  of  the  officers  named  under  this  act,  to 
the  sums  named  in  this  section.^' 

The  position  of  the  state  on  this  appeal  is  that  although  the 
county  attorney  does  not  receive  the  fees,  as  under  the  law  of 
March  14,  1889,  for  his  own  compensation,  yet  that  he  is 
allowed  to  tax  them  up  in  the  judgment  against  a  convicted 
defendant,  and  is  required  to  collect  them  and  turn  them  into 
the  county  treasury. 

Henri  J.  HaskeU,  attorney  general,  and  M,  J.  Burleigh,  for 
the  state,  Appellant. 

Db  Wrrr,  J. — ^It  is  not  claimed  that  the  county  attorney 
has  now  any  right  to  tax  np  costs  under  tlie  law  of  March  14, 
1889,  as  a  compensation  for  himself.  It  is  conceded  that  his 
salary  is  his  full  and  only  compensation.  But  the  state  con- 
tends on  this  appeal  that  the  county  attorney  should  tax  costs, 
as  provided  in  the  law  of  1889,  against  a  convicted  defendant 
for  the  benefit  of  the  state,  and  that  said  costs  should  be  col- 
lected for  the  state.  We  cannot  agree  to  this  view.  Sections 
8  and  9  of  the  law  of  1889  provide  the  compensation  of  county 
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attorneys.  The  county  paid  this  by  way  of  salary  and  fees, 
and  those  fees  in  a  particular  case  were  taxed  as  costs  against 
the  defendant  convicted  in  that  case.  Then  came  the  act  of 
1891,  and  provided  anotlier  and  different  compensation  for  the 
county  attorneys,  to  wit,  a  salary  alone,  and  which  was  to  be, 
and  is  now,  his  only  compensation.  (2  Sess.  Laws,  §  3,  p. 
237.)  So  the  act  of  1889  was  swept  away,  as  providing  com- 
pensation for  county  attorneys,  and  the  act  of  1891  took  its 
place.  Therefore,  there  is  now  no  law  for  taxing  and  collect- 
ing these  fees  for  the  county  attorney  himself,  and  there  was 
no  law  for  taxing  these  fees  for  the  benefit  of,  and  paying 
them  into,  the  county  treasury;  for  section  1  of  the  act  of 
March  6,  1891,  provides  for  the  payment  into  the  county 
treasury  of  the  fees  collected  by  sheriffs,  treasurers,  and  other 
ofBcers,  naming  them,  but  the  section  omits  to  mention  county 
attorneys.  Therefore,  this  seems  to  be  the  result.  As  the  fees 
mentioned  in  section  9,  act  March  14, 1889,  are  collectible  and 
payable  neither  to  the  county  attorney  nor  to  the  county  treas- 
urer they  are  not  taxable  against  the  defendant.  The  judg- 
ment of  the  district  court  is  affirmed. 

The  chief  justice  and  Harwood,  J.,  concur. 


i  'i^\       STATE  EX  REL  KELLOGG  v.  DISTRICT  COURT  OP 
FIRST  JUDICIAL  DISTRICT. 

[  Argaed  M&y  80, 1893.    Decided  October  %  1898.  ] 

FHXBtoiAiifl  AHD  Qxmaiuxm—Medical  exafnmer8^App€al8,^Vnvle  the  Jurisdiction 
bestowed  npon  the  district  court  by  the  constitution  cuiDOt  be  abridged  by  tb« 
legislfttore,  it  may  invest  such  court  with  additional  jurisdiction  in  harmony 
with  its  character  and  not  a  usurpation  of  the  constitutional  powers  of  any  other 
court,  and  therefore  the  provision  of  the  act  to  regulate  the  practioe  of  medi- 
dne  (Sess.  ILaws  1889,  p.  175)  allowing  an  appeal  to  the  district  court  by  the 
aggrieved  party  in  case  of  the  revocation  or  refusal  by  the  board  of  medicsl 
eiaminers  of  a  license  to  practice  medicine  cannot  be  held  to  contravene  article 
VUI,  section  11  of  the  constitution  providing  that  the  district  court  shall  have 
appellate  jurisdiction  in  all  cases  arising  in  justices*  and  other  inferior  courts, 
the  latter  provision  not  being  prohibitory  in  form. 

Bams— 5ame.— An  appeal  bv  a  physician  to  the  district  court  fh>m  the  action  of  th* 
board  of  medical  examiners  in  revoking  his  license  to  practioe  his  profession  is* 
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not  nngafory  in  that  the  act  allowing  snch  appeals  prescribea  no  rnlea  to  gaide 
the  district  court  in  adjudicating  that  class  of  cases. 
UA»VAMVB-^IH»trict  courL—Mandamua  is  tbe  proper  remedy  to  reinstate  in  the 
district  coort  an  appeal  properly  brought  within  its  jurisdiction,  but  which  it 
dismissed  on  the  ground  of  want  of  jurisdiction. 

OrigiDal  proceediDg.  Application  for  writ  of  mandate  to 
compel  the  district  court  to  reiustate  an  appeal  which  it  had 
dismissed.     Writ  granted. 

B.  P.  Carpenter,  and  /.  W.  Kinney,  for  Relator. 
Henry  N.  Blake,  and  C  B.  Nolan,  for  Respondent. 

Harwood,  J. — Application  is  made  herein  for  a  writ  of 
mandate,  directed  to  the  district  court  of  the  first  judicial  dis- 
trict, requiring  it  to  entertain  the  appeal  of  relator  from  the 
action  of  the  board  of  medical  examiners  of  the  state  of  Mon- 
tana in  revoking  relator^s  license  to  practice  medicine  in  this 
state. 

It  appears  that,  pursuant  to  the  provisions  of  the  statute  in 
that  respect  made  and  provided  (Act  to  Regulate  the  Practice 
of  Medicine,  etc.,  Sess.  Laws  1889,  176),  relator  was  proceeded 
against  before  said  board  of  medical  examiners  upon  certain 
charges  alleged  to  constitute  "  unprofessional,  dishonorable,  and 
immoral  conduct''  in  the  practice  of  said  profession,  and,  after 
hearing,  said  board  found  relator  guilty  as  charged,  and  there* 
upon  revoked  his  license  to  practice  medicine  and  surgery  in 
this  state.  An  appeal  was  duly  prosecuted  from  the  decision 
of  said  board  to  the  district  court  ef  the  first  judicial  district 
in  and  for  Lewis  and  Clarke  county,  and,  upon  the  docketing 
of  said  appeal,  motion  to  dismiss  the  same  was  interposed  by 
said  board  of  medical  examiners  on  the  following  grounds: 
''  (a)  That  the  papers  in  said  cause  are  not  properly  in  court; 
(b)  That  there  is  no  provision  of  law  by  which  an  appeal  can 
be  taken,  in  that  the  law  purporting  to  permit  an  appeal  is  in 
contravention  of  the  constitution  of  the  state  of  Montana,  and 
void;  (c)  That  there  is  no  procedure  provided  by  law  by  which 
and  through  which  a  hearing  on  appeal  can  be  had;  (d)  That 
the  action  of  the  medical  board  is  final  under  the  law,  except 
in  so  far  that  its  action  may  be  reviewed  by  the  district  court, 
through  the  medium  of  summary  process."     Thereupon  the 
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court^  after  consideration^  sustained  the  motion  and  dismisseil 
said  appeal,  and  the  same  grounds  are  urged  in  this  proceed- 
ings as  reasons  for  the  denial  of  the  writ  of  mandate  prayed 
for;  therefore  the  only  question  involved  in  this  consideration 
is  wliether  or  not  such  appeal  would  lie  in  favor  of  relator. 

Tlie  act  of  the  legislature,  cited  suprOf  after  providing  for 
the  organization  of  said  board  of  medical  examiners,  and  pre* 
scribing  its  duties  in  re8i)ect  to  the  examination  of  applicants 
desiring  to  practice  medicine  and  surgery  in  this  state  as  to 
their  qualifications  to  be  licensed  thereunto,  and  for  the  issu^ 
ance  of  a  certificate  of  license  by  said  board  to  persons  found 
duly  qualified,  further  provides  that  ''such  board  may  refuse 
or  revoke  a  certificate  for  unprofessional,  dishonorable,  or  im* 
moral  conduct,  or  refuse  a  certificate  to  any  one  who  may  pub- 
licly profess  to  cure  or  treat  disease,  injury,  or  deformity,  in 
such  a  manner  as  to  deceive  the  public.  In  all  cases  of  refusal 
or  revocation,  the  applicant,  if  he  or  she  feel  aggrieved,  may 
appeal  to  the  district  court  of  the  county  where  such  applicant 
may  have  applied  for  a  certificate.''  This  provision  for  api)eal 
in  such  cases  appears  to  have  been  held  unconstitutional  by  the 
district  court  in  dismissing  relator's  appeal,  as  aforesaid. 

The  proposition  is  advanced  that  the  district  court  cannot 
lawfully  entertain  an  appeal  from  the  action  of  said  board,  as 
provided  for,  because  the  constitution  provides  that  the  district 
court  ''shall  have  appellate  jurisdiction  in  all  cases  arising  in 
justices'  and  other  inferior  courts,  in  their  respective  districts, 
as  may  be  provided  by  law,  and  consistent  with  this  constitu- 
tion." (Art.  VIII,  §  1 1.)  Respondent  contends  that  the  proper 
interpretation  of  this  clause  of  the  constitution  is,  that  the  dis- 
trict courts  can  entertain  appeals  from  justices'  and  inferior 
courts  only;  and  such  must  be  the  construction  put  upon  it  to 
sustain  the  ruling  of  the  court  below.  But  the  provision  of 
the  constitution  under  consideration  is  not  in  such  prohibitory 
form,  and  we  do  not  think  that  provision  imports  such  inten- 
tion. Even  appeals  which  may  be  allowed  from  justices'  and 
inferior  courts  are  left  by  the  constitution  within  the  control 
of  the  legislature. 

The  construction  contended  for  by  respondent  would  intro- 
duce a  radical  change  in  the  system  provided  for  the  control 
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of  certain  important  public  affairs,  which  has  prevailed  in  this 
jurisdiction  throughout  the  territorial  regime,  and  which  pro- 
visions are  still  contained  in  the  body  of  the  statute  laws 
adopted  by  the  constitution  for  state  government;  for  that 
holding,  logically  followed  out,  would  cut  off  the  appeal  to  the 
district  court,  provided  by  statute,  from  the  action  of  the 
board  of  county  commissioners,  in  respect  to  the  allowance  or 
disallowance  of  claims  against  the  county  (Comp.  Stats.,  div. 
6,  §§  764,  765),  appeals  from  the  award  of  road  viewers  in 
laying  out  highways  (mpra,  §  1821),  appeals  from  the  award 
of  the  commissioners  in  proceedings  where  the  power  of  emi- 
nent domain  is  exercised  (Code  Civ.  Proc,  §§  607,  608),  and 
perhaps  other  appeals  in  similar  cases.  All  such  appeals  from 
the  action  of  the  board  to  the  district  court  of  the  proper  dis- 
trict are  provided  for  by  statute  in  favor  of  the  party  ag- 
grieved; and  it  is  very  doubtful  that  the  legislature  would 
have  made  provision  for  action  of  boards  in  such  important 
affairs  as  those  statutes  contemplate,  if  such  action  was  final, 
as  it  would  be,  in  many  respects,  without  provision  for  appeal. 
It  is  well  known  that  a  review  by  a  court  through  the  medium 
of  certiorari  would,  under  the  rules  governing  such  writs,  be 
inadequate  to  reach  a  complete  consideration  of  the  case  on  the 
merits,  with  power  to  render  such  judgment  as  the  justice  of 
the  case  might  warrant,  and  taking  away  the  right  of  appeal 
in  such  cases  might  lead  to  declaring  those  numerous  statutes 
void  in  toio;  on  the  ground  that  the  legislature  would  not  have 
invested  such  boards  with  the  large  powers  committed  to  them 
if  their  action  had  been  understood  to  be  final,  and  beyond  re- 
view, through  the  appeal  provided  in  the  same  statute.  It  is 
therefore  observed  how  extensive  and  radical  is  the  effect  con- 
templated by  the  framers  of  the  constitution  in  the  particular 
under  consideration,  if  the  interpretation  contended  for  by  the 
respondent  expresses  the  intention  of  its  framers.  But  we 
think  that  if  such  was  the  intention,  it  would  have  been  indi- 
cated without  uncertainty,  by  a  provision  in  the  prohibitory 
form,  unlike  the  clause  under  consideration,  but  something  like 
the  form  unto  which  said  clause  is  construed  by  the  holding 
contended  for  in  this  proceeding.  But,  as  before  observed,  the 
language  of  the  constitution  under  consideration  is  not  in  such 
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proliibitory  form;  uor  do  we  tliiuk  the  framers  of  that  instru- 
ment intended  such  interpretation,  or  the  radical  change  in  the 
system  of  laws,  so  long  prevailing  in  this  jurisdiction,  to  which 
it  leads,  without  any  other  provisions  to  supply  the  place  of 
those  laws  uprooted  thereby.  {State  v.  Hiolanan,  11  Mont. 
544.) 

While  it  is  a  fundamental  principle  that  the  legislature  can- 
not interfere  with  the  existence  or  abridge  the  jurisdiction 
bestowed  upon  courts  by  the  constitution  it  has  been  held  by 
eminent  authority  that  the  legislature  may  invest  such  courts 
with  additional  jurisdiction.  This  subject  was  extensively 
considered  in  a  singularly  able  opinion  delivered  by  the  court 
of  errors  and  appeals  of  New  Jersey,  in  a  case  decided  in 
1869  {Harris  v.  Vanderveerif  Ex.,  21  N.  J.  Eq.  424),  reach- 
ing  the  conclusion  that,  "an  extension  of  the  jurisdiction  of  a 
court,  such  extension  being  in  harmony  with  its  character,  and 
not  being  a  usurpation  on  the  inherent  powers  of  any  other 
court,  is  not  within  the  constitutional  prevention."  The 
same  proi)osition  is  announced  in  Wells  on  Jurisprudence,  54; 
and  we  have  been  unable  to  find  any  authorities,  either  In 
cases  or  in  works  on  constitutional  law,  to  the  contrary  effect. 
Kespondent's  counsel  cite  some  early  cases  from  California  in 
support  of  their  view;  but  the  court  in  those  cases  had  under 
consideration  not  only  a  different  judicial  system,  but  entirely 
different  constitutional  provisions  to  construe,  as  shown  in  GiW- 
field  V.  Hudson,  3  Cal.  389,  and  others  cited.  There  the  consti- 
tution invested  the  district  courts  with  original  jurisdiction  in 
law  and  equity  cases,  and  was  silent  as  to  any  appellate  juris- 
diction in  those  courts;  but  the  controlling  provision  in  those 
cases  seems  to  be  that  the  California  constitution  empowered 
the  legislature  to  "give  the  county  courts  original  or  appellate 
power,  or  both,  in  special  cases  and  in  cases  arising  in  justices' 
courts'^;  therefore  the  constitution  provided,  in  effect,  where 
the  legislature  should  direct  the  appeal  from  the  justice  court 
in  the  forcible  entry  case  there  under  consideration,  and,  we 
think,  under  like  conditions,  sound  principles  of  construction 
and  rules  of  logic  should  lead  to  such  conclusion.  The  legis- 
lative provision  for  appeal  from  the  justices'  to  the  district 
court,  as  was  remarked  in  the  Caulfield  case,  seemed  to  be  di- 
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reeling  the  course  of  such  appeals  in  a  difierent  path  from  that 
plainly  marked  out  by  the  coustitution^  which,  in  effect^  would 
take  from  the  other. courts  that  portion  of  the  judicial  power 
which  the  constitution  had  directed  to  be  committed  to  it;  and 
that  would  infringe  the  principle  above  adverted  to— that  the 
legislature  has  no  power  to  abridge  or  divest  a  court  of  the 
jurisdiction  which  the  constitution  commits  to  it.  All  other 
cases  cited  from  California  appear  to  follow  the  Caulfield  case, 
and  we  think  they  rest  on  conditions  widely  distinguished 
from  those  under  consideration  in  the  case  at  bar. 

The  question  here,  unlike  that  before  the  California  oourt| 
relates  to  extension  of  jurisdiction  of  the  district  court  over  a 
class  of  cases  not  especially  mentioned  in  the  constitution, 
which  may  arise  by  virtue  of  statutory  provisions^  where  sucK 
provision  in  no  way  interferes  with  the  constitutional  jurisdic- 
tion of  any  court  in  the  judicial  system.  The  statute  here 
under  consideration  takes  no  constitutional  jurisdiction  from 
any  court  in  this  state,  but  invests  the  district  court  with  juris- 
diction of  a  class  of  important  oases,  to  come  into  it,  by  way 
of  appeal  from  the  action  of  the  board  of  medical  examiners; 
and  other  statutes  on  the  same  footing  provide  for  other  im- 
portant cases  to  oome  into  the  district  court  by  way  of  appeal 
from  the  primary  action  of  other  boards  or  commissioners. 

It  is  also  insisted  by  respondent's  counsel  that  the  appeal  in 
question  is  nugatory,  because  no  rules  of  practice  have  been 
prescribed  in  said  act  of  the  legislature  to  guide  the  district 
court  in  adjudicating  that  class  of  cases.  We  do  not  think  re- 
lator's right  of  appeal,  with  such  a  hearing  as  the  legislature 
contemplates  he  shall  have  in  the  district  court,  can  be  denied, 
because  no  special  rules  of  practice  to  be  followed  therein  were 
prescribed.  On  the  same  ground,  it  might  be  affirmed  that 
the  board  of  medical  examiners  had  no  power  to  enter  upon  a 
hearing  of  charges,  and  determine  whether  a  physician  com- 
plained of  was  guilty  of  such  conduct  as  authorized  the  revo- 
cation of  his  license  to  practice  medicine  and  surgery  in  this 
state.  The  act  of  the  legislature  providing  for  said  board, 
and  investing  it  with  such  power,  does  not  define  the  proced- 
ure which  shall  govern  such  investigations  before  the  board. 
No  doubt  the  legislature  contemplated  that  suck  proceedings 
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should  be  conductied  in  such  an  orderly  manner  as  that  no  sulj- 
stantial  right  would  be  denied  the  accused.  (State  v.  ScltuUzj 
11  Mont.  429.)  With  how  much  more  force,  then;  can  it  be 
asserted  that  the  legislature,  in  placing  the  case  within  the 
jurisdiction  of  the  district  court  by  appeal,  on  behalf  of  the 
j)arty  feeling  aggrieved,  contemplated  that  said  court,  being 
wise  in  the  law  and  all  its  analogies,  would  adopt  such 
appropriate  procedure  in  the  adjudication  as  would  vouchsafe 
to  the  accused  and  to  the  prosecution  a  proper  hearing;  and 
thereupon  such  judgment  would  be  pronounced  as  the  law 
and  justice  of  the  case  would  warrant  on  the  facts  shown. 
The  case  is  brought  into  the  district  court  by  appeal,  without 
restriction,  and  this  would  seem  to  contemplate  that  the  court, 
thus  being  clothed  with  power  to  try  the  case  and  to  pronounce 
judgment,  would  apply  the  appropriate  procedure.  (People  v. 
Jordan^  65  Cal.  646.)  For  what  purpose  did  the  legislature 
provide  that  a  party  feeling  aggrieved  might  appeal  the  case 
into  the  district  court?  The  party  appealing  would  have  been 
deprived  of  a  license  to  practice  medicine  within  this  state 
either  by  refusal  or  revocation  thereof  by  the  board.  Now, 
when  the  case  is  raised  into  the  jurisdiction  of  the  district 
court  by  appeal,  was  it  not  contemplated  that  thereby  said 
court  was  placed  in  the  attitude  of  the  board  of  medical  exam- 
iners, with  power  over  its  decision  to  investigate  the  case,  and 
determine  whether  or  not  the  appellant,  under  the  law,  ought 
to  be  denied  a  license,  or  whether  such  license  ought  to  be  re* 
yoked  because  of  *^  unprofessional,  dishonorable,  or  immoral 
conduct '^  in  the  practice  of  his  profession?  (Slate  v.  Board  of 
Medical  Examiners,  10  Mont.  162.) 

The  statute  provides  that  the  court  may  revoke  the  license 
of  an  attorney  to  practice  law  in  the  courts  of  this  state  ''for 
malconduct  in  his  profession''  (Comp.  Stats.,  §  106,  p.  620); 
and  no  special  rules  of  practice  for  the  institution  of  a  charge 
alleged  to  constitute  such  malconduct  on  the  part  of  an  attor- 
ney, and  the  trial  thereof,  are  prescribed  in  the  statute,  except 
the  obvious  provision  that  the  accused  shall  be  notified  of  the 
charge  against  him,  and  be  heard  in  his  defense,  which  right 
probably  no  court  would  neglect  to  provide  for  on  behalf  of 
the  accused.     In  such  cases  a  court  must  direct  the  course  of 


13  Mont.]    First  National  Bank  v.  Neill.  377 

its  own  procedure  io  many  important  respects,  without  special 
provision  of  statute  made  for  those  particular  cases;  but  for 
that  reason  it  would  not  refuse  to  exercise  the  duty  and  au- 
thority imposed  upon  it  by  statute. 

It  is  further  objected  that  the  writ  of  mandate  is  not  the 
proper  proceeding  herein  to  reinstate  the  case  in  the  district 
court,  but  we  are  of  0])iuiou  that  such  objection  is  untenable; 
that  this  proceeding  is  a  proper  remedy  where  a  court  refuses 
to  entertain  and  adjudicate  a  case  properly  brought  within  its 
jurisdiction,  and  there  is  no  objection  that  this  case  was  not 
properly  appealed  into  the  jurisdiction  of  the  district  court. 

An  order  will  be  entered  directing  the  writ  of  mandate  to 
issue. 

W/ii  issued. 

Db  Witt,  J.,  concurs. 


FIRST  NATIONAL  BANK  OF  HELENA,  Appellant, 
V.  NEILL  ET  AL.,  Respondent. 

[Argued  September  6, 1893.    Decided  October  2, 1893.] 

AnACHtam—Judgment  against  gamishM  on  default, — Wbere  a  conntj  board 
answers  to  a  garDishment  that  it  has  money  due  to  a  firm  or  which  the  defend- 
ant in  the  attachment  suit  is  a  member,  bnt  that  it  does  not  know  to  which 
member  it  may  be  dne,  and  a  suit  is  afterwards  brought  by  the  attachment 
])lainti£r  against  the  board  and  such  defendant,  the  faUare  of  the  board  to 
appear  or  answer  in  such  suit  does  not  entiUe  the  attachment  plaintiff  to  a 
Judgment  against  it  where  it  is  determined  upon  the  trial  that  the  board  when 
garnished  had  no  fonds  belonging  to  its  said  oodefendant. 

Bbtaxatioh  or  Coeaa— Docket  fee.—The  action  of  the  trial  court  in  refusing  to  tax 
a  docket  fee  upon  the  granting  of  a  motion  to  retaz  costs  may  be  reviewed  upon 
appeal  from  the  Judgment. 
HMXS—J[k>cket  fee—SStatutory  con8fruclion.^The  proyision  of  section  609  of  the 
Code  of  Ciyil  Procedure,  that  where  the  moving  party  prevails  upon  a  motion 
to  retax  costs  improperly  included  in  a  memorandum  of  disbursements  *'  there 
shall  be  taied,"  as  a  part  of  the  costs  of  such  motion,  a  docket  fee  of  twenty- 
five  dollars,  is  mandatory,  and  the  taxation  of  such  fee  upon  the  aUowance  of  a 
motion  is  not  a  matter  within  the  discretion  of  the  court. 

Appeal Jrom  Fird  JvdicicU  Distfidf  Lewis  and  Clarke  County. 

Action  by  judgment  creditor  against  garnishee.  Judgment 
was  rendered  for  the  defendant  below  by  Hunt,  J.  Modified 
and  affirmed. 
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Slatement  of  the  case  by  the  justice  delivering  tlie  opinion. 

The  plaintiff  herein  is  a  jiulgment  creditor  of  the  defendant 
Henry  Neill.  It  brings  this  action  to  obtain  moneys  which  it 
claims  are  in  the  hands  of  defendant,  the  board  of  county  com- 
missionerSy  and  which  belong  to  its  judgment  debtor,  Henry 
Neill.  In  the  former  action  of  the  bank  against  Henry  Neill, 
the  action  in  which  it  obtained  judgment  against  Neill,  it 
caused  notice  of  garnishment  to  be  served  on  the  board  of 
county  commissioners.  To  that  notice  of  garnishment  the 
commissioners  replied  that  there  was  a  contract  between  the 
commissioners  and  R.  A.  Bell  &  Co.,  and  that  that  company 
consisted  of  R.  A.  Bell  and  Henry  Neill,  the  defendants  herein; 
that  there  was  a  considerable  amount  of  money  remaining  due 
to  said  Bell  &  Co.;  and  that  ''the  board  does  not  know  to 
whom  they  may  be  due,  other  than  above  stated,  but  they  are 
due  to  whomsoever  may  be  entitled  thereto  under  the  contract.'' 
In  this  action  answers  were  filed  by  R.  A.  Bell  and  Henry 
Neill  and  John  S.  M.  Neill.  The  board  of  commissioners 
filed  no  answer.  The  plaintiff  alleges  in  its  complaint  that 
Bell  had  sold  his  interest  in  the  partnership  to  Henry  Neill, 
but  this  allegation  was  abandoned  upon  the  trial.  The  case 
was  tried  to  a  jury.  Ui)on  the  trial,  it  was  shown  that  there 
were  in  the  possession  of  the  board  of  commissioners,  on  ac- 
count of  the  contract  mentioned,  fifteen  hundred  and  eighty- 
one  dollars  and  fourteen  cents.  It  was  admitted  by  all  par- 
ties that  defendant  Bell  was  entitled  to  receive  of  this  money 
nine  hundred  and  sixty-five  dollars  and  eleven  cents.  Evi- 
dence was  taken,  and  the  jury  made  findings,  which  were 
adopted  by  the  court,  as  follows:  Henry  Neill  assigned  bis 
interest  in  the  contract  to  John  S.  M.  Neill,  February  4, 1892, 
which  was  prior  to  the  garnishment  in  the  case  of  the  bank 
against  Henry  Neill.  N.  J.  McConnell  had  a  third  interest 
in  the  firm  of  R.  A.  Bell  &  Co.  Henry  Neill  and  John  8.  M. 
Neill  had  drawn  out  all  their  share  in  the  moneys  upon  said 
contract.  The  sum  of  five  hundred  and  thirty  dollars,  in  ad- 
dition to  the  amount  awarded  to  Bell,  now  in  possession  of  the 
board,  is  the  property  of  N.  J.  McConnell.  On  the  25th  of 
March,  1892,  the  date  of  the  garnishment  of  the  board  of 
commissioners,  Henry  Neill   had  no  interest  in  the  profits  or 
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proceeds  of  said  contract.  Prior  to  that  date  he  had  drawn 
out,  or  sold  to  John  S.  M.  Neill,  all  his  interest  in  the  contract, 
and  the  county  commissioners  knew  this  fact  before  the  serv- 
ice of  the  garnishment.  Upon  these  findings  the  plaintiff 
asked  the  court  for  judgment  agaihst  Henry  Neill  and  Jolin  S. 
M.  Neill  and  the  commissioners  of  Lewis  and  Clarke  county. 
This  motion  was  by  the  court  denied,  and  judgment  was 
ordered  entered  against  the  plaintiff  for  costs.  The  plaintiff 
appesils  from  this  judgment. 

Toole  &  Wallace^  for  Appellant. 

Word  &  Smit/if  for  B.esi)ondent. 

De  Wnr,  J. — It  is  observed  that  the  plaintiff  herein  was  a 
judgment  creditor  of  the  defendant  Henry  Neill,  in  an  action 
other  than  the  one  at  bar.  In  that  action  the  defendant 
herein  the  board  of  county  commissioners  was  garnished.  It 
replied  that  under  a  contract  between  it  and  the  firm  of  R.  A. 
Bell  &  Co.,  of-  which  Henry  Neill  was  a  member,  there  were 
moneys  due  to  that  firm.  On  the  trial  of  this  case,  it  developed 
that  part  of  the  moneys  in  the  hands  of  the  board  of  county 
commissioners  belonged  to  BelK  This  was  conceded  by  all  par- 
ties, and  was  so  found.  It  also  appeared,  and  was  found,  that 
the  remainder  of  the  moneys  belonged  to  one  N.  J.  McConnell, 
a  member  of  the  firm  of  Bell  &  Co.  So  that  the  result  of  the 
trial  established  that  the  board  of  commissioners,  garnishee  in 
the  case  of  Bank  v.  Henry  Neill,  had  no  money  whatever 
belonging  to  Henry  Neill.  Why,  then,  should  the  district 
court  enter  a  judgment  against  the  board  of  commissioners,  the 
effect  of  which  would  be  to  require  that  board,  as  garnishee,  to 
pay  moneys  to  the  judgment  creditor  of  Henry  Neill,  when  it 
was  determined  that  such  board,  garnishee,  had  no  funds  of 
skid  Henry  Neill,  the  judgment  debtor?  The  plaintiff,  and 
appellant  herein,  answers  this  query  by  relying  upon  the  fact 
that  in  this  case  the  board  of  commissioners,  one  of  the  defend- 
ants herein,  did  not  answer  in  this  ease,  or  appear  in  the  trial, 
and  as  a  consequence  the  allegation  of  the  complaint  that  the 
board  had  funds  of  Henry  Neill  must  be  taken  as  true.  We 
cannot  concede  this  view.     The  board  of  commissioners  had 
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no  interest  in  this  action.  It  held  moneys  due  to  R.  A. 
Bell  &  Co.y  as  it  stated  in  its  reply  to  the  garnishment.  It 
was  of  no  consequence  to  it  how  this  money  was  distributed 
among  the  members  of  the  firm  of  R.  A.  Bell  &  Co.  The 
board  was  simply  a  stakeholder.  The  matter  as  to  whether 
the  judgment  debtor  of  the  bank  had  an  interest  in  this  stake 
was  litigated,  and  determined  adversely  to  the  bank,  plain- 
tiff. This  was  determined  on  issues  made  by  defendants'  an-i> 
swer.  The  findings  are  not  attacked.  They  are  therefore  all 
true.  Henry  Neill  had  no  interest  in  the  funds  in  the  bands  of 
the  board  of  commissioners.  Therefore,  there  was  nothing  for 
the  bank  to  reach,  and  judgment  in  its  favor  against  the  board 
of  county  commissioners  was  proi)erly  refused. 

The  plaintiff,  having  appealed  from  the  judgment,  asks  us 
to  review  the  action  of  the  district  court  in  refusing  to  tax  a 
docket  fee  of  $25  against  the  defendants,  upon  the  granting  of 
plaintifi's  motion  to  retaz  the  costs.  (Code  Civ.  Proc.,  §  509.) 
Such  review  may  be  had  on  an  appeal  from  the  judgment. 
{Rader  v.  NoUingham^  2  Mont.  157;  Eibbard  v.  Tondinson,  2 
Mont  220.) 

The  Code  of  Civil  Procedure  has  the  following  provisions: 
''The  party  in  whose  favor  judgment  is  rendered,  and  who 
claims  his  costs,  shall  deliver  to  the  clerk  of  the  court,  within 
two  days  after  the  verdict  or  decision  of  the  court,  a  memoran- 
dum of  the  items  of  his  costs  and  necessary  disbursements  in 
the  action  or  proceeding;  which  memorandum  shall  be  verified 
by  the  oath  of  the  party,  or  his  attorney,  stating  that  the  items 
are  correct,  and  that  the  disbursements  have  been  necessarily 
incurred  in  the  action  or  proceeding."  (§  507.)  "But  such 
memorandum  need  not  include  the  legal  fees  and  costs  of 
any  officer  of  the  court,  or  any  witness  fees  when  an  affidavit 
of  such  witness'  attendance  is  required  by  law  to  be  made." 
(§  508.)  A  witness  is  required  by  law  to  make  his  affi- 
davit of  his  per  diem  and  mileage.  (Code  Civ.  Proc,  §  511.) 
The  defendants  filed  their  memorandum  of  costs  and  disburse- 
ments, which  were  duly  verified.  Such  memorandum  included, 
as  it  need  not  (§  508),  sheriff's  costs,  at  $4.40,  and  wit- 
nesses fees  of  John  P.  Ketchum,  $3,  as  disbursements  by 
defendants.    The  plaintiff  moved  to  retaz  the  costs.     On  this 
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motion  the  court  reduced  thesberiff^s  fees  from  $4.40  to  $2.20, 
aud  struck  out  the  ^vitness  fees  of  John  P.  Ketchum,  $3, 
because,  although  he  was  summoned  by  defendant,  he  was  not 
called  to  testify,  and  appeared  to  be  an  unnecessary  witness. 

The  plaintiff,  having  prevailed  in  its  motion,  and  having 
succeeded  in  retaxing  the  costs,  insists  that  the  conrt  should  tax 
as  a  docket  fee  the  sum  of  $26.  Counsel  relied  upon  section 
509  of  the  Code  of  Civil  Procedure,  which  is  as  follows:  ^'  If 
any  party  shall  include  in  such  memorandum  any  item  to 
which  he  is  not  entitled,  or  if  any  clerk,  sheriff,  referee,  or 
other  ofBcer  shall  include  such  item  in  the  taxed  costs,  and  a 
motion  to  retax  the  same  shall  be  made  by  the  party  against 
whom  the  same  is  taxed,  and  if  such  motion  to  retax  shall  pre* 
vail,  there  shall  be  taxed  as  a  part  of  the  cost  of  such  motion, 
a  docket  fee  of  twenty  five  dollars,  aud  judgment  therefor,  with 
the  other  costs  allowed  by  law,  shall  be  entered  against  the 
party,  sheriff,  referee,  clerk,  or  other  officer  who  so  unlawfully 
taxed  the  same,  and  the  same  may  be  offset  against  any  costs 
or  judgment  in  favor  of  the  party  or  officer  so  improperly  tax- 
ing such  cost,  and  against  the  party  making  such  motion;  or 
if  no  such  judgment  exists,  the  court  may  direct  that  the  party 
making  such  motion  have  execution  therefor."  The  court 
refused  to  tax  this  docket  fee.     This  is  assigned  as  error. 

The  appellant  contends  that  this  provision  for  taxing  this 
$25  is  mandatory.  The  respondents  insist  that  it  is  directory 
only,  and  that,  therefore,  it  was  a  matter  of  discretion  on  the 
part  of  the  court.  The  language  of  section  509  is,  without 
question,  mandatory.  It  is,  *^  shall  be  taxed."  Is  there  rea- 
son, under  the  rules  of  construction,  why  this  clear  mandatory 
language  should  be  construed  to  be  directory?  Before  a 
provision,  mandatory  in  terms,  is  held  to  be  directory,  some 
reason  should  be  advanced  for  so  doing.  This  section  of  the 
statute  (509)  calls  this  $25  a  ''docket  fee."  The  term  "  docket 
fee"  would  seem  to  describe  a  fee  for  docketing  something. 
But  this  fee  is  not  charged  for  docketing  the  motion,  but  is  to 
be  allowed  upon  the  prevailing  of  the  same. 

A  docket  fee  is  one  that  is  charged  "  of  course,"  as,  for  in- 
stance, for  docketing  a  case  or  a  judgment.  But  considering 
the  meaning  of  the  word  ''docket"  as  nearly  as  that  meaning 


882        First  National  Bank  v.  Neill.     [Oct.  T.,  1893 

will  apply'to  (he  circumstances  surrounding  its  use  in  this  seo- 
tion,  it  would  appear  to  be  indicated  that  this  should  be  con- 
sidereil  a  "docket  fee,"  and  taxable  "of  course,"  if  the  motion 
prevails,  and  that  would  seem  to  be  the  significance  of  the  use 
of  the  word  "  docket"  in  describing  this  fee  of  $25.  It  is  to 
be  observed  that  this  $25  docket  fee,  so  called,  is  aimed,  not 
only  at  an  offending  party,  but  at  an  offending  officer,  such  as 
a  sheriff,  referee,  or  clerk.  If  either  one  of  these  parties  offend 
by  charging  and  filing  accounts  to  which  he  is  not  entitled  the 
injured  person  against  whom  the  charge  is  made  is  obliged  to 
obtain  that  charge  to  be  set  aside;  otherwise  he  is  liable  to  pay 
it  upon  an  execution  on  the  judgment.  He  therefore  attacks 
that  wrong  by  moving  to  retax  the  costs.  He  is  put  to  the 
labor,  and  perhaps  expense^  of  making  this  motion.  If  the 
wrongful  charge  had  not  been  made  against  him,  he  would  not 
have  had  this  labor.  We  are  of  opinion  that  the  statute  in- 
tends to  give  him  compensation  for  this  labor  and  expense. 
But  it  does  not  give  him  this  compensation  unless  he  demon- 
strates that  his  contention  as  to  the  wrongfulness  of  the  charge 
against  him  is  correct;  that  is,  if  he  prevails  in  Iiis  motion,  be 
is  to  have  a  $25  fee.  We  do  not  understand  that  the  person 
against  whom  this  penalty  is  taxed  has  any  cause  for  complaint. 
If  he  is  a  party,  he  knows  what  he  has  "necessarily  dis- 
bursed "  (§  507),  and  it  is  his  own  fault  if  he  charges  more. 
If  he  is  an  officer,  he  knows  what  fees  the  law  allows  him, 
and  he  is  not  excusable  in  charging  more.  If  such  a  thing 
occurred  as  one  being  in  doubt  as  to  a  charge,  he  could  move 
the  court  for  its  allowance,  without  risk  of  subjecting  himself 
to  the  penalty. 

As  to  whether  language  should  be  construed  as  mandatory 
or  directory,  the  doctrine  is  well  stated  in  W'heder  v.  CUy  of 
Chicago^  24  111.  105,  76  Am.  Dec.  736,  as  follows:  "The  word 
'may'  is  construed  to  mean  'shall'  whenever  the  rights  of  the 
public  or  third  persons  depend  upon  the  exercise  of  the  power 
or  performance  of  the  duty  to  which  it  refers.  And  so,  on  the 
other  hand,  the  word  'shall'  may  be  held  to  be  merely  direc- 
tory when  no  advantage  is  lost,  when  no  right  is  destroyed, 
when  no  benefit  is  sacrificed,  either  to  the  public  or  the  indi- 
vidual, by  giving  it  that  construction.     But  if  any  right  to 
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anj  one  depends  upon  giviDg  the  word  an  imperative  construe* 
lion,  the  presumption  is  that  the  word  was  used  in  reference  (o 
such  right  or  benefit.  But  where  no  right  or  benefit  to  any 
one  depends  upon  the  ]m])erative  use  of  the  word,  it  may  be 
lield  to  be  directory  merely/'  So  in  the  case  at  bar.  The 
moving  party's  right  to  his  compensation  given  by  statute  for 
the  trouble  and  expense  of  his  motion  depends  upon  giving  the 
word  "shall"  an  imperative  construction;  and  as  remarked  in 
the  Illinois  case,  "the  presumption  is  that  the  word  was  used  in 
reference  to  such  right  or  benefit."  (See,  also,  Blalce  v.  Portsmouth 
etc.  R.  a.  Co.,  39  N.  H.  435;  Ex  parte  Jordan,  94  U.  S.  251; 
Sedgwick's  Statutory  and  Constitutoual  Law,  316-25. 

We  are  of  opinion  that  there  is  no  reason  why  the  language 
of  section  509  should  be  construed  to  be  directory,  instead  of 
being,  as  the  text  is,  mandatory.  The  items  retaxed  here  were 
sheriff's  fees  and  a  witness'  per  diem.  The  parties  need  not 
have  put  these  into  their  memorandum.  (§  508.)  But  they 
put  them  in,  and  verified  their  memorandum  that  the  items 
were  correct,  and  that  those  disbursements  had  been  necessarily 
incurred.  They  made  the  items  their  own,  and  swore  that 
they  had  necessarily  incurred  them.  But  the  investigation  on 
the  motion  to  retaz  showed  otherwise. 

This  is  the  first  time  that  the  statute  has  been  before  this 
court  for  construction,  and  we  have  given  it  our  careful  con- 
sideration, and  are  satisfied  that  we  have  arrived  at  the  intent 
of  the  legislature.  We  are  of  opinion  that  the  view  we  have 
adopted  is  not  only  the  reasonable,  plain,  and  necessary  inter- 
pretation of  the  statute,  but  that  it  will  establish  a  very  whole- 
some rule  of  practice.  The  only  objection  that  can  be  urged 
to  it  is  the  possibility  of  its  being,  perhaps,  a  severe  punish- 
ment to  persons  making  innocent  mibtakes  in  taxing  costs. 
But  with  the  clear  knowledge  that  must  be  possessed  by  per- 
sons taxing  the  costs,  we  think  that  innocent  mistakes  will  be 
a  very  rare  occurrence;  and  even  when  they  do  happen,  it  must 
be  remembered  that  the  innocent  mistake  injures  the  party 
against  whom  it  is  made  quite  as  much  as  if  the  mistake  were 
wholly  malicious,  and  if  any  one  should  suffer,  it  is  more  just 
that  it  be  he  making  the  mistake,  rather  tlian  be  against  whom 
it  is  made. 
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The  case  is  remauded  to  the  district  courts  with  directioDs  to 
tax  the  docket  fee  of  $26  against  the  defendauts^  and  that  the 
judgment^  as  it  will  be  so  modified,  be  affirmed. 

Modified  and  affirmed. 

Fembertos,  C.  J.,  and  Habwood,  J.,  concur. 


STATE,  Respondent,  v.  DAVIS,  Appellant. 

[Sabmittod  AngOBt  28»  1883.    Dedded  October  2, 1883.) 

Obimihal  Pbaotxox— 5fpara(0  tridU.—Qmating  or  refxuing  sep^rftto  trlftb  to  do* 
fendantfl  informed  agaiiisl  Jointly  for  mifdemeanor  is  a  matter  within  the  diB- 
eretion  of  the  trial  oourt,  and  in  the  abeenoe  of  an  abuse  of  diseretion  its 
action  will  not  be  disturbed. 

Buot^SarM^Bight  to  oross-examffi0.~I>efendantB  being  tried  Jointly  and  being 
represented  bj  diilBrent  oonniel  are  each  entitled  to  crois-ezimine  the  wit- 
neaws  for  the  itato  through  the  medium  of  their  respectiTe  counsel. 

'     Appeal  from  Seventh  Judicial  District^  Ouster  Qmniy. 

Conviction  for  conspiracy.  Defendants  were  tried  before 
MiLBUBN,  J.    Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion: . 

William  Davis,  John  Donnelly,  and  Patrick  Reddy  were 
convicted  upon  an  information  charging  them,  jointly,  with 
the  misdemeanor  of  conspiracy.  (Crim.  Law,  §  132.)  Davis 
alone  appeals  from  the  judgment.  The  appellant  demanded  a 
separate  trial.  This  was  denied  by  the  court,  and  the  defend- 
ants were  tried  jointly.  This  denial  of  a  separate  trial  is 
assigned  as  error.  * 

Another  error  assigned  arose  out  of  the  following  facts  occur- 
ring at  the  trial.  It  would  seem  that  each  defendant  had  bis 
own  attorney.  The  record  states  that  J.  E.  Light,  Esq.,  was 
attorney  for  Davis,  and  T.  J.  Porter,  Esq.,  was  attorney  for 
Donnelly.  The  record  recites  as  follows:  ''That  upon  the 
trial  of  said  cause  to  the  jury  as  aforesaid,  the  court  made  his 
order,  and  ruled  that  the  defendants,  by  their  own  counsel, 
should  select  and  agree  upon  one  of  the  respective  counsel  of 
defendants  to  cross-examine  the  witnesses  for  the  prosecutioUi 
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and  the  remaining  counsel  for  the  defendants  to  not  cross- 
examine  the  witnesses  of  the  state,  or  to  take  part  in  said  cross* 
ezarainationi  other  than  by  suggestions  to  the  cross-examining 
counsel,  who  should  put  the  questions  and  carry  out  the  sug- 
gestions, to  which  ruling  and  order  of  the  court  the  defendant 
Davis,  by  his  counsel,  duly  excepted;  that  thereafter  J.  E. 
Light,  of  counsel  for  defendant,  for  and  on  behalf  of  the  defend- 
ant Davis  and  as  his  counsel,  declined  to  agree  to  the  ruling 
of  the  court  and  the  order  as  aforesaid,  whereupon  the  court 
ordered  and  directed  that  T.  J.  Porter,  of  counsel  for  defend- 
ant, John  Donnelly,  and  not  of  counsel  for  William  Davis, 
conduct  the  cross-examination  of  the  witness,  Robert  Gains- 
forth;  that,  upon  the  conclusion  of  the  examination  and  cross- 
examination  of  said  witness  by  T.  J.  Porter,  J.  E.  Light,  of 
counsel  for  defendant  William  Davis,  aforesaid,  requested  and 
demanded  that  he,  the  said  Light,  be  permitted  and  allowed 
to  cross-examice  said  Robert  Gainsforth,  all  of  which  the  court 
refused,  but  extended  the  same  privilege  of  suggesting  to  T.  J. 
Porter  as  heretofore  made  by  the  court^  to  which  refusal  the 
said  Light  duly  excepted.'' 

These,  as  above  set  forth^  are  the  alleged  errors  now  pre- 
sented by  appellant. 

Middleton  &  Idghty  for  Appellant. 

De  Witt,  J. — ^The  first  contention  of  appellant  cannot  be 
sustained.  Section  302,  Criminal  Practice  Act,  is  as  follows: 
"When  two  or  more  defendants  are  jointly  indicted  for  any 
felony,  any  one  defendant  requiring  it  shall  be  tried  separately; 
in  other  cases  defendants  jointly  indicted  shall  be  tried  jointly 
or  separately,  in  the  discretion  of  the  court.''  The  offense 
tried  was  a  misdemeanor.  (Crim.  Laws,  §  132.)  To  grant 
or  refuse  a  separate  trial  was  within  the  discretion  of  the 
court.  No  abuse  of  discretion  is  claimed.  The  point  is  over- 
ruled. 

The  second  contention  of  appellant  must  be  sustained. 
"The  right  to  cross-examine  is  a  substantial  right,  and,  if 
the  court  prevents  its  exercise  as  to  a  material  matter,  it  is 
error;  and  such  error,  in  a  criminal  case,  will  be  presumed  to 
be  prejudicial."  {TeirUot^y  v.  RdJ>eig^  6  Mont.  467.)  The 
Vol.  Xm.-25 
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court  wholly  refused  to  allow  appellant's  counsel  to  cross- 
examine  the  prosecution's  witnesses.  The  court  evidently 
considered  that  it  was  allowing  appellant  the  right  of  cross- 
examination  when  it  permitted  counsel  for  a  defendant  other 
than  appellant  to  cross-examine.  But  the  three  defendants 
were  being  jointly  tried  for  a  conspiracy.  It  may  readily 
have  been  that  the  interests  of  the  defendants  were  adverse  to 
each  other.  Tiie  facts  may  have  been  such  that  the  policy  of 
the  defense  of  one  would  not  have  been  that  of  another.  It 
may  have  been  to  the  advantage  of  one  defendant  to  bring  out 
facts  from  the  witnesses^  which  facts  would  have  been  dam- 
aging to  another  defendant.  It  may  have  been  that  one  de- 
fendant or  more  were  innocent|  or  one  defendant  or  more  guilty. 
If  such  was  the  case,  the  facts  favorable  to  the  innocent  may 
have  been  condemnatory  of  the  guilty.  Under  the  circum- 
stances above  suggested^  it  is  to  be  expected  that  the  interests 
of  the  defendants  would  be  adverse  to  each  other.  Each  coun- 
sel was  interested  to  make  the  best  case  for  his  own  client.  To 
be  sure,  the  court  allowed  appellant  and  his  counsel  to  suggest 
to  counsel  for  the  other  defendant  matter  for  cross-examina- 
tion. But  appellant  was  thus  compelled  to  present  his  case  to 
the  jury  filtered  through  a  medium  which  may  have  been  ad- 
verse and  unfriendly  to  him.  This  was  not  the  free  cross- 
examination  to  which  appellant  was  entitled.  No  matter  how 
conscientious  Donnelly's  attorney  might  be,  still  he  was  Don- 
nelly's attorney,  and  not  Davis',  the  appellant's.  He  had  at 
stake  Donnelly's  interests.  His  duty  was  to  Donnelly,  and 
not  to  Davis.  He  was  not  the  proper  instrument  for  the 
presentation  of  Davis'  defense. 

We  are  of  opinion  that  the  court,  in  practical  effect,  denied 
appellant,  Davis,  the  full  and  independent  right  of  cross- 
examination  of  the  prosecution's  witnesses  to  which  he  was 
entitled,  and  for  this  error  the  judgment  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial. 

Bever&ed. 

Harwood,  J.,  concurs. 
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GORDON,  Appellant,  v.  TREVARTHAN,  Respondent, 

[Bubmitted  Febroary  20, 1898.    Decided  October  8, 1898.] 

JxraoBa—Quotient  verdict— New  2Vux2.— An  agreement  by  a  Jury  to  retam  a  "quo- 
tient Tordiot,"  whereby  each  member  was  to  indicate  the  amount  for  which 
he  thought  the  verdict  should  be,  and  the  sum  of  such  amounts  diyided  by 
twelTo  should  be  the  verdict,  with  an  agreement  to  abide  by  such  quotient, 
shown  by  the  affidayits  of  Jurymen  who  were  induced  to  assent  to  a  verdict  sa 
reached  on  account  of  such  agreement,  is  a  resort  to  the  determination  of 
chance,  and  within  section  296,  subdivision  2,  of  the  Code  of  Civil  Procedure^ 
allowing  a  new  trial  for  such  misconduct  on  the  part  of  the  jury. 

Appecdfrom  Second  Jvdidctl  Districty  Silver  Bow  County  * 

Defeudant's  motion  for  a  new  trial  was  granted  by  McHat- 
TON,  J.     AflSrmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion* 
The  plaintiff  appeals  from  an  order  granting  a  new  trial. 
The  verdict  and  the  judgment  were  in  favor  of  the  plaintiff 
for  $167.63.  The  defendant  moved  for  a  new  trial  upon  one 
ground  only,  to  wit:  "  Misconduct  of  the  jury."  (Code  Civ. 
Proc.,  §  296,  subd.  2.)  This  section  and  subdivision  are  as 
follows:  "The  former  verdict  or  other  decision  may  be  va- 
cated, and  a  new  trial  granted  on  the  application  of  the  party 
aggrieved,  for  any  of  the  following  causes  materially  affecting 

the  substantial  rights  of  said  party Second,  misconduct 

of  the  jury;  and  whenever  any  one  or  more  of  the  jurors  shall 
have  been  induced  to  assent  to  any  general  or  special  verdict, 
or  to  a  finding  on  any  question  or  questions  submitted  to  them 
by  the  court,  by  a  resort  to  the  determination  of  chance,  such 
misconduct  may  be  proved  by  the  afiBdavits  of  any  one  or  more 
of  the  jurors.'^  In  support  of  this  motion  the  defendant  filed 
an  affidavit  made  by  William  J.  McNamara  and  David  Meikle- 
john,  two  of  the  jurors,  who  deposed  as  follows:  "That  there 
was  a  disagreement  among  the  members  of  the  jury  as  to  the 
verdict  which  should  be  rendered  in  said  cause  and  a  propo- 
sition was  thereupon  made  and  agreed  upon  by  the  members 
of  the  jury  that  each  member  should  indicate  the  amount  for 
which  he  thought  the  plaintiff  should  recover,  if  at  all,  and 
that  the  sums  thus  indicated  should  be  added  together,  and  the 
sum  so  found  should  thereupon  be  divided  by  twelve,  and  the 
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quotient  thus  found  should  be  and  constitute  the  amount  in 
which  plaintiff  should  recover;  and  said  jurors  agreed  to  abide 
by  the  result  arrived  at  in  this  manner;  that  in  this  manner 
the  agreement  upon  a  verdict  was  reached^  and  the  verdict  of 
$176  ($167.63)  arrived  at.  Affiants  further  state  that  they, 
and  each  of  them,  were  induced  to  assent  to  said  verdict  on  ac- 
count of  said  proposition  so  made  and  carried  out."  The 
plaintiff,  in  opposing  the  motion,  filed  tlie  affidavit  of  J.  R. 
Silver,  W.  H.  Young,  Joel  Grossman,  and  David  Meiklejohn. 
These  jurors,  in  their  affidavit,  present  a  somewhat  different 
view  of  the  conduct  of  the  jury  than  that  set  out  in  the  other 
affidavit  They  say,  in  efiect,  that  the  jurors  agreed  that  each 
one  should  set  down  an  amount  that  he  thought  plaintiff  should 
recover,  and  that  the  amount  should  be  divided  by  12;  that 
each  thereupon  set  down  an  amount,  and  that  the  total  was 
divided  by  12,  and  the  quotient  found  to  be  $167.63;  that, 
after  this  sum  was  found,  the  jurors  discussed  the  matter  as  to 
whether  that  should  be  the  amount  of  the  verdict,  and  it  was 
unanimously  agreed  that  said  sum  should  be  the  verdict,  and 
it  was  thereupon  inserted  in  the  verdict,  and  the  jurors  were 
asked  by  one  of  their  number  if  that  should  be  their  verdict, 
and  they,  or  most  of  them,  answered  '*  Yes"  and  no  objection 
was  made  by  any  juror.  Thereupon  the  foreman  signed  tlie 
verdict,  and  it  was  returned  into  court.  The  motion  for  new 
trial  was  heard  upon  these  affidavits,  and  by  the  court  granted. 
The  plaintiff  appeals  from  this  order. 

W.  L  LippincoUf  for  Appellant 

L  Where  the  calculation  of  the  jury  in  determining  the 
amount  of  their  verdict  is  purely  informal,  for  the  purpose 
of  ascertaining  the  sense  of  the  jury,  and  every  juror  feels  at 
liberty  to  accept,  reject,  or  qualify  the  result,  according  to  his 
convictions,  under  such  circumstances  the  jury  may  adopt, 
as  their  verdict,  the  exact  quotient  found,  and  it  will  be  good. 
{Chinnell  v.  PhiUipa,  1  Mass.  530,  542;  Dana  v.  2\*c£«r,  4 
Johns.  487;  Bennett  v.  Baker,  1  Humph.  399;  34  Am.  Dec. 
655;  Harvey  v.  Jones,  3  Humph.  157,  160;  JUmcr  v.  Tuol- 
umne County  Water  Co.,  26  Cal.  399;  Papineau  v.  Belgarde,  81 
111.  61;  Barton  v.  Holmes,  16  Iowa,  252, 259;  Deppe  v.  Oucago 
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etc.  B.  R.  Cb.,  38  Iowa,  592;  Kennedy  v.  Kennedy,  18  N.  J.  L. 
450;  Guard  v.  Risk,  11  Ind.  156;  Do?t  v.  Fenno,  12  Pick 
526;  Thompson  &  Merriam  on  Juries,  508.) 

IL  In  order  to  vitiate  tbe  verdict  there  must  be  an  agree- 
ment that  the  quotient  must  be  taken  as  the  verdict,  and  such 
agreement  must  be  carried  out.  (Hayne^s  New  Trial,  p.  217, 
§  71;  Wilson  v.  Berryman,  5  Cal.  44;  63  Am.  Dec.  78;  Smitlh 
v.  Cheetham,  3  Caines,  61;  Uiompson  v.  ChmmonweaUh,  8  Gratt. 
656.) 

III.  Where  an  agreement  is  reached  through  tlie  ^'  quotient 
process,'^  without  an  agreement  to  be  bound  by  the  amount 
arrived  at,  and  the  amount  is  afterwards  ratified  by  the  consent 
of  each  juror,  as  the  verdict,  it  is  not  '^a  resort  to  the  determi- 
nation of  chance,''  within  subdivision  2,  section  296  of  the 
Code  of  Civil  Procedure.     (Hayne's  New  Trial,  p.  216,  §  71.) 

Oiarles  R.  Leonard,  for  Respondent. 

The  proceeding  carried  out  by  the  jury  in  this  case  was  a 
resort  to  the  determination  of  chance.  {Goodman  v.  Cody,  1 
Wash.  329 ;  34  Am.  Sep.  808 ;  Williams  v.  Staie,  15  Lea,  129 ; 
54  Am.  Bep.  404.) 

D£  Witt,  J. — ^The  question  upon  this  appeal  is  upon  what 
the  cases  and  books  have  called  '^  quotient  verdicts."  See  cases 
cited  below  and  in  the  briefs  of  counsel.  Verdicts  arrive<1  at 
by  methods  such  as  described  in  the  McNamara  affidavit  in 
this  case  have  been  held  bad  when  properly  before  courts  on 
motion  for  new  trial.  But  the  facts  vitiating  such  verdicts  are 
the  agreement  by  the  jurors  to  go  into  the  process  of  marking 
amounts,  adding  them,  and  dividing  the  same  by  12,  and  the 
agreement  that  the  result  so  obtained  shall  be  the  verdict,  with- 
out further  consideration;  and  the  fact  that  such  proceedings 
were  taken  by  the  jury  in  pursuance  to  such  an  agreement, 
and  that  the  result  so  obtained  was  returned  as  the  verdict. 
(Thompson  &  Merriam  on  Juries,  §  408  et  seq.,  and  numerous 
cases  cited;  Goodman  v.  Cody,  1  Wash.  (Ter.)  329,  34  Am. 
Hep.  815,  note.) 

On  the  other  hand,  it  is  held  that  a  verdict  reached  after 
the  quotient  process  having  been  had  by   the  jury  is  not 


390        Gordon  v.  Trevarthan.  [Oct.  T.,  1893 

vicious  "where  the  calculation  is  purely  informal,  for  the 
purpose  of  ascertaining  the  sense  of  the  jury,  and  every  juror 
feels  at  liberty  to  accept,  reject,  or  qualify  the  result,  ac- 
cording to  his  convictions.  Under  such  circumstances  the 
jury  may  adopt  as  their  verdict  the  exact  quotient  found,  and 
it  will  be  good/'  (Thompson  ft  Merriam  on  Juries,  §  410,  and 
cases  cited  and  also  cited  in  appellant's  brief.)  The  distinction 
between  good  verdicts  and  bad  verdicts  where  the  quotient  pro- 
cess has  been  used  is  well  stated  in  a  very  old  case,  as  follows: 
"If  the  jurors  previously  agree  to  a  particular  mode  of  arriving 
at  a  verdict,  and  to  abide  by  the  contingent  result  at  all  events, 
without  reserving  to  themselves  the  liberty  of  dissenting,  such 
a  proceeding  would  be  improper;  but  if  the  means  is  adopted 
merely  for  the  sake  of  arriving  at  a  reasonable  measure  of 
damages,  without  binding  the  jurors  by  the  result,  it  is  not 
an  objection  to  the  verdict."  (Dana  v.  Tucker,  4  Johns.  487. 
See,  also,  Hayne's  New  Trial  and  Appeal,  §  71.) 

The  question,  then,  in  this  case  is,  what  was  the  nature  of 
the  resort  to  the  quotient  process  by  this  jury?  The  affidavit 
of  Meiklejohn  and  McNamara  is  clearly  to  the  effect  that  the 
conduct  of  tiie  jury  was  of  the  kind  first  above  described — the 
kind  which  the  cases  hold  vitiates  the  verdict.  The  affidavit 
of  Young  and  others  tends  to  present  the  conduct  of  the  jury 
as  innocent,  and  being  simply  informal,  for  the  purpose  of  ob- 
taining the  sense  of  the  jurors.  Meiklejohn  signed  both  affi- 
davits, but  McNamara  stands  u{>on  his  affidavit,  and  did  not 
sign  the  Young  affidavit.  Our  statute  says  that  whenever  any 
one  of  the  jurors  shall  have  been  induced  to  assent  to  a  verdict 
by  a  resort  to  the  determination  of  chance,  such  misconduct 
may  be  proved  by  the  affidavit  of  such  juror.  Such  conduct 
is  so  defined  by  the  statute  to  be  misconduct.  So  it  appears 
from  McNamara's  affidavit  that  at  least  one  juror — ^that  is, 
himself — was  induced  to  assent  to  this  verdict  by  reason  of  the 
quotient  proceeding;  so  it  would  seem  that  this,  under  the 
statute,  is  enough  to  vitiate  the  verdict.  The  affidavit  of 
Young  and  others  is  to  some  extent  contradictory  of  the 
McNamara-Meiklejohn  affidavit,  but  that  contradiction  was 
resolved  by  the  district  court  in  favor  of  the  McNamara  affi- 
davit. 
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We  are  therefore  of  the  opiDion  that  the  order  should  be 
affirmed  if  this  quotient  proceeding  is  to  be  considered  as  a 
''  resort  to  the  detern[iination  of  chance'' ;  for  that  is  the  lan- 
guage of  subdivision  2,  section  296,  Code  of  Civil  Procedure. 
This  rule  is  that  the  affidavit  of  a  juror  may  be  taken  to  sup- 
port his  verdict,  but  not  to  attack  it.  {Turner  v.  Tuolumne 
Ckmnty  WcUer  Cb.,  25  Cal.  398;  Thompson  &  Merriam  on 
Juries,  §  440,  and  cases  cited;  Hayne's  New  Trial  &  Appeal, 
§§  73,  74.)  Section  296,  Code  of  Civil  Procedure  makes  an 
exception  to  the  rule,  so  that  the  affidavit  of  a  juror  may  be 
taken  to  attack  the  verdict  if  the  juror  has  assented  to  the 
verdict  by  reason  of  a  resort  to  the  determination  of  chance. 

The  California  supreme  court,  under  the  same  statute  as  we 
now  have,  held  long  ago  that  this  quotient  proceeding  was  not 
a  resort  to  the  determination  of  chance.  That  court  said: 
*^  But,  independent  of  authority,  it  is  manifest  that  there  is  no 
element  of  chance  in  such  a  verdict.  Each  juror  marks  a  sum, 
which,  in  his  judgment,  represents  the  true  amount  of  dam- 
ages. Neither  of  these  sums  is  the  result  of  chance;  on  the 
contrary,  each  is  the  result  of  the  judgment  or  will  of  the 
juror  by  whom  it  was  marked.  Neither  is  the  aggregate  of 
these  sums,  nor  a  quotient  resulting  from  a  division  of  the 
aggregate  by  twelve,  the  result  of  chance,  but,  on  the  contrary, 
the  result  of  the  most  accurate  of  the  sciences.  Thus,  from 
the  commencement  to  the  end  of  the  process,  no  quantity 
which  enters  into  the  final  result  is  determined  by  a  resort  to 
chance.'*  {Turner  v.  Tuolumne  County  Water  Cb.,  25  Cal.  403.) 
But  this  case  has  received  by  no  means  a  cordial  approval  by 
text-writers  and  other  courts.  Thompson  &  Merriam  on 
Juries  refers  to  the  case,  and  the  language  which  we  have  just 
cited,  and  says:  ''This  reasoning  seems  hardly  conclusive.  It 
proceeds  upon  the  hypothesis  that  at  the  time  the  jurors  con- 
sent to  be  bound  by  the  result  of  the  addition  and  division  it 
is  certain  that  each  juror  will  mark  down  his  estimate  of  the 
damages;  hence  this  process  of  finding  a  verdict  is  as  exact  as  the 
science  of  mathematics.  But  the  contrary  is  the  fact.  The 
jurors  consent  that  their  verdict  shall  vary  from  abstract  jus- 
tice in  that  degree  that  each  juror  deviates  from  sound  judg- 
ment.   All  the  prejudices,  whims,  and  caprices  which  sway  a 
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juror  in  his  deliberatious  are  given  full  play,  and  ibey  meas- 
urably affect  the  final  result.  Nothing  could  well  be  more  the 
sport  of  chance  than  a  conclusion  reached  in  this  manner." 
(Thompson  &  Merriam  on  Juries,  §  415.  See,  also,  Warner  v. 
Robinson,  1  Root,  195;  1  Am.  Dea  38;  Oty  ofPekin  v.  TFm- 
kel,  77  111.  66,  68;  Farham  v.  Home!/,  6  Smedes  &  M.  55.) 

The  California  case  also  receives  a  severe  criticism  in  Oood^ 
man  v.  Cbdy,  1  Wash.  (Ter.)  329,  34  Am.  Rep.  808.  We  cite 
from  that  case  as  follows: 

''Among  all  the  cases  that  have  been  cited  in  fiivor  of  and 
against  the  verdict  in  the  case  at  bar  being  considered  one  got 
by  chance  determination  we  find  none  in  which  the  meaning  of 
the  wonl  'chance'  is  discussed, and  all  the  cases,  in  this  re8})ect, 
are  unsatisfactory.  The  word  'chance'  has  not  been  adopted 
or  defined  as  a  law  term,  is  not  technical,  and  must  be  deemed 
used  by  the  legislature  in  a  popular  sense.  According  to  gen- 
erally accepted  and  onlinary  uses  of  the  word,  any  thing  is  said 
to  have  happened  by  chance  to  any  one  which  was  neither  un- 
derstandingly  brought  about  by  his  act  nor  pre-estimated  by 
his  understanding.  If  any  one  move  his  arm  inconsiderately, 
and  by  the  movement  unintentionally  break  a  crystal  vase,  we 
say  he  did  it  by  chance;  for  his  intelligence  did  not,  from  step 
to  step,  estimate  or  direct  the  action  to  its  result.  Yet, 
although  the  result  was  a  chance  one,  it  was  the  certain,  inev* 
itable  result  of  assured  relative  positions  of  the  arm  and  the 
vase,  and  the  muscular  action,  perhaps  voluntary,  of  the  former. 
Again,  when  a  die  is  thrown,  the  position  in  which  the  die 
will  fall  is  a  necessary  effect  from  well-known  but  unestimated 
causes.  By  the  original  position  of  the  die,  its  size,  form,  and 
weiglit,  the  manipulation  given  it,  the  distance  and  velocity  of 
the  throw,  the  sort  of  surface  it  falls  upon,  and  perhaps  other 
things,  the  final  position  of  the  die  is  determined  with  mathe? 
matical  certainty,  and  may,  by  any  painstaking  mathematician 
possesi>ed  of  the  elements  of  the  problem,  by  the  use  of  '  the 
most  accurate  of  the  sciences,'  be  calculated  with  infallible  pre- 
cision. Still  we  may  say,  and  properly  say,  that  the  final  posi- 
tion of  the  die  is  determined  by  chance;  and  by  this  we  mean, 
not  that  the  result  of  the  throw  was  uncertain,  or  a  consequence 
of  uukuowu  causes,  but  that  it  was  produced  by  causes  the  effi* 
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cient  and  proportionate  operation  of  wliicli  were  in  fact  bj  the 
person  to  whom  it  chanced  neither  estimated  nor  intelligently 
controlled  for  the  accomplish  men  t  of  the  result.  With  the 
same  propriety  we  speak  of  meeting  by  chance  a  person  at  a 
certain  place  at  a  certain  time;  and  this^  no  matter  how  ex- 
actly we  have  precalculated  and  intended  being  ourselves  at 
that  place  at  the  particular  time,  nor  how  exactly  that  person 
may  have  precalculated  and  intended  being  himself  at  the 
same  place  at  the  same  time  likewise,  provided  we  to  whom 
the  chance  happens,  did  not  precalculate  nor  consciously  bring 
about  the  meeting  then  and  there. 

From  the  popular  use  of  the  word  'chance'  as  illustrated  in 
these  examples  it  seems  plain  to  us  that  a  juror  resorts  to  the 
determination  of  chance  for  a  verdict  whenever  he  resorts  to 
any  method  of  determination  the  steps  and  results  of  which  are 
beyond  his  calculation,  and  un followed  and  unparticipated  in 
by  his  understanding;  and  all  the  jurors  resort  to  such  a  method 
when  they  resort  to  the  method  of  average.  With  a  verdict 
got,  fairly  as  between  the  jurors,  by  such  a  method,  the  con- 
clusion attained  by  the  intelligence  of  any  one  juror  never  co- 
incides, unless  the  average  of  the  conclusions  of  all  the  jurors 
happens  to  be  identical  with  his  own;  whereas,  in  a  good  ver- 
dict, every  element  of  chance  is  eliminated  by  the  fact  that  be- 
fore the  verdict  is  complete  every  intelligence  on  the  jury, 
being  first  well  apprised  of  the  action  of  every  other,  has,  by 
its  own  individual,  conscious  action,  ratified  and  arrived  at  the 
same  conclusion  with  every  other.  In  a  verdict  got  by  the 
method  of  average  every  sum  that  goes  to  develop  the  verdict 
is  a  chance  sum  as  to  each  juror,  save  the  sum  that  the  juror 
himself  sets  down;  and  the  verdict  is  not  redeemed  from  being 
a  chance  verdict  as  to  each  juror,  and  therefore  chance  as  to 
all,  by  the  fact  that  each  has  contributed  to  it  an  element  not 
of  chance,  any  more  than  a  dice  throw  would  be  redeemed  from 
being  chance  by  the  fact  that  the  throw  was  in  part  controlled 
by  certain  intentional  motion  of  the  dice-box."  (See,  also,  the 
note  to  this  case  by  the  editor  of  the  American  Reports.  See, 
also,  Williams  v.  SUde,  15  Lea,  129;  54  Am.  Rep.  404;  Par^ 
ham  V.  Harney,  6  Smedes  &  M.  55;  Wilson  v.  Ben-yman,  5 
Cal.  44;  63  Am.  Dec.  78;  Flood  v.  McClure  (Idaho,  Feb.  3, 
1893),  32  Pac.  Rep.  254.) 
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With  due  respect  to  the  California  court,  from  which  this 
court  for  many  years  has  drawn  much  that  was  useful  and 
satisfactory,  we  cannot  but  hold  that  the  cases  which  have  re- 
pudiated Turner  v.  Tudumne  Oownty  WaUr  Co.,  25  Cal.  397, 
state  the  better  and  more  reasonable  doctrine.  Nothing  occurs 
to  us  which  would  add  force  to  the  criticisms  above  cited  of  the 
California  case.  We  therefore  hold  that  such  resort  to  the 
quotient  process  as  is  set  forth  in  McNamara's  affidavit  is  a 
resort  to  the  determination  of  chance. 

Since  writing  this  opinion  there  have  been  published  and 
come  to  our  attention  the  cases  of  Dixon  v.  Pluna,  98  Cal.  384, 
35  Am.  St.  Rep.  180,  and  Weinburg  v.  Sompa,  Cal.,  June  9, 
1893  (not  reported),  in  which  the  California  supreme  court 
desert  the  doctrine  of  Turner  v.  Tuolumne  County  Water  Oo.^ 
25  Cal.  397. 

The  order  granting  the  new  trial  in  this  case  is  affirmed. 

Ajffinned. 

Habwood,  J.,  concurs. 


1  18 

8941 

18 

899^ 

84»I8B 

84*490 

.^■M. 

13 

894> 

IW 

m 

% 

394 

29 

816 

13~ 

'M 

8] 

|18 

m 

MISSOULA  ELECTRIC  LIGHT  COMPANY,  Respond- 
ENT,  V.  MORGAN,  Appellant. 

[Argued  Jane  29, 1898.    Decided  October  8, 1898.] 

JuBTiGB  OF  TBE  Vzk(m—App9al.^Aik  Eppeftl  fh>m  a  Jiutioe  court,  after  a  deeirion 
by  the  jastioe,  brings  the  case  into  the  distriot  court,  with  aU  the  original 
papers,  for  trial  cto  novo  on  the  merits,  and  therefore  alleged  errort  in  the  rul- 
ings or  action  of  the  Justice  in  the  abjudication  of  the  case  are  not  reriewabla 
on  such  appeaL    {State  t.  Stan*,  ante,  page  289,  cited.) 

AppsAir— JEH-or  in  instruction.^'ErTOT  in  the  giring  or  refusal  of  Initmcttons  wiU 
not  be  reviewed  on  appeal  where  the  instructions  are  not  made  a  part  of  the 
Judgment-roll  or  incorporated  in  a  statement  or  bill  of  exceptions. 

VoBOiBLn  EzTTBT  AKD  UNLAWFUL  DBTAiNEB-~Ju<2^m«fit,  form  of-^k  Judgment  in 
an  action  for  forcible  entry  and  detainer  for  the  restitution  of  the  possession 
of  the  land  and  the  recovery  of  three  dollars,  being  treble  its  rental  Talne,  is 
in  conformity  with  a  verdict  finding  the  defendant  guilty  and  fining  him  one 
dollar,  and  ftirther  finding  the  monthly  rental  value  of  premises  to  be  one 
dollar,  there  being  special  findings  that  plaintiff  was  In  actual  possession  at 
the  time  defendant  entered  forcibly  and  detained  possession. 

Appeal  from  Fourth  Judicial  District,  Missoula  County. 

Action  for  forcible  entry  and  unlawful  detainer.     Judgment 
was  rendered  for  the  plaintiff  below  by  Woody,  J.    Affirmed. 
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H.  D.  Moore^  for  Appellaat. 

McOcmnell,  Clay  berg  &  Gunn^  aud  T.  C.  JUarshall,  for  Ee- 
spondent. 

Habwood,  J. — ^This  action  was  first  prosecuted  in  the  jus- 
tice's court  by  plaiutiff  to  obtain  restitution  of  the  possession 
of  a  certain  piece  of  land  in  Missoula  county,  under  the  pro- 
visions of  the  statute  forbidding  forcible  entry  or  unlawful  de- 
tainer of  lands  in  possession  of  another  (Code  Civ.  Proc.  §§  716 
-33),  and  the  trial  in  the  justice's  court  resulted  in  findings 
and  judgment  in  favor  of  plaintiff.  The  cause  was  then  ap- 
pealed to  the  district  court  of  said  county  by  defendant.  ^  In 
the  district  court  another  trial  was  had,  before  the  court  and  a 
jury,  which  again  resulted  in  findings  and  judgment  in  favor 
of  plaintiff,  from  which  latter  judgment  an  appeal  is  prose- 
cuted to  this  court  by  defendant. 

The  errors  assigned  and  urged  in  this  court  by  appellant  re- 
late :  1.  To  the  rulings  of  the  district  court  in  refusing  to  grant 
defendant's  motion  *^  for  a  perpetual  stay  of  proceedings  in  said 
action,  on  the  ground  that  the  judgment  appealed  from  was 
rendered  more  than  four  days  after  the  cause  was  submitted  to 
the  justice";  and  2.  The  order  of  the  district  court  overruling 
appellant's  motion  to  dismiss  said  action  on  the  same  grounds; 
3.  That  the  court  erred  in  refusing  to  give  the  jury  certain 
instructions  tendered  by  defendant;  4.  That  the  evidence  is 
insufficient  to  justify  the  verdict;  and  5.  That  the  judgment 
entered  in  said  case  is  not  authorized  by  the  verdict,  in  that 
the  verdict  is  for  restitution  of  the  premises,  as  well  as  the 
rental  thereof,  while  the  verdict  of  the  jury  was  only  for  the 
rental  value  of  the  premises. 

The  principal  point  relied  on  by  appellant  appears  to  be  the 
assignment  that  the  district  court  erred  in  overruling  ap])el- 
lant's  motion  for  "perpetual  stay  of  proceedings,"  and  his 
motion  that  the  district  court  dismiss  the  action,  on  the  ground 
that  it  appears  from  the  justice's  docket  that  the  judgment  by 
the  justice  of  the  peace  was  rendered  on  the  fifth  day  after  the 
submission  of  the  cause,  instead  of  within  four  days,  after  such 
submission,  as  provided  by  statute.  (Code  Civ.  Proc.,  §  794.) 
These  motions  were  each  predicated  on  the  same  grounds,  and 
each  practically  sought  the  determination  of  the  case  by  the 
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district  court  because  of  an  error  or  irregularity  committed  by 
the  justice  of  the  peace  in  the  adjudication  before  him.  We 
have  no  doubt  that  ap[»e11aut,  in  the  district  court,  had  a  riglit 
to  dismiss  his  appeal  from  the  justice's  court  at  any  time  before 
commencement  of  trial  in  the  district  court.  The  motions 
here  under  consideration,  however,  were  not  for  dismissal  of 
such  appeal,  but  sought  the  dismissal  of  the  cause  by  the  dis- 
trict court,  and  thereby  an  annulment  of  the  judgment  of  the 
justice's  court,  because  of  certain  irregular  action  of  the  justice 
during  his  adjudication  of  the  case. 

Under  our  system,  an  appeal  from  the  justice's  court,  after 
an  adjudication  and  decision  of  the  cause  by  the  justice,  raises 
the  case  into  the  district  court,  with  all  the  original  papers,  for 
trial  de  novo  on  the  merits.  (Code  Civ.  Proc.,  §§  730,  731, 
822-26 ;  State  v.  Evans,  ante,  p.  239.)  Tliere  is  no  provision 
for  the  district  court,  upon  such  an  appeal,  to  review  certain 
rulings  or  action  of  the  justice  of  the  peace  in  the  course  of  his 
adjudication  and  decision  of  the  case,  and  on  the  correctness  or 
incorrectness  thereof  determine  the  case  in  the  district  courL 
It  is  true  that,  if  the  justice  had  no  jurisdiction  of  the  parties 
or  the  subject  matter  of  the  action,  the  district  court  would  dis- 
miss or  nonsuit  the  case,  because,  under  those  conditions,  the 
district  court  would  have  no  jurisdiction  to  try  and  determine 
tlie  case.  Many  cases  cited  by  appellant's  counsel  in  support 
of  his  position  relate  to  such  conditions.  But  in  the  case  at 
bar  it  appears,  and  is  not  disputed,  that  the  justice  had  juris- 
diction both  of  the  subject  of  the  action  and  of  the  parties 
thereto.  When  the  adjudication  was  finished  in  the  justice's 
court,  and  the  decision  recorded,  the  defendant  carried  the  case 
into  the  district  court  by  appeal  for  trial  de  novo,  as  provided 
by  law;  and  in  our  opinion  the  district  court  committed  no 
error  in  refusing  to  review  the  action  of  the  justice  of  the  peace, 
and  determine  the  case  on  consideration  thereof.  Within  cer- 
tain limitations,  such  review  may  be  had  through  certiorari 
proceedings. 

It  is  manifest  from  an  examination  of  the  record  that  some 
of  appellant's  specifications  of  error  cannot  be  reviewed  on  this 
appeal  from  the  judgment.  The  record  contains  portions  of 
the  judgment-roll — that  is,  the  complaint,  answer,  and  judg- 
ment— ^to  which  is  annexed  a  statement  on  appeal;  but  it  is 
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disclosed  by  examination  of  the  statement  on  appeal  that  it 
does  not  include  the  instructions  given  to  the  jury,  or  those 
tendered  by  defendant  and  rejected  by  the  court.  It  is  true 
there  is  bound  in  the  record  here  what  purports  to  be  copies  of 
the  instructions  given  by  the  court  to  the  jury  in  the  case^  but 
these  instructions  are  not  part  of  the  judgment-roll  (Code  Civ. 
Proc,  §  306)^  andy  not  having  been  incorporated  in  a  statement 
or  bill  of  exceptions^  we  are  clearly  not  authorized  to  review 
them.  (Barber  v.  JBrwcoe,  8  Mont.  214;  Sank  of  Commerce  v. 
Fiiqua,  11  Mont.  285;  28  Am.  St.  Rep.  461;  Kleinsckmidi  v. 
McDermoU,  12  Mont.  309.)  It  is  ob^rved  that  the  record 
nowhere  contains  a  copy  of  the  instructions  which  were  offered 
by  the  defendant  and  rejected  by  the  court.  Yet  the  state- 
ment contains  specifications  of  alleged  error  committed  by  the 
court  in  refusing  to  give  certain  instructions.  Therefore  those 
specifications  relating  to  the  instructions  are  unavailing. 

As  to  the  assignment  that  the  evidence  is  insufficient  to  sus- 
tain the  verdict,  this  is  not  a  matter  subject  to  review  in  an 
appeal  from  the  judgment  alone,  but  pertains  to  motion  for 
new  trial.  The  contention  that  the  judgment  does  not  conform 
to  the  verdict  of  the  jury  is  untenable.  The  jury  rendered  a 
general  verdict  as  follows:  ^' We,  the  jury  in  the  above-entitled 
action,  find  the  defendant  guilty  of  a  forcible  entry  and  de- 
tainer of  the  premises  in  question,  and  fix  his  punishment  there- 
for at  a  fine  of  one  dollar;  and  further  find  that  the  monthly 
rental  value  of  said  premises  during  the  time  defendant  had 
been  in  possession  of  the  same  to  be  one  dollar  per  month.'' 
And,  in  addition  thereto,  special  findings  that  plaintiff  was  in 
the  actual  possession  of  the  land  at  the  time  of  the  defendant's 
«ntry,  and  that  defendant  entered  forcibly^  and  detained  pos- 
session of  said  land. 

The  judgment  provides  for  the  restitution  of  the  possession 
of  said  land,  and  recovery  from  defendant  of  three  dollars, 
being  treble  the  amount  of  the  rental  value  of  the  premises 
found  by  the  jury,  and  one  dollar  fine,  together  with  costs  and 
disbursements.  This  recovery  is  in  conformity  to  the  law 
under  the  findings  of  the  jury.  The  judgment  of  the  district 
-court  will  therefore  be  affirmed. 

Affii'med. 

Pemberton,  C.  J.,  and  Db  Witt,  J.,  concur. 
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STATE,  Appellant,  v.  DESLAURIES,  Respondent. 

13   MS) 
Ji  346|  [Sabmittod  Jane  29,  1893.-Decided  October  9.  1893. 

Appeal  Fbom  Justioe— Juriivdicfion.— On  appeal  from  JaBtioes'  conrts,  both  ciTil 
and  criminal  casee  are  tried  ill  tbe  district  covrt  de  novo,  and  it  ia  error  for 
tbe  latter  coart,  after  rendering  judgment  in  a  case  so  appealed,  to  grant  a 
motion  in  arrest  of  Judgment  made  npon  the  ground  that  the  Justice  had  no 
Jurisdiction  to  render  the  Judgment  appealed  from.  {State  t.  Evans,  ante, 
page  239;  ifissou^  £let:tiio  Light  Co.  t.  Morgan,  ante,  page  394,  cited.) 

Appeal  fram  Third  Judicial  Disirict,  Deer  Lodge  County. 

Prosecution  for  costs.  The  cause  was  tried  before  Dubfee, 
J.,  who  graoted  defendant's  motion  in  arrest  of  judgment 
Reversed. 

Statement  of  the  case  hy  the  justice  delivering  the  opinion. 

This  is  an  appeal  by  the  state  from  the  order  of  the  district 
court  arresting  judgment  rendered  for  costs  against  a  complain- 
ing witness  in  a  prosecution  for  a  misdemeanor.  (Crim.  Pr. 
Act,  §  394.)  The  case  originally  was  State  v.  SlauglUer,  for 
petit  larceny^  commenced  and  tried  in  the  justice's  court.  The 
jury  in  the  justice's  court  gave  the  following  verdict:  "We, 
the  jury,  find  for  the  defendant,  and  recommend  that  the  costs 
be  taxed  to  the  complaining  witness."  Judgment  was  there- 
upon entered  in  that  court  against  the  complaining  witness, 
Deslauries,  for  costs.  He  appealed  to  the  district  court 
Trial  was  had  before  a  jury,  who  found  the  following  verdict: 
"  We,  the  jury,  find  there  was  no  probable  cause  for  commenc- 
ing the  prosecution  in  the  above^entitled  action,  and  that  suck 
was  malicious."  The  complaining  witness,  Deslauries,  in  the 
district  court,  moved  for  arrest  of  the  judgment  on  the  follow- 
ing ground:  "Justice  court  had  no  jurisdiction  to  enter  judg* 
ment  against  the  complaining  witness  on  the  verdict  of  a  jury; 
hence  the  judgment  was  void."  The  ground  of  the  motion  ia 
the  district  court  was  that  the  verdict  in  the  justice's  court  did 
not  find  that  the  prosecution  was  not  without  probable  cause, 
or  malicious,  and  that,  therefore,  the  justice's  judgment  was 
without  jurisdiction.  The  district  court  sustained  tlie  motion 
of  Deslauries,  aud  ordered  that  no  judgment  be  entered  against 
him.    The  state  appeals. 
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Henri  J.  Ilaskdl^  and  Ella  L.  Enowlea,  for  the  State,  Appel- 
lant. 

Timoihy  (fLeary^  for  Respondent. 

De  Witt,  J. — It  is  our  opinion  that  tlie  district  court  erred 
in  granting  the  motion  in  arrest  of  judgment.  The  same  point 
is  here  presented  as  was  decided  in  SUxie  v.  EvaiM^  ante,  page 
239^  and  Electric  Light  Co.  v.  Morgan,  ante,  page  394. 

Respondent  here  was  appellant  in  the  district  court.  He 
appealed  from  the  justice's  court  to  the  district  court.  On 
such  appeal  the  trial  in  the  district  court  is  denovo,  whether 
the  case  is  civil  (cases  supra)  or  criminal.  (Crim.  Pr.  Act,  §  616.) 
It  may  be  said  in  this  case  as  in  Electric  Light  Co.  v.  Morgan: 
^*  There  is  no  provision  for  the  district  court,  upon  such  an 
appeal,  to  review  certain  rulings  or  actions  of  the  justice  of  the 
peace  in  the  course  of  his  adjudication  and  decision  of  the  case, 
and  on  the  correctness  or  incorrectness  thereof  determine  the 
case  in  the  district  court.'' 

The  judgment  of  the  district  court  is  reversed,  and  the  case 
remanded^  with  directions  to  the  district  court  to  enter  a  judg- 
ment on  the  verdict  in  the  district  court  for  costs  against  the 
complaining  witness. 

Iteversed^ 

Harwood,  J.,  concurs. 

Pemberton,  C.  J.,  did  not  participate  in  the  hearing  or 
determination  of  this  case. 


STATE,  Respondent,  v.  ESCHBACH,  Appellant. 

[Babmiited  October  8, 1898.    Decided  October  9. 1898.]; 

GBmnrAL  Law— JMatitt  wUh  deadly  iMajxm.— A  oonTiction  in  a  proseontion 
luider  section  60  of  the  Oriminal  Laws,  making  an  assault  with  a  deadly 
weapon  a  felony,  when  made  with  an  Intent  to  inflict  npon  the  person  of 
another  a  bodily  injury,  where  no  considerable  provocation  appears,  or  where 
the  cironmstanoes  of  the  assault  show  an  abandoned  and  malignant  heart,  can 
be  foUowed  only  by  punishment  for  misdemeanor  where  the  Jury  found  the 
defendant  guilty  "of  an  assault  with  a  deadly  weapon,"  as  such  verdict  lacks 
the  elements  required  to  constitute  the  felony. 

Appeal  from  Eighth  Judicial  District,  Cascade  County, 


S~^ 
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Conviction  for  assault.  Defendant  was  tried  before  Bes- 
TON^  J.     Reversed,  and  judgment  directed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  defendant  in  this  case  was  tried  upon  an  information 
based  upon  section  60  of  tlie  Criminal  Laws,  which  is  as  fol- 
lows: ''An  assault  with  a  deadly  weapon,  instrument,  or  other 
thing,  with  an  intent  to  inflict  upon  the  person  of  another  a 
bodily  injury,  where  no  considerable  provocation  appears,  or 
where  the  circumstances  of  the  assault  show  an  abandoned  and 
malignant  heart,  shall  subject  the  offender  to  imprisonment  in 
the  state's  prison  not  less  than  one  year  nor  more  than  two 
years,  or  to  a  fine  not  less  than  five  hundred  nor  more  than  one 
thousand  dollars,  or  to  both  such  fine  and  imprisonment,  at  tiie 
discretion  of  the  court."  The  jury  returned  a  verdict  in  the 
following  language:  "We,  the  jury  in  the  above-entitled  cause, 
find  the  defendant  guilty  of  an  assault  with  a  deadly  weapon." 
Upon  this  verdict  defendant  was  sentenced  to  imprisonment  in 
the  penitentiary  for  the  term  of  two  years.  Upon  the  appeal, 
the  appellant  contends  that  he  was  sentenced  for  a  felony,  as 
described  in  section  60  of  the  Criminal  Laws,  whereas  the  jury 
found  him  guilty  of  only  an  assault,  which  is  a  misdemeanor, 
as  described  in  section  68  of  the  Criminal  Laws,  which  is  as 
follows:  ''  An  assault  is  an  unlawful  attempt,  coupled  with  a 
present  ability  to  commit  a  violent  injury  upon  the  person  of 
another,  and  every  person  convicted  thereof  shall  be  fined  in  a 
sum  not  less  than  five  nor  more  than  fifty  dollars.'' 

F.  GL  Park,  and  H.  H,  EuAng,  for  Appellant. 

De  Witt,  J. — It  is  observed  that  there  are  several  elements 
constituting  the  offense  described  in  section  60  of  the  Criminal 
Laws.  Those  elements  are:  1.  An  assault;  2.  That  it  is  with 
a  deadly  weapon;  3.  That  it  is  with  the  intent  to  inflict  upon 
the  person  of  another  a  bodily  injury;  4  a.  Either  where  no 
considerable  provocation  appears,  or  4  6/  Where  the  circum- 
stances of  the  assault  show  an  abandoned  and  malignant  heart. 

The  information  charged  all  the  elements  of  the  offense. 

There  were  two  counts.  The  first  count  charged  the  offense 
with  the  element  as  noted  above  under  4  a,  and  the  second 
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count  charged  the  offense  with  the  element  as  noted  above  un- 
der 4  6.  The  verdict  of  the  jury  fouud  the  defendant  guilty  of 
an  assault  with  a  deadly  weapon.  The  verdict  thus  found 
element  1^  and  element  2,  as  above  noted.  It  did  not  find  the 
intent  to  inflict  upon  the  person  of  another  a  bodily  injury; 
nor  did  it  find  either  that  there  was  no  considerable  provoca- 
tion,  or  that  the  circumstances  of  the  assault  showed  an  aban- 
doned or  malignant  heart.  It  is  clear  that  the  jury  did  not 
find  the  defendant  guilty  of  felony^  because  they  omitted  to  find 
the  elements  required  to  constitute  the  felony.  The  verdict 
found  simply  an  assault^  and  it  found  that  that  assault  was 
made  with  a  deadly  weapon.  (See  State  v.  Carroll^  ante^  p. 
246;  Territory  v.  Willard,  8  Mont.  328;  Territory  v.  Stacker, 
9  Mont  6.) 

The  judgment  being  for  a  felony^  upon  a  verdict  which  found 
only  a  misdemeanor,  the  judgment  must  be  reversed,  and  the 
case  remanded,  and  with  directions  to  the  district  court  to  as- 
sess a  penalty  upon  the  verdict  for  an  assault,  as  provided  in 
section  68,  Criminal  Laws;  and,  if  a  fiiie  is  enforced  by  im- 
prisonment, then  the  imprisonment  already  undergone  by 
defendant  shall  aj)ply«in  satisfaction  of  such  confinement,  as 
far  as  it  satisfies  the  same. 

Reversed. 

Harwood,  J.,  concurs.  Pemberton,  C.  J.,  did  not  par- 
ticipate in  the  hearing  or  determination  of  this  case. 


WILLIAM  MERCANTILE  COMPANY,  Appellant,  v. 
FUSSY,  Respondent. 

[Sabmlited  Ootober  8, 1898.    Decided  Gotober,  9, 1898.] 

Noxsnrr— 4Pp0a2.—Error  in  nonsuit  may  be  reyiewed  by  a  statement  on  appeaL 
{McKay  y,  Montana  Union  By,  Co.,  ante,  p.  15,  cited. 

AFF*Ai/~-Jtiri»diction  to  aetUe  akUements.— The  filing  of  a  notice  and  nndertaking 
on  appeal  stays  the  proceedings  of  the  trial  court  upon  the  Jndgment  or  order 
appealed  from,  bnt  does  not  dlyest  the  court  of  power  to  settle  and  certify 
suoh  statements  as  are  required  to  present  matters  of  law  or  fact  to  the  appel- 
late court. 

ToL.  Xin.-26 
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Appeal  from  Fowtli  Judicial  District^  Missoula  County. 

On  motion  to  strike  from  the  transcript  the  statement  on 
appeal.     Motion  denied. 

Duis  &  Orouchj  and  Thomas  JET.  Carter,  for  Appellant. 
Bickford,  Stiff' &  Hersheyj  for  Kespondeut. 

Harwood,  J. — Tiie  present  consideration  in  this  case  re- 
lates to  a  motion  interj>osed  by  respondent's  counsel  to  elim- 
inate from  the  record  the  statement  on  appeal  on  the  grounds: 
1.  That  no  motion  for  new  trial  was  made  in  the  court  below 
by  appellant;  and  2.  That  the  statement  on  appeal  was  settled 
and  certified  by  the  judge  of  the  trial  court  after  the  notice  of 
apjteal  had  been  served,  and  such  notice  with  undertaking  on 
api)eal  had  been  filed.  The  action  was  brought  to  enforce 
payment  of  an  alleged  debt.  At  the  trial,  when  plaintiff 
rested  in  the  introduction  of  testimony,  defendant  moved  the 
court  for  nonsuit,  on  the  ground  that  sufficient  proof  had  not 
been  offered  by  plaintiff  to  sustain  the  material  all^ations  of 
his  complaint,  which  motion,  after  argument  and  consideration 
by  the  court  was  granted,  and  judgment  entered  accordingly 
in  favor  of  defendant  for  his  costs.  From  that  judgment 
plaintiff  appealed.  The  record  filed  in  this  court  contains 
portions  of  the  judgment-roll  pertinent  to  the  review  desired, 
and  also  a  statement  on  appeal  containing  the  motion  for  non- 
suit, a  statement  of  the  evidence  offered  by  plaintiff,  and  speci- 
fications of  alleged  error  of  the  trial  court  in  sustaining 
defendant's  motion  for  nonsuit 

1.  The  first  point  urged  by  respondent's  counsel  as  ground 
for  striking  out  the  statement  on  appeal  implies  that  a  review 
of  an  order  granting  a  motion  for  nonsuit  can  only  be  had 
after  motion  for  new  trial  has  been  presented  to  the  trial  court, 
and  an  appeal  taken  from  the  ruling  thereon.  We  cannot 
sustain  this  objection.  No  cases  are  cited  by  respondent  in 
support  thereof,  and  this  court  has  had  occasion  heretofore  to 
examine  the  same  question  of  practice,  and  find  the  authorities 
contrary  to  the  contention  of  respondent.  {McKay  v.  Men- 
(ana  Union  By,  Co.,  ante,  p.  15.) 
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2.  Nor  do  we  find  reason  or  authority  for  sustaining  the 
second  proposition  urged  by  respondent — that  the  statement 
on  appeal  should  be  stricken  from  the  record  because  t lie  judge 
of  the  trial  court  certified  and  settled  it  after  the  notice  and 
undertaking  on  appeal  had  been  served  and  filed.  Eespoud^ 
ent's  counsel  contend  tiiat  thereby  the  trial  court  lost  jurisdic- 
tion of  the  case,  and  therefore  the  act  of  settling  and  certifying 
the  statement  on  appeal  was  void.  Where  proper  undertak- 
ing on  appeal  to  stay  proceedings  has  been  given,  the  appeal 
stays  proceedings  of  the  trial  court  "upon  the  judgment  or 
order  api)ea]ed  from"  (Code  Civ.  Proc.,  §  428);  but  does  not 
divest  the  trial  court  of  power  to  settle  and  certify  such  state- 
ments as  are  provided  in  the  law  of  practice  to  present  the 
matters  of  law  and  fact  to  the  appellate  court  for  review,  pro- 
vided, of  course,  that  the  same  are  prepared,  settled,  and  certi- 
fied within  the  time  prescribed  by  law.  {Territory  v.  Fallis,  2 
Mont.  236;  Flynn  v.  Cdtile,  47  Cal.  526;  ITie  Latona  v.  J/c- 
Allep,  3  Wash.  (Ter.)  332.) 

Therefore,  an  order  will  be  entered  overruling  respondent's 
motion  herein. 

Motion  overruled. 

Db  Witt,  J.,  concurs.  Pbmbeeton,  C.  J.,  being  absent, 
did  not  pass  upon  these  questions. 


STATE  EX  REL.  CARTER,  v.  VOTAW. 

[Argued  October  8, 1893.    Decided  October  9, 1893.] 

FoBOiBLS  Ektbt  and  Vvlamtvl  DKiAJSVBr— Justice  of  the  peaoe^JwHsdiciUm.-^ 
A  Justice  of  the  peace  has  JuriBdiotion  of  an  action  by  a  landlord  against  a 
tenant  holding  after  default  in  payment  of  rent  both  under  the  forcible  entry 
and  unlawful  detainer  act  (Code  of  Ciyil  Procedure,. ^  716  et  seq.),  and  by 
Tirtue  of  section  21,  article  VIII,  of  the  constitntion,  clothing  such  courts  with 
concurrent  Jarisdlction  with  the  district  courts  in  cases  of  forcible  entry  and 
unlawful  detainer. 

Bjja— Landlord  and  tenant^AdminiBtrntor.—The  mle  that  a  tenant  cannot  dis- 
pute his  landlord's  title  may  be  iuToked  by  the  administrator  of  a  deceased 
landlord  under  section  727,  Code  of  Civil  Procedure,  authorizing  the  heirs, 
executors,  administrators,  assigns,  agent,  or  attorney  of  the  lessor  to  proceed 
against  the  tenant  on  a  breach  of  the  lease  the  same  as  the  lessor  might  have 
done. 
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bAMS—PleadingB — In  an  action  for  the  poBaeasion  of  leased  premises  agaimt  a 
tenant  holding  over  after  default  in  rent,  judgment  may  be  rendered  on  the 
pleadings  for  the  plaintiff  when  the  tenant'D  answer  admits  baring  leased  the 
premises  from  plaintiff's  intestate,  and  being  in  default  for  rent,  althoo^  he 
may  hare  denied  plaintiff's  right  of  possession. 

Original  prooeediug.  Application  for  writ  of  oefiiorarL 
Judgmeut  for  respoudeuU 

Staterneiit  of  the  case  hj  the  justice  delivering  the  opinion. 
This  is  ai)  application  for  a  writ  of  certiorari  against  the 
justice  of  the  peace  to  review  his  action  in  giving  judgment  on 
the  pleadings  in  the  case  of  H.  J.  Simons,  administrator  of  the 
estate  of  A.  O.  Simons,  against  J.  A.  Carter,  the  relator  herein. 
That  action  in  the  justice's  court  sought  to  obtain,  under  the 
provisions  of  the  forcible  entry  and  unlawful  detainer  act 
(Code  Civ.  Proc.,  §  716  et  seq.),  possession  of  a  dwelling- 
house  in  the  city  of  Helena.  The  complaint  sets  forth  a  cause 
of  action  against  defendant,  as  a  tenant  holding  after  default 
in  payment  of  rent  and  after  demand  for  possession.  Answer 
was  filed.  Upon  complaint  and  answer  the  court  rendered 
judgment  upon  the  pleadings  in  favor  of  plaintiff,  and  there- 
upon a  writ  of  restitution  issued.  Defendant  in  the  justice's 
case  now  on  this  writ  of  certioraH  contends  that  the  justice's 
judgment  is  void,  as  being  in  excess  of  jurisdiction^  and  that 
the  defendaut  therein  has  no  appeal. 

/.  A.  Carter^  for  Relator. 

Albert  L  Loeb^  for  Respondent. 

De  Witt,  J. — Relator  contends  that  a  justice's  court  has 
not  jurisdiction,  under  the  forcible  entry  and  unlawful  detainer 
act  (Code  Civ.  Proc.,  §  716  et  seq.),  of  an  action  by  a  landlord 
against  a  tenant  holding  after  default  in  payment  of  rent. 
Const,  art.  8.,  §  21,  as  to  jurisdiction  of  justices'  courts,  pro- 
vides, inter  cilia^  that  they  "  shall  also  have  concurrent  jurisdic- 
tion with  the  district  courts,  in  cases  of  forcible  entry  and 
unlawful  detainer."  We  are  of  opinion  that  this  leaves  the 
jurisdiction  of  these  cases  in  the  justice's  court  as  provided 
in  the  statute.     (Code  Civ.  Proc.,  §  716  et  seq.) 

Relator  conteuds  that  the  rule  as  to  the  tenant  not  disputing 


13  Mont.]  Statb  v.  Votaw,  405 

tlie  landlord's  title  does  not  apply  to  such  a  landlord  as  the 
plaintiff  in  the  Ciise  under  review,  wlio  was  an  administrator 
of  the  estate  of  the  deceased  landlord  who  leased  to  relator. 
He  relies  upon  Reay  v.  Cotter ,  29  Cal.  169,  But  section  727, 
Code  of  Civil  Procedure,  concludes  that  contention^  which  sec- 
tion, and  section  37  mpra,  leave  relator  subject  to  the  estoppel 
of  the  relation  of  landlord  and  tenant 

Relator  contends  that,  in  his  answer,  he  denies  the  allega- 
tions by  which  plaintiff  sets  forth  his  right  of  possession  of 
the  real  estate  in  question,  and  that  hence  the  justice  was  with- 
out jurisdiction  to  enter,  without  a  trial,  the  judgment  for  res- 
titution. Indeed,  this  allegation  in  his  affidavit  moved  this 
court  to  grant  the  writ.  It  is  true  that  the  answer  does  deny 
plaintiff's  right  of  possession,  but  such  denial,  besides  being 
in  the  nature  of  a  conclusion  of  law,  loses  all  force  in  face  of 
the  admissions  of  the  answer.  It  is  admitted  by  the  answer 
that  defendant  leased  the  premises  from  plaintiff's  intestate, 
and  that,  as  such  tenant,  he  is  indebted  and  in  default  for  seven 
mouths'  rent.  He  thus  concedes  himself  to  be  a  tenant  hold- 
ing over  af\er  default  in  payment  of  rent.  The  judgment  on 
the  pleadings  was  therefore  correct. 

After  an  extended  and  patient  hearing,  the  court  asked  re- 
lator, who  appeared  in  person,  what  issues  there  were  in  the 
pleadings  before  the  justice,  upon  which  he  claimed  evidence 
could  have  been  introduced  which  would  have  added  any  thing 
to  the  facts  pleaded  and  conceded.  The  relator  was  unable  to 
point  out  to  us  any  such  needed  evidence,  and  our  own  inves- 
tigation has  discovered  none.  We  are  therefore  of  opinion 
that  npon  this  review  no  reason  has  been  shown  why  we  should 
annul  or  modify  the  proceedings  of  the  justice. 

The  case  is  therefore  remanded  to  the  justice's  court  at  the 

costs  of  relator. 

Writ  denied. 

Habwood,  J.,  concurs.  Pemberton,  C.  J.,  did  not  sit  in 
the  hearing  or  determination  of  this  case. 
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•l?.Sa      HAGGIX,  Respondent,  v.  LOREXTZ  et  al.,  Appel- 

»*g»  LANT3, 

[Argued  April  10, 1893.    Decided  October  16, 1893.] 

9xJT>QKKSxT-^J>efatLli^Motion  to  vacate.--li  is  not  an  abnse  of  discretion  to  refnee 
to  open  a  default  when  it  appeal's  tbat  defendant's  counsel  was  present  in 
court  when  his  motion  to  strike  out  was  denied,  and  an  order  made  to  answer 
in  ten  days;  where  such  counsel  asserted  that,  after  filing  such  motion  he  had 
no  further  notice  of  the  proceedings,  or  of  any  action  of  the  court  in  said 
cause  for  more  than  a  mouth  after  the  judgment  was  rendered;  that  for  sev- 
eral months  prior  to  the  rendition  of  the  judgment,  and  at  the  time  thereof, 
he  wsa  ill,  and  during  such  time  had  an  understanding  with  all  attorneys 
practicing  at  that  bar  that  none  of  his  cases  should  be  set  for  ti'ial  withoat 
notice  to  him,  or  until  other  counsel  could  be  employed,  in  which  arrangement 
he  belicTed  plaintiff's  attorney  was  included,  but  which  plaintiff's  attorney 
denied,  there  having  been  ample  time  for  the  substitution  of  oounael  had  it 
been  necessary,  and  it  not  appearing  that  defendant's  counsel  was  not  so  far 
disabled  aa  to  prevent  his  being  about  to  a  considerable  extent  during  the 
period  mentioned,  and  counseling  witii  defendant. 

Encntsxn—Damages^Flecuiing.—lLgenenl  allegation  in  a  complaint  Ihat  plain- 
tiff has  suffBred  damage  in  the  sum  of  five  hundred  dollars,  by  reason  of  de- 
fendant's wrongful  ouster  and  withholding  possession,  will  admit  evidence  of 
some  damage,  and  an  objection  that  the  complaint  is  insufficient  to  sustain  a 
judgment  for  damages,  will  not  be  sustained  on  appeal  where  the  judgment- 
roll  alone  is  before  the  court  for  review,  and  there  is  nothing  firom  which  the 
court  can  judge  whether  the  proof  received  was  germane  to  the  allegation  and 
the  damages  provable  thereunder. 

Appeal  from  Third  Judicial  Disbnct,  Deer  Lodge  County. 

Ejectmeut  Plaintiff  had  judgment  below  on  default  De- 
fendant's motion  to  open  default  was  denied  bj  Durf£E,  J. 
Affirmed. 

Statement  of  the  case  by  Mr.  Justice  Habwood. 

This  case  stands  for  review  on  appeal  from  the  judgment, 
and  from  an  order  entered  after  judgment  overruling  appel- 
lants' motion  to  set  aside  and  vacate  the  judgment  and  open 
the  default  therein  entered  against  defendants. 

The  action  is  in  the  nature  of  ejectment  to  recover  possession 
of  a  certain  piece  of  laud^  particularly  described,  situate  in 
Deer  Lodge  county,  of  which  plaintiff  avers  ownership  in  fee 
since  June  27,  1885,  and  that  he  is  entitled  to  the  possession 
thereof;  that  the  defendants  are  now,  and  have  been  since 
September  1,  1888,  wrongfully  in  possession  and  withholding 
the  same  from  plaintiff,  to  his  damage  in  the  sum  of  five  hun- 
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dred  dollars.     The  complaiut  was  filed  September  27,  1890, 
and  refiled,  as  araeuded,  November  8,  1890. 

The  record  shows  that  defeudants  appeared  and  filed  de- 
murrer to  the  complaint  November  19,  1890,  on  the  alleged 
ground  that  the  complaiut  fails  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  This  demurrer  appears  to  have 
been  overruled  January  19,  1891.  The  next  move  of  defend- 
ants was  on  January  21,  1891,  when  they  filed  a  motion  to 
strike  out  certain  designated  portions  of  the  amended  com- 
plaint, which  motion  was  overruled  on  September  28,  1891, 
during  the  September  term  of  trial  court;  whereupon  de- 
fendants were  granted  "up  to  and  including  October  8th  to 
file  answer.^'  Thereafter,  on  October  17th,  during  the  session 
of  the  trial  court,  no  answer  having  been  filed,  on  motion  of 
plaintiff's  counsel  default  of  defendants  and  each  of  them  was 
duly  entered,  and  thereupon,  after  hearing  testimony  as  to 
alleged  damages  for  withholding  possession  of  said  premises^ 
judgment  was  entered  against  defendants  for  recovery  of  pos- 
session of  said  premises,  together  with  five  hundred  dollars 
damages  for  wrongful  withholding  thereof,  and  costs  of  suit. 
This  judgment  appears  to  have  been  rendered  and  entered 
October  17,  1891.  Thereafter,  on  February  27, 1892,  defend- 
ant Lorenz  moved  the  trial  court  to  set  aside  said  judgment 
and  open  the  default  entered  against  him,  accompanying  said 
motion  with  his  separate  answer  to  the  complaint,  together 
with  affidavits  in  support  of  said  motion,  the  substance  of 
which  affidavits  will  be  discussed  in  the  opinion  following. 
Respondent  opposed  said  motion,  and  filed  certain  affidavits  in 
opposition  thereto.    The  motion  was  overruled. 

Brardly  &  Scham^cow,  for  Appellant.     • 

L  When  a  party  applies  promptly  for  relief  after  he  has 
notice  of  the  judgment,  and  has  not  been  guilty  of  gross  laches, 
and  his  affidavits  and  answer  present  a  meritorious  defense, 
the  court  should  not  hesitate  to  set  aside  a  default  and  allow 
him  to  file  his  answer.  {Haggerty  v.  Walker^  21  Neb.  596; 
Griswold  Linseed  OU  Co.  v.  Lee,  1  S.  D.  531;  36  Am.  St.  Rep. 
761;  Taylor  v.  H-umbull,  32  Neb.  508;  BueU  v.  Emerich,  85 
Cal.  116;  Malone  v.  Big  Flat  0.  Min.  Co.,  93  Cal.  384;  Rddy 
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V.  Scott,  53  Cal.  69.)  The  exercise  of  the  mere  discretion  of  the 
court  ougtit  to  tend  in  a  reasonable  degree,  at  least,  to  bring 
about  a  judgment  upon  the  very  merits  of  the  case;  aud  when 
the  circumstances  are  such  as  to  lead  the  court  to  hesitate  upon 
the  motion,  it  is  better,  as  a  general  rule,  that  the  doubt  should 
be  resolved  in  favor  of  the  application.  (  Watson  v.  San  Fran" 
CISCO  etc.  R.  B.  Co.,  41  Cal.  20;  Cameron  v.  Carroll,  67  Cal. 
600;  DougheHy  v.  Nevada  Bank,  68  Cal.  275.)  A  party 
should  not  be  allowed  to  take  advantage  of  another's  mistake 
or  inadvertence  so  as  to  deprive  him  of  a  trial  on  the  merits, 
especially  when  he  relies  upon  a  stipulation  by  which  he  failed 
to  prevent  a  default;  and  this,  whether  there  was  actually  such 
a  stipulation  or  not,  if  the  default  was  entered  because  of  such 
reliance.    {Johnson  v.  Sweeney,  96  Cal.  304.) 

11.  The  complaint  is  not  sufficient  to  sustain  the  judgment 
for  the  reason  that  there  is  no  allegation  of  ownership  at  the 
time  the  suit  was  brought. 

The  allegation  that  a  good  and  sufficient  deed  was  executed 
to  plaiutiff  in  1886  is  not  a  sufficient  allegation  of  ownership 
in  1888,  the  date  of  alleged  ouster. 

The  allegation  that  '^  plaintiff  has  been,  and  yet  is,  entitled 
to  the  sole  and  exclusive  possession  and  enjoyment  of,''  etc,  is 
a  legal  conclusion  and  not  an  allegation  of  a  fact.  (JHeyen" 
dorf  V.  Frohner,  3  Mont.  323;  Payne  v.  TreadwU,  16  Cal.  221.) 

IIL  Plaiutiff  cannot  recover  any  but  nominal  damages,  no 
allegation  for  rents  and  profits  having  been  made.  {Payne  y. 
TreadweU,  16  Cal.  221;  Sedgwick  aud  Waite  on  Trial  of  Title  to 
Land,  §§  61,  454  and  653,  and  cases  cited.) 

Judgment  for  damages  is  not  sustained  by  the  complaint,  for 
the  reason  that  there  is  no  allegation  that  plaintiff  is  owner,  or 
ever  was  in  possessibn.  (Sedgwick  aud  Waite  on  Trial  of  Title 
to  Land,  §  454;  Gamer  v.  McCullough,  48  Mo.  318.) 

George  B.  Winston,  for  Respondent. 

I.  In  making  the  order  refusing  to  set  aside  the  judgment, 
the  court  below  was  only  required  to  exercise  proper  discretion, 
and  the  order  must  be  so  plainly  erroneous  as  to  amount  to  an 
abuse  of  discretion  to  justify  iuterference  on  the  part  of  the 
appellate  court.     {Bailey  v.   Taaffe,  29  Cal.  422;  Coleman  y. 
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BanHn,  37  Cal.  247;  Elmer  v.  MitcMl,  75  Wis.  358;  MhUkH' 
land  V,  Heyneman,  19  Cal.  605;  White  v.  Northwest  Stage  Cd., 
6  Or.  99.) 

N^lect  of  attoroey  is  neglect  of  client.  (Spaulding  v. 
Thompson,  12  Ind.  477;  74  Am.  Dec.  221;  Freeman  on  Judg« 
ments,  3d  ed.,  §  112.) 

II.  Allegations  of  time  as  to  seisin,  ownership^  or  ouster^ 
are  immaterial.  {Salmon  v.  Symonds,  24  Cal.  260;  Kidder  v. 
Stevens,  60  Cal.  414.) 

The  possession  follows  the  legal  title.  {Davis  v.  Qark,  2 
Mont.  394;  Lamme  v.  Dodson,  4  Mont.  587.) 

III.  Under  the  allegation  of  damages  in  the  complaint, 
plaintiff  could  recover  damages  for  withholding  the  property, 
and  for  any  damage  to  the  property,  and  any  damage  other 
than  for  rents  and  profits.  (Code  Civ.  Proc.,  §  86,  div.  1, 
Comp.  Stats;  Martin  v.  Durand,  63  Cal.  39.) 

Garwood,  J. — This  court  is  unable  to  find  in  the  affidavits 
filed  in  support  of  the  motion  to  set  aside  default  a  showing  of 
fiicts  sufficient  to  warrant  a  reversal  of  the  ruling  of  the  trial 
court  thereon.  The  action  was  pending  more  than  a  year  be- 
fore judgment  was  entered.  Defendants'  demurrer  having 
been  overruled,  their  counsel  interposed  a  motion  to  strike  out 
certain  portions  of  the  complaint,  which  motion  was  overruled; 
whereupon  defendants  were  granted  ten  days  within  wiiich  to 
file  an  answer.  When  that  order  was  made,  as  appears  from 
the  affidavit  of  respondent's  counsel,  one  of  the  appellants' 
attorneys  was  present  within  the  bar  of  the  court;  and  this  is 
not  directly  disputed  by  the  affidavits  filed  in  support  of  the 
motion  to  set  aside  said  default,  although  defendants'  counsel 
affirms  in  his  affidavit  '4hat,  after  filing  said  motion  to  strike 
out  portions  of  the  complaint,  affiant  had  no  further  notice  of 
the  proceedings  in  said  cause,  and  did  not  know  of  the  action 
of  the  court  in  overruling  said  motion,  nor  any  action  of  the 
court  in  said  cause,  for  more  than  a  month  after  the  rendition 
of  the  judgment  therein." 

There  is  no  law  or  rule  of  practice  requiring  the  court  or 
plaintiff's  counsel  to  notify  defendant  or  his  counsel  of  each 
proceeding  in  an  action  during  the  course  of  its  adjudication 
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after  defendant  has  been  served  with  summons  or  appeared 
therein;  and  in  this  particular  case  defendant  cannot  complain 
if  he  and  his  counsel  failed  to  keep  themselves  informed  of  the 
proceedings  in  said  action  as  the  same  lawfully  and  regularly 
progressed,  unless  there  was  some  special  stipulation  disre- 
garded or  violated,  whereby  defendant  or  his  counsel  was  mis- 
ledy  which  is  not  shown  in  this  case. 

Defendants'  counsel  affirms,  in  his  affidavit  in  support  of 
the  motion  to  open  said  default,  that  some  time  during  the 
month  of  April,  1891,  he  became  sick,  so  that  he  could  not 
attend  to  business;  that  said  disability  continued  during  the 
summer  and  autumn  months  of  tliet  year;  that  during  tlie 
time  of  his  illness  affiant  had  a  general  understanding  with  all 
the  attorneys  practicing  at  said  court  that  none  of  the  causes 
in  which  he  was  employed  as  attorney  would  be  set  for  trial 
without  notice  to  him,  or  until  other  counsel  could  be  em- 
ployed by  the  client  represented  by  affiant;  ''and  that  he  be- 
lieves plaintiiF's  attorney  was  included ''  in  such  understanding. 
There  is  no  positive  assertion  in  this  affidavit,  or  any  other 
filed  in  support  of  the  motion  to  open  said  default,  that  such 
an  arrangement  had  been  entered  into  by  plaintiff's  counsel; 
and  plaintiff's  counsel  positively  denies  in  an  affidavit  that 
such  stipulation  or  arrangement  was  ever  sought  from  him  or 
entered  into  by  him. 

In  view  of  this  showing,  we  think  the  court  was  justified  in 
disregarding  tlie  alleged  stipulation  or  agreement  as  an  unau- 
thorized assumption,  which  was  evidently  the  view  taken  of  it 
by  the  trial  court  in  overruling  the  motion  to  open  the  default. 
It  appears  from  his  affidavit  that  defendants'  counsel  was  not 
so  far  disabled  as  to  prevent  his  being  about  to  a  considerable 
extent  during  the  period  mentioned,  and  that  he  counseled 
with  his  client  about  this  case;  and  it  is  clearly  shown  that, 
even  in  the  absence  of  a  stipulation,  ample  time  was  given  for 
substitution  of  counsel  if  defendants'  counsel,  after  so  long  de- 
lay, was  unable  to  represent  him  therein.  Considering  all  the 
circumstances,  we  find  no  abuse  of  discretion  in  the  order  of 
the  trial  court  denying  appellants'  motion  to  set  aside  the  de- 
fault entered  against  them. 

Appellants   urge  the  further  point  that  the  complaint  is 
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iusuf&cient  to  siistaiu  the  judgment  for  damages  entered 
against  tliem.  This  point  cannot  be  sustained.  It  is  true 
the  complaint  contains  only  a  general  allegation,  to  the  effect 
that  plaintiff  has  suffered  damage  in  the  sum  of  five  hundred 
dollars,  by  reason  of  the  wrongful  ouster  and  withholding  pos- 
sesaion  of  said  premises  by  defendants  during  the  time  alleged. 
Under  such  general  allegation  some  damage  may  be  proved, 
and  on  this  appeal  from  the  judgment,  with  the  judgment-roll, 
only,  upon  review,  we  are  not  in  possession  of  any  showing 
whereby  we  can  judge  whether  the  proof  received  was  germane 
to  the  allegation  and  the  elements  of  damage  which  may  be 
proved  thereunder.  (Code  Civ.  Proc,  §  86;  3  Sutherland  on 
Damages,  §  991;  Boone  on  Code  Pleading,  §  184;  Dimick  v. 
Campbell,  31  Cal.  239;  Miller  v.  Myles,  46  Cal.  536;  MaHin 
V.  Durand,  63  Cal.  39.) 

The  judgment  must  therefore  be  affirmed. 

Affiifned. 

Pemberton,  C.  J.,  and  De  Witt,  J.,  concur. 


KELLY,    Appellant,    r.    CABLE    COMPANY,    Re- 

8PONDENT. 
[Argued,  Febraary  6, 1898.    Bedded,  October  16, 1898.] 

KsOLiQEKOX— ^teOouvftfroan^tf— 7nstnic<ions.— In  »d  aotion  for  personal  injurioB  by 
an  employee  against  a  mining  company,  where  it  appeared  that  plaintiff  was 
injnred  by  an  explosion,  which  occnrred  while  he  was  at  work  in  clearing  up 
the  debris  from  exploded  blasts  which  had  been  flred  by  his  fellow-seryaiits, 
haying  knowledge  that  two  blasts  put  in  at  the  same  time  had  not  exploded, 
and  it  being  shown  on  the  trial  to  be  the  duty  of  plaintiff  and  his  fellow-sery- 
ants  to  see  that  every  blast  exploded,  and  the  evidence  being  conflicting  as  to 
whether  this  was  the  foreman's  duty,  it  is  proper  to  instruct  the  jury  that  one 
of  the  risks  which  a  servant  takes  upon  himself  is  the  negligence  of  his  fellow- 
servants  in  the  same  common  employment,  and  if  the  injury  was  occasioned 
by  the  negligence  of  the  men  engaged  in  blasting,  who,  in  law,  were  plaintiff's 
fellow-servants,  and  defendant  had  no  reason  to  believe  such  men  iocom potent 
or  careless,  then  the  verdict  should  be  for  defendant  unless  it  was  the  duty  of 
the  foreman  to  superintend  the  blasting  and  warn  plaintiff  of  unexploded 
blasts. 

8Jon^InstrucHon$^Plead%ng.—An  instruction  that  plaintiff  did  not  claim  that 
defendant's  employees  were  incompetent  is  proper  when  the  oomplaiut  only 
charged  that  they  were  negligent  and  careless. 

Appeal  from  Third  Judicial  District,  Deer  Lodge  County. 
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Action  for  personal  injuries.     The  cause  was  tried  before 
DuRF££y  J.     Defendant  bad  judgment  below.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  pleadings  and  contentions  in  this  case  are  so  fully  set 
forth  in  the  re2)orts  of  the  case  on  the  former  appeals  that  it  is 
not  now  necessary  to  do  more  than  refer  to  those  reports. 
(7  Mont.  70;  8  Mont  440.)  What  little  distinction  there  is 
between  the  case  as  now  and  then  before  the  court  is  noted  in 
the  opinion  below.  Upon  this — ^the  third — trial  of  the  case, 
verdict  and  judgment  were  for  the  defendant.  A  motion  for  a 
new  trial  by  plaintiff  was  denied^  and  from  that  order,  and 
from  the  judgment,  the  plaintiff  appeals.  In  appellant's  brief 
and  argument  he  complains  of  instructions  Nos.  3  and  21,  and 
that  portion  of  instruction  No.  1  where  the  court  says  as  fol- 
lows: **  It  is  not  claimed  by  the  plaintiff  that  the  foreman  or 
any  of  the  agents  or  employees  of  defendant  were  incompetent." 
Instructions  3  and  21  are  as  follows:  *^3.  Defendant  also 
claims  that  the  injury  to  plaintiff  was  not  occasioned  by  any 
negligence  of  defendant,  or  of  its  foreman  or  agents,  but  by  the 
negligence,  if  there  was  any,  of  the  men  who  were  engaged  in 
blasting,  and  who  were  fellow-servants  of  plaintiff,  and  for 
whose  negligence  defendant  is  not  liable.  Defendant  also 
claims  that  the  accident  by  which  plaintiff  was  injured  was  one 
incident  to  the  employment  in  which  he  was  engage<l,  and 
arose  from  a  peril  which  plaintiff  assumed  from  his  employ- 
ment, and  which  defendant  could  not,  by  any  usual  or  reason- 
able means,  guard  him  against.''  '^21.  One  of  the  risks 
which  a  servant  takes  upon  himself  is  the  negligence  of  his 
fellow-servants  in  the  same  common  employment;  and  in  this 
case  the  men  who  were  engaged  in  blasting  in  the  Cable  mine 
were  in  law  fellow-servants  with  the  plaintiff,  engaged  in  the 
same  common  employment  of  knocking  down  and  removing 
the  ore  from  the  said  mine.  If  the  jury  find  from  the  evidence 
that  the  injury  to  plaintiff  was  not  occasioned  by  the  negli- 
gence of  the  defendant,  but  by  the  negligence  of  the  men  en- 
gaged in  blasting,  in  failing  to  ascertain  whetlier  or  not  there 
was  a  missed  charge,  and  that  defendant  had  no  reason  to 
believe  that  such  men  were   incompetent  or  careless,  or  that 
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they  had  failed  to  perform  their  duty  Id  this  respect,  then  the 
jury  will  find  for  defeudaut,  uuless  you  find  from  the  evidence 
that  it  was  the  duty  of  the  foreman  of  the  Cable  mine  to 
superintend  the  blasting,  and  see  that  all  the  blasts  had  ex* 
I^loded,  and  to  warn  the  plaintiff  of  the  same." 

F.  W.  Cole,  and  William  ScdUoUf  for  Appellant 

W.  ir.  Dixon,  and  Forbia  &  Fof-bis,  for  Respondent. 

De  Witt,  J. — As  to  instruction  21,  it  is  to  be  observed  that 
the  testimony  on  this  trial  differed  in  some  respects  from  that 
on  the  trial  which  resulted  in  the  appeal  reported  in  7  Mont. 
70.  The  record  in  this  court  on  that  appeal  showed  that 
Savery,  the  superintendent,  testified  that  he  instructed  Showers, 
the  foreman,  'Hhat  as  an  extra  precaution  I  wanted  him  at 
every  blast,  if  possible,  to  be  present  to  direct  the  men,  and 
after  the  ex2)losion  to  see  that  every  hole  had  exploded."  This 
court  on  the  first  appeal  took  the  view,  apparently,  that  the 
superintendent  instructed  the  foreman,  and  that  it  was  the  fore- 
man's duty  to  be  personally  present  at  every  blast,  and  to  per- 
sonally oversee  it.  It  was  with  this  view,  doubtless,  that  this 
court  said  on  that  api)eal:  ''The  instructions  asked  by  the 
plaintiff  virtually  exclude  the  defense  of  the  negligence  of  a 
fellow-servant  from  the  consideration  of  the  jury,  and  this 
view  of  the  matter  at  issue  seems  to  be  borne  out  by  the  evi- 
dence." As  we  understand  that  opinion,  the  court  considered 
that  the  defense  of  the  negligence  of  fellow-servants  was  out  of 
the  case,  for  the  reason  that  the  evidence  was  that  it  was  the 
foreman's  duty  to  be  personally  present  at  every  blast.  Now, 
on  the  third  trial,  which  resulted  in  this  present  appeal,  Savery, 
the  superintendent,  testified  :  ''I  never  gave  Showers  any  such 
absurd  instructions  as  to  be  present,  if  possible,  at  the  discharge 
of  every  blast,  and  I  never  testified  before  to  any  such  thing. 
I  cannot  recollect  that  I  testified  before  that  I  had  given 
Harvey  Showers  instructions,  as  an  extra  precaution,  to  be 
present  at  every  blast."  In  this  testimony  Savery  was  con- 
tradicted by  the  stenographer  who  took  the  testimony  on  ihe 
first  trial.  The  stenographer  testified  that  Savery's  evidence 
on  the  first  trial,  as  to  this  point,  was  as  above  noted.    This 
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conflict  between  Savery  and  the  stenographer  went  to  the  jury 
for  their  solution.  Therefore  there  was  evidence  on  this  trial, 
as  it  seems  there  was  not  on  the  first  trial,  that  the  foreman 
was  not  instructed  to  be  present  at  every  blast.  Savery  testi- 
fied on  this  trial :  ''I  don't  think  it  is  possible  that  I  ever  gave 
Showers  instructions,  as  an  extra  precaution,  to  be  2)resent  at 
every  shot,  and  see  if  it  had  been  discharged,  nor  did  I  ever 
testify  that  I  had  done  so.  It  is  the  duly  of  the  foreman  to 
oversee  all  the  blasting,  but  not  to  the  extent  of  informing 
himself  as  to  what  each  man  was  doing."  Furthermore,  on 
this  trial  the  testimony  was  that  it  was  the  duty  of  miners  to 
see  that  the  shots  all  exploded,  and  that  the  method  of  ascer- 
taining this  fact  was  to  count  the  reports  when  the  explosion 
took  place.  A  witness,  Owen  McBride,  testified  that  he  was  a 
miner,  working,  on  the  day  of  the  accident,  in  the  crosscut 
where  Kelly  was  injured.  He  put  in  the  holes,  loaded,  and 
fired  them.  He  said  that,  when  he  counted  the  reports,  there 
were  two  reports  short.  He  waited  some  little  time,  went  in 
and  examined,  found  the  ground  all  broken,  and  could  see  no 
missed  holes.  The  smoke  was  thick,  and  he  could  not  see  well. 
When  he  could  look,  he  saw  no  signs  of  missed  holes.  This 
man  was  working  on  the  day  shifl,  and  Kelly  went  on  at  night 
to  clear  up  the  debris  from  the  day's  work.  This  witness,  Mc- 
Bride, says  further:  "I  saw  Kelly  at  supper-time, between  the 
mill  and  the  boarding-house.  He  asked  me  bow  I  was  getting 
along,  and  I  said  not  good.  I  told  him  there  were  two  reports 
short  in  the  crosscut,  but  I  had  found  the  ground  all  broke, 
and  couldn't  see  any  missed  holes."  It  also  apueared  in  evi- 
dence that  sometimes  a  piece  of  loose  powder  gets  into  the 
debris  by  being  dropped,  or  coming  from  a  "cut-out  hole," 
and  that  such  a  piece  could  be  exploded  by  the  blow  of  a  pick. 
Under  this  testimony,  we  are  of  the  opinion  that  instruction 
21  was  appropriate  on  this  trial,  however  true  it  may  have 
been  that  there  was  no  evidence  on  the  first  trial  which  would 
allow  a  jury  to  consider  the  defense  of  the  n^ligenoe  of  a 
fellow-servant.  We  think  that  the  evidence  on  this  trial  did 
not  shut  out  the  consideration  of  such  defense.  There  was 
evidence  that  it  was  not  the  foreman's  duty  to  be  personally 
present  at  every  blast     There  was  evidence,  to  be  sure,  tend- 
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iDg  to  coDtradict  the  witness  testifying  on  this  point,  but  that 
evidence  and  its  contradiction  were  all  before  the  jury.  There 
was  also  evidence  tliat  it  was  the  duty  of  the  men  to  see  that 
the  holes  all  ex2)Ioded.  There  was  evidence  that  one  of  the 
miners  who  was  doing  this  blasting  thought  there  might  be  two 
missed  charges,  and  informed  Kelly  of  this.  Under  these  facts, 
instruction  21  fairly  states  the  law  of  the  defense  of  the  negli- 
gence of  fellow-servants.  The  closing  paragraph  of  that  in- 
struction leaves  it  to  the  jury  to  find  that  the  accident  was  due 
to  the  negligence  of  the  foreman,  who  was  a  representative  of 
the  principal  (the  defendant). 

The  appellant  complains  of  instruction  No.  3,  that  it  is  a 
direct  statement  by  the  court  that  the  men  engaged  in  blasting 
were  fellow-servants  of  the  plaintiff,  and  that  for  their  negli- 
gence the  defendant  is  not  liable.  This  construction  of  the 
court's  language  might  be  correct  if  those  two  or  three  lines 
upon  that  subject  were  taken  out  of  the  instruction  and  stood 
alone;  but,  with  the  whole  instruction  before  us,  it  is  clear  that 
the  court  simply  stated  to  the  jury  what  the  defendant  claimed. 

As  to  instruction  No.  1,  appellant  contends  that  this  '^  mis- 
states plaintiff's  position,  in  that  it  tells  the  jury  that  the 
plaintiff  did  not  claim  *  that  the  foreman,  or  any  of  the  agents 
or  employees  of  defendant,  were  incompetent';  whereas  the  evi- 
dence affirmatively  shows  that  they  were  incompetent  in  the 
matter  of  examining  for  and  discovering  missed  charges,  and 
also  that  their  manner  of  discharging  blasts  was  incompetent^ 
in  that  it  tended  to  make  it  impossible,  or  very  difficult,  to  dis- 
cover missed  charges."     (Quoted  from  appellant's  brief.) 

In  examining  the  complaint  we  do  not  find  that  there  was 
any  charge  made  that  the  foreman,  agents,  or  employees  were 
incompetent.  It  is  charged  that  they  were  negligent  and  care- 
less. Those  terms  are  not  convertible.  The  same  observation 
is  true  oi  evidence.  The  effort  of  plaintiff  was  not  to  prove 
that  the  defendant's  agents  were  incompetent,  but  rather  that 
they  were  careless  and  u^ligent.  If  persons  were  careless  and 
negligent,  that  is  not  proof  that  they  were  incompetent.  A 
competent  person  may  be  careless;  an  incompetent  person  may, 
as  far  as  his  knowledge  or  skill  goes,  be  careful.  We  are  there- 
fore of  the  opinion  that  there  was  no  error  in  this  instruction. 
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Having  reviewed  the  errors  claimed  by  appellant,  we  conclude 
that  none  of  them  can  be  sustained^  and  the  judgment  ia  there- 
fore affirmed. 

Harwood,  J.,  concurs. 

Pemberton,  C.  J.,  having  been  counsel  in  this  case,  did  not 
participate  in  the  hearing  or  determination  thereof. 


'wjgj       STATE  EX  REL.  GREENLAND  v.  DISTRICT  CX)URT 
^"^  OP  SECOND  JUDICIAL  DISTRICT  et  al. 

[Argaed  September  11. 1893.    I>ecided  October  16, 1898.] 

BaoMjJMBB-^lSecbnefU^Distrioi  Oouri—Juri»di€iion,^The  diatrlot  ooort  has  not 
Juriadietion  in  ui  action  for  recoTory  of  the  poesession  of  real  property,  with 
rents  and  profits,  add  damages  for  withholding  possession,  to  dispoeseas  the 
defendant  on  the  commencement  of  the  action,  and  before  trial  and  judgment 
throagh  the  appointment  of  a  receiver,  upon  a  mere  showing  that  the  property 
was  mortgaged,  and  the  defendant  was  insolvent,  and  was  collecting  the  rents 
which  plaintiff  needed  to  pay  the  interest  upon  the  mortgage  debt. 

Otrtiorari  to  review  action  of  second  judicial  district  court 
in  appointing  a  receiver  for  relator's  property.  Order  was 
made  by  McHatton^  J.    Annulled. 

Oliver  M.  Hallj  for  Relator. 

Oiorles  i2.  Leonard,  for  Respondent. 

Hakwood,  J. — The  matter  for  review  herein  is  the  appoint- 
ment of  a  receiver  by  the  court  below,  in  an  action  in  the  na- 
ture  of  ejectment,  to  take  and  hold  possession  of  the  real  estate 
in  controversy,  collect  the  rents  and  profits  thereof,  and  dispose 
of  the  same,  pursuant  to  the  orders  of  court.  That  appoint- 
ment, relator  claims,  is  in  excess  of  the  court's  jurisdiction  in 
said  action,  and  slie  therefore  brings  the  proceeding  up  for  re- 
view by  certiorari  to  obtain  relief  therefrom.  (^Bateman  v.  Su- 
perior Court,  54  Cal.  285.) 

It  appears  that  in  said  action  one  Carl  Earnest  Leischke, 
plaintiff,  seeks  to  recover  from  relator,  Louise  B.  Gieeuland, 
possession  of  a  certain  parcel  of  real  estate  situate  in  the  city  of 
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Butte,  this  state.  Immediately  after  filing  complaint  and  serv- 
ice of  summons,  suQb  proceedings  were  had  as  resulted  in  the 
ap2)ointmeut  of  a  receiver  to  take  and  hold  possession  of  the 
l>roperty  in  dispute,  and  manage  the  same,  collect  the  rents 
thereof,  pay  expenses  of  management,  and  apply  the  remaining 
proceeds  to  the  payment  of  encumbrances  on  said  property, 
subject  to  the  further  orders  of  the  court 

The  complaint  in  said  ejectment  suit  contains  allegations  in 
8ubr>tance  as  follows:  That  on  June  19,  1893,  said  plaintiff, 
Carl  Earnest  Leischke,  was,  and  ever  since  has  been,  the  owner, 
and  entitled  to  the  possession  of,  said  premises,  particularly 
describing  the  same;  that  on  said  date  defendant,  Louise  B. 
Greenland,  conveyed  to  plaintiff  said  premises  by  warranty 
deed,  a  copy  of  which  deed  is  attached  to  the  complaint  as  part 
thereof;  that  ever  since  said  conveyance  defendant  has  unlaw- 
fully and  wrongfully  withheld  possession  of  said  premises  from 
plaintiff,  to  his  damage  in  the  sum  of  $1,000;  that  the  value 
of  the  rents  and  profits  of  said  premises  since  June  19,  1893, 
while  plaintiff  has  thus  wrongfully  excluded  defendant  there- 
from, is  $400;  that  the  improvement  situated  upon  said  prem- 
ises is  a  two-story  lodging-house,  comprising  twenty  rooms,  all 
of  which  rooms,  except  one  occupied  by  defendant  Greenland, 
are  leased  by  her  to  tenants,  and  that  the  sum  of  alx)ut  $250 
per  month  is  realized  therefrom,  and  that  defendant  appropri- 
ates such  rents  to  her  own  use;  that  defendant  is  insolvent,  and 
will  be  unable  to  refund  any  of  the  rents  so  collected  by  her 
while  in  the  wrongful  possession  of  said  premises.  And  plain- 
tiff further  avers  that  said  property  is  mortgaged  to  secure 
payment  of  the  sum  of  $7,000,  bearing  interest,  by  a  mortgage 
executed  and  delivered  by  defendant  while  she  owned  said 
premises  prior  to  such  conveyance  to  plaintiff;  that  the  interest 
on  said  mortgage  becomes  due  and  payable  monthly,  and  said 
mortgage  provides  that,  in  case  of  default  in  payment  of  such 
interest  as  it  becomes  due,  thereby  the  whole  principal  of  said 
mortgage  debt  shall  become  due  and  payable;  that  defendant 
has  neglected  aud  refused  to  pay  any  interest  on  said  mortgage 
since  said  conveyance  of  the  property  to  plaintiff,  and  that  said 
bterest  has  been  paid  by  plaintiff;  that  plaintiff  is  unable  to 
continue  the  payment  of  such  interest  unless  he  receives  the 
Vol.  Xm ^27 


418  State  v.  District  Court.    [Oct.  T.,  1893 

rents  auil  profits  of  said  property:  *^  That  defendant^  by  ool- 
lectiug  aud  appropriating  to  her  own  use  said  rents,  is  endan- 
gering the  title  to  said  property,  aud  sufieriug  the  same  to  go  to 
waste." 

Upon  these  allegations  plaintiff  demands  judgment  against 
defendant:  1.  For  tlie  recovery  of  the  possession  of  said  prem- 
ises, and  $1,000  damages  for  wrongfully  withholding  posses- 
sion thereof;  aud  2.  For  the  sum  of  $400,  value  of  reuts  and 
profits  thereof,  and  costs  of  suit;  aud  further,  that  a  receiver 
be  appointed  pendente  liie,  with  full  power  and  authority  to 
enter  upon  and  take  possession  of  said  premises,  to  take  care  of 
and  reut  the  same,  with  power  to  demaud  aud  enforce  the  pay- 
ment of  rents  pending  this  suit  in  such  manner  as  may  be 
deemed  most  advantageous  to  the  parties  interested  therein, 
subject  to  the  further  orders  of  court. 

In  compliance  with  an  order  of  coilrt  issued  and  served  upon 
defendant  Greenland,  in  said  action,  calling  upon  her  to  show 
cause,  if  any  existed,  why  a  receiver  should  not  be  appointed 
to  take  charge  of  said  property  as  demanded  in  the  complaint, 
she  appeared  and  filed  an  affidavit  of  merits  setting  forth  affir- 
mations and  denials  in  substance  as  follows:  She  denies  that 
plaintiff  is  now,  or  was  at  any  time,  owner  of  said  property. 
Denies  that  said  property  was  conveyed  to  plaintiff  on  June 
19,  1893,  or  at  any  time,  by  defendant,  by  warranty  deed,  or 
otherwise,  but  alleges  the  facts  to  be  that  on  or  about  said  date 
plaintiff  negotiated  with  defendant  for  the  purchase  of  said 
property;  that,  according  to  the  terms  of  an  oral  agreement 
then  made  between  said  parties,  plaintiff  agreed  to  assume  the 
mortgage  of  $7,000  upon  said  premises,  and  to  assume  and 
pay  certain  insurance,  and  the  interest  then  due  on  said  mort- 
gage, and  certain  other  debts  and  obligations  of  defendant,  not 
exceeding  $2,000,  and  also  to  execute  and  deliver  to  defendant 
two  promissory  notes,  each  for  the  payment  of  $1,000  to  de- 
fendant at  the  end  of  one  and  two  years  from  said  transaction, 
making  a  consideration  of  $11,000  to  be  paid  by  plaintiff  for 
said  premises;  'Uhat,  relying  on  said  oral  agreement  with 
plaintiff,  the  defendant  executed  the  deed  mentioned  in  plain- 
tiff's complaint,  but  alleges  that  said  deed  was  never  delivered 
by  defendant  to  plaintiff,  and  that  plaintiff  secured  possession 
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of  said  deed  witlioiit  defendaut^s  oonseuty  and  that  plaintiff  re- 
fused to  deliver  to  defendant  said  promissory  notes,  or  to  carry- 
out  or  to  fulfill  his  part  of  said  oral  agreement,  further  than 
was  necessary  to  protect  himself  from  third  parties  having 
claims  against  the  said  premises,  and  that  any  payment  that 
may  have  been  made  by  plaintiff  was  made  without  the  con- 
sent of  defendant  herein;  that  defendant  immediately  demanded 
of  the  plaintiff'  the  return  to  her  of  said  deed,  but  that  plain- 
tiff refused  to  return  said  deed  to  defendant,  but  had  the  same 
recorded  without  defendant's  consent,  and  that  on  the  third  day 
of  August,  1893,  defendant  commenced  an  action  against  the 
))Iaintiff  to  have  said  deed  canceled  and  declared  a  cloud  upon 
defendant's  title  to  said  premises;  and  that  said  action  is  now 
pending  in  department  two  of  this  court." 

Admits  that  defendant  holds  possession  of  said  premises  and 
withholds  the  same  from  plaintiff,  but  denies  that  said  with- 
holding is  wrongful  or  unlawful,  and  specifically  denies  each 
allegation  of  damage  set  forth  in  the  complaint;  and  further 
denies  that  said  premises  yielded  $400  in  rents  and  profits  from 
June  19,  1893,  to  the  commencement  of  said  action,  "or  any 
greater  sum  than  $92"  was  obtained  from  rent  of  furnished 
rooms  of  said  building  during  that  time;  "and  that  said  amount 
also  included  the  services  of  defendant  in  taking  care  of,  clean- 
ing, and  managing  the  rooms  in  said  house;  that  on  account 
of  the  interference  with  tenants  by  plaintiff,  and  threats  made 
by  him,  certain  tenants  left  said  premises,  and  the  rent  there- 
for was  thereby  decreased;  and  that  plaintiff  has,  without 
defendant's  consent,  and  wrongfully,  collected  $40  rent  from 
defendant's  tenants;  and  that  said  $40  is  included  in  the  $92 
mentioned  above." 

Denies  that  all  of  the  twenty  rooms  in  said  house  save  one, 
occupied  by  defendant,  were  leased  to  tenants,  or  yielded  the 
amount  of  rent  alleged  by  plaintiff,  but,  on  the  contrary,  afiirma 
that  the  rent  of  said  rooms  furnished,  and  "  with  the  care  and 
labor  of  defendant  in  taking  care  and  cleaning  the  same,  does 
not  exceed  $132  per  month."  Denies  insolvency  of  defendant, 
or  that  she  will  be  unable  to  return  the  rents  derived  from 
said  premises  in  case  adjudged  so  to  do  on  the  final  determina- 
tion of  the  action.     Admits  that  a  mortgage  exists  on  said 
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premises  to  secure  payment  of  $7,000,  executed  by  defendant, 
bearing  interest,  payable  quarterly  (instead  of  monthly  as  al- 
leged in  the  complaint);  and  says  ^Hhat  the  last  installment  of 
said  interest  became  due  on  August  11,  1893,  and  all  interest 
previous  to  the  last  installment  had  been  paid  by  defendant; 
and  that  it  was  not  previously  her  custom  to  pay  said  interest 
exactly  on  the  date  it  became  due,''  but  that  the  holders  of 
said  mortgage  had  always  granted  her  an  extension  of  time 
from  one  to  two  weeks,  as  it  might  suit  her  convenience,  to  pay 
said  interest;  and  that  she  was  making  arrangements  to  ]iay 
said  last  installment  of  interest.  Denies  that  she  ever  refused 
to  pay  said  interest  as  the  same  became  due.  Denies  that  de- 
fendant, by  collecting  the  rents  from  said  proi)erty,  is  endan- 
gering the  title  thereof,  or  suflfering  the  same  to  go  to  waste, 
''but  alleges  that  in  order  to  pay  the  interest  upon  said  mort- 
gage it  is  necessary  for  her  to  collect  the  rents  and  profits 
thereof. 

And  defendant  further  says  that  she  resides  in  the  said  house, 
and  runs  and  operates  the  same  as  a  lodging-house,  and  that 
she  takes  care  of  and  cleans  the  rooms  rented  to  lodgers  and 
roomers  in  said  house;  that  in  onler  to  rent  said  house  advan- 
tageously it  is  necessary  that  said  house  be  furnished,  and  that 
there  be  some  one  to  manage  and  attend  to  said  house,  and  es- 
pecially to  the  rooms  on  the  upper  floor;  and  unless  said  house 
is  furnished,  and  in  charge  of  some  person  who  can  attend 
thereto,  affiant  believes  that  it  would  be  impossible  to  rent  said 
house  for  a  sufficient  sum  to  pay  the  interest  upon  said  mort- 
gage. 

And  affiant  further  says  that  she  has  been,  and  now  is,  earn- 
ing a  livelihood  attending  to  said  house,  and,  if  said  house  is 
placed  in  the  hands  of  a  receiver,  that  affiant  will  be  com|>elled 
to  remove  her  furniture  therefrom,  and  to  sell  the  same  at  a 
sacrifice  or  to  pay  storage  thereon.  And  defendant  alleges 
that  if  a  receiver  is  appointed  in  this  case  she  will  be  greatly 
and  irreparably  injured,  and  that  her  business  will  be  destroyed. 
Wherefore  defendant  prays  that  a  receiver  be  not  appointed 
during  the  pendency  of  this  action." 

On  the  hearing  of  the  motion  for  ap})ointment  of  a  receiver 
plaintiff  testified  in  support  thereof,  relating  the  conditions  of 
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Lis  purchase  of  said  property  from  relator,  Mrs.  Greenland,  in 
effect  contradicting  her  version  of  the  transaction  as  set  forth 
in  her  affidavit,  and  affirming  his  fulfillment  of  the  transaction 
on  his  part;  also  testifying  to  the  payment  of  certain  sums  by 
liim  i/vhich  were  charges  on  said  property,  claiming  that  he 
was  compelled  to  make  such  payments  to  protect  the  property. 
Mrs.  Greenland  also  submitted  on  said  hearing  affidavits  by 
two  persons  in  support  of  her  version  of  the  transaction.  The 
facts  have  been  narrated  in  the  foregoing  statement  to  show 
the  full  scope  of  the  controversy  involved.  But  the  question 
for  determination  is  whether  or  not  the  court  has  jurisdiction 
in  such  an  action  for  recovery  of  the  possession  of  real  prop- 
erty, with  rents  and  profits  and  damages  for  withholding,  to 
dispossess  the  defendant  on  the  commencement  of  the  action, 
or  before  trial  and  judgment,  through  the  appointment  of  a 
receiver. 

Upon  careful  consideration  of  the  allegations  of  the  com- 
plaint we  can  find  no  equitable  elements  therein  sufficient  to 
bring  the  case  within  the  equitable  jurisdiction  of  the  court, 
and  warrant  the  appointment  of  a  receiver  to  take  ^x^ssession 
of  the  property  in  controversy.  The  complaint,  when  care- 
fully considered,  presents  nothing  more  than  an  action  of 
ejectment,  as  formerly  classified ;  that  is,  an  action  to  recover 
possession  of  the  real  'property  in  question,  together  with 
counts  for  damages  for  withholding  possession  and  for  rents 
and  profits.     (Code  Civ.  Proc,  §  86.) 

The  complaint  does  not  even  present  allegations  showing 
waste  (although  plaintiff  urges  the  matter  of  waste  and  danger 
of  loss  of  said  property  as  grounds  for  a  receiver),  because  the 
fact  alleged,  that  defendant  is  renting  the  rooms  to  tenants  and 
collecting  the  rents,  in  no  manner  shows  waste  or  injury  to  the 
premises.  Nor  are  there  other  allegations  showing  any  extra- 
ordinary circumstances  of  danger  or  equitable  grounds  of  re- 
lief connected  with  the  legal  elements  of  the  suit.  Even  if 
waste  or  danger  of  waste  was  shown,  the  usual  remedy,  and 
the  one  pointed  out  by  statute  therefor,  is  injunction.  (Code 
Civ.  Proc.,  §  86.)  It  has  never  been  considered  that  allega- 
tions showing  wa^te,  or  danger  thereof,  warranted  the  ap- 
pointment of  a  receiver  in  ejectment  actions.     The  old  writ  of 
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estrepement  at  oommou  law,  now  obsolete  because  injunction  is 
used  to  effect  the  same  purpose,  did  not  dispossess  tlie  defend- 
ant, but  forbade  and  prevented  waste.  (3  Blackstone's  Com- 
mentaries, 225;  Anderson's  Law  Dictionary,  417;  1  Bouvier's 
Law  Dictionary,  609.) 

Nor  do  tbe  allegations  as  to  plaintiff's  need  of  the  rents  and 
profits  of  the  property  in  controversy,  to  make  proposed  i>ay- 
ments  thereon,  justify  the  dispossession  of  defendant  by  a 
receiver  prior  to  judgment.  In  nearly  all  ejectment  actions 
some  such  circumstances  could  be  alleged.  We  have  carefully 
examined  all  the  authorities  cited  by  respondent's  counsel  and 
others,  and  while  some  actions  where  recovery  of  i)ossession  of 
real  property  was  sought  have  comprised  such  other  and  fur- 
ther grounds  for  equitable  relief  as  to  warrant  the  appoint- 
ment of  a  receiver,  this  action  does  not  come  within  that 
category.  (Bateman  v.  Superior  Court,  54  Cal.  285;  Scott  v. 
Lumber  Co.,  67  Cal.  71;  Emeiwa'B  Appeal,  95  Pa.  St.  258; 
Cofer  V.  Edieraon,  6  Iowa,  502.) 

Kespoudent  suggested  an  irregularity  in  entitling  this  pro- 
ceeding as  ^*  Louise  B.  Oreenland  v.  Department  No.  1  of  the 
District  Court  of  Silver  Bow  CduiUy,^*  The  suggestion  is  per- 
tinent and  well  taken.  This  point  of  practice  was  fully  con- 
sidered in  Chumasero  v.  Potts,  2  Mont. ^42,  and  Territory  v. 
Potts,  3  Mont.  364,  and  the  proper  practice  explained.  There 
being  no  objection  urged,  but  merely  a  suggestion  in  this 
regard,  the  title  of  these  proceedings  has  been  re-formed 
accordingly,  as  shown  above.  The  fact  that  the  respondent 
tribunal  is  a  court  presided  over  by  two  judges  concurrently 
administering  the  functions  of  that  court,  and  that  they  for 
convenience  arrange  their  respective  departments  by  number, 
does  not  divide  such  court  into  two  tribunals,  as  implied  in 
the  original  title  of  this  proceeding.  The  case  wherein  the 
proceedings  under  review  was  had  is  lodged  in  said  tribunal, 
and  all  judges  presiding  therein,  whether  permanently,  or  called 
to  preside  temporarily  under  the  provisions  of  the  law,  are 
bound  to  take  notice  of  this  review  and  give  effect  to  the  result 
thereof.  Hence  it  seems  proper  to  address  these  proceedings 
to  such  tribunal  and  the  judges  presiding,  without  naming  any 
particular  judge. 
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The  appointment  of  a  receiver  in  this  case  not  being  war- 
rantedy  the  order  to  that  effect  made  by  the  court  below  must 
be  annulled^  and  the  possession  of  the  premises  in  question  re- 
stored to  relator;  and  the  order  of  this  court  will  be  entered  to 
that  effect. 

Order  annulled. 

Pembebton,  C.  J.,  and  De  Witt,  J.,  concur. 


STATE  EX  BEL.  SHANNON  t;.  REYNOLDS. 

[Argaed,  October  4, 1898.    Decided,  October  17, 1898.] 

Habeas  Corfus— O'osfe.— One  who  inrokes  the  writ  of  habeas  corpus,  without 
meritorioTis  canae,  may  be  properly  taxed  with  the  costs  of  the  proceedings 
under  {  506  of  the  Code  of  Ciyil  Procedure.  {State  ex  reU  IfeweU  t.  NtwelX, 
caUe,  page  802,  cited.) 

On  motion  to  retax  costs  in  liabeas  corpus  proceeding. 
Denied. 

J.  W.  Shannon^  for  relator. 

Per  Curiam. — In  this  case  relator  sued  out  a  writ  of 
habeas  corpus  from  this  court.  Upon  hearing  of  that  pro- 
ceeding he  was  remanded  to  the  custody  from  whence  he  was 
brought  under  the  writ^  and  the  costs  of  the  proceeding  wer« 
taxed  against  him.  He  now  moves  this  court  to  reconsider 
the  question  of  so  assessing  the  costs  against  him,  claiming 
that  the  taxation  of  costs  against  one  invoking  the  writ  of 
habeas  corpus  is  not  warranted  in  law,  but  he  cites  no  cases 
whatever  in  support  of  that  proposition. 

Code  of  Civil  Procedure,  §  506,  provides:  "Sec.  606. 
When  the  decision  of  a  court  of  inferior  jurisdiction  in  a  special 
proceeding  is  brought  before  a  court  of  higher  jurisdiction  for 
a  review  in  other  way  than  by  appeal,  the  same  costs  shall  be 
allowed  as  in  cases  on  appeal,  and  may  be  collected  by  exe- 
cution, or  in  such  manner  as  the  court  may  direct,  according 
to  the  nature  of  the  case." 

This  question  was  also   thoroughly  considered  in  Stale  v. 
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Newell,  ante,  p.  302,  reaching  the  conclusion  that  the  law  con- 
templates the  taxation  of  costs  against  the  party  invoking  the 

writ  without  meritorious  cause. 

MoUon  ovemdedL 
Habwood  and  Db  Wrrr,  JJ.,  concur. 


STATE,  Appeixant,  v.  NORTHRUP,  Respondent. 

[Bobmitted  October  28, 1893.    Decided  October  9i.  1898.J 

Oc&n-— Appeal  by  ftote.— The  clerk  of  the  tapreme  court  is  not  required  to  fliO 
the  transcript  on  an  appeal  by  the  state  in  a  criminal  case  without  the  pay- 
ment, in  advance,  of  the  docket  fee  of  ten  dollars,  required  by  the  act  of  Karefa 
6, 1891,  to  be  collected,  in  adTance,  from  an  appellant,  and  the  conn^  wherein 
the  prosecution  was  had  is  chargeable  with  the  payment  thereof. 

Appeal  fi'om  Sixth  Judicial  Diitrict,  Park  County. 

On  motion  of  the  attorney  general  for  an  order  requiring 
the  clerk  of  the  supreme  court  to  file  the  transcript  in  an 
appeal  bj  tlie  state  without  first  receiving  the  fee  therefor. 
Denied. 

Henri  J.  Haskell,  aUomey  general,  H.  J.  Miller,  and  Alkn 
R.  Joy,  for  the  motion. 

Campbell  &  Stark,  contra. 
• 

Per  Curiam. — In  this  case  the  attorney  general  moves  this 
court  for  an  order  requiring  the  clerk  to  receive  and  file  the 
api>eal  herein  prosecuted  by  plaintiff^  without  collecting  the  fee 
provided  by  section  2  of  the  act  of  March  6^  1891  (2  State 
Sess.  Laws^  p.  208.)  That  provision  of  tlie  statute  requires 
the  clerk  of  this  court  to  collect  in  advance  from  appellaut  a 
docket  fee  often  dollars,  on  filing  the  transcript. 

The  various  counties  of  this  state  are  charged  with  the  duty 
of  prosecuting  all  criminal  cases  arising  in  their  respective 
jurisdictions^  and  in  such  cases  the  law  provides  that  the 
county  wherein  the  prosecution  is  had  shall  pay  the  costs  and 
expenses  thereof;  of  course,  subject,  ultimately,  to  be  collected 
from  the  defeated  party. 


13  Mont.] 


In  be  Finkelstein. 


425 


Tbis  prosecution  was  iusiituted  iu  Park  county,  and  an  ap- 
peal was  taken  by  tbe  prosecution.  Tbere  is  no  doubt  that 
said  county  is  chargeable  with  the  payment  of  the  fees  provided 
to  be  collected  by  the  clerk  of  this  court  on  filing  the  record. 
The  attorney  general  points  out  section  517,  Code  of  Civil 
Procedure,  and  insists  that  under  that  section  no  fees  can  be 
required,  in  advance,  from  those  prosecuting  this  appeal.  That 
section,  so  far  as  it  applies  to  the  collection  of  fees  by  the  clerk 
of  this  court,  is  modified  by  the  act  of  1891,  cited  supra,  which 
requires  the  clerk  to  collect  said  fees  in  advance.  That  re- 
quirement is  made  more  imperative  by  section  3  of  said  act  of 
1891,  which  provides  that  the  clerk  shall  charge  himself  with, 
and  account  for,  the  ''full  amount '^  of  all  such  fees  as  are  pro- 
vided by  section  2  of  the  same  act  to  be  collected  by  him, 
and  pay  the  same  into  the  state  treasury.  He  is  under  bond 
80  to  do. 

The  order  moved  for  is  denied. 

Harwood  and  DeWitt,  JJ.,  concur. 


In  re  FINKELSTEIN. 

[Argned  October  SO,  1S98.    Decided  NoTember  2, 1898.] 

CT,vnoitAm^Appealable  crder^ Alimony-— Conte^npt,^kii  order  for  payment  of 
counsel  fees  and  alimony  in  an  action  for  divorce  is  an  appealable  order,  and 
therefore  certiorari  will  not  lie  to  review  tbe  action  of  the  lower  court  in  oom- 
mitting  defendant  for  contempt  in  refusing  to  obey  sncb  order. 

^Jon—Con^iitujctional  law^Alimony'^ Contempt.— The  soope  of  the  writ  of  cer» 
tiorari  is  not  so  enlarged  by  section  8,  article  VIII,  of  the  constitution,  pro- 
viding that  "  each  of  the  Justices  of  the  supreme  court  may  also  issue  and  bear 
and  determine  writs  of  cei  tiorari  in  proceedings  for  contempt  in  the  district 
court,"  as  to  permit  a  review  by  this  court  of  an  order  for  the  payment  of 
alimony,  where  imprisonment  for  contempt  is  involved,  notwithstanding 
relator  had  a  remedy  by  appeal  from  such  order,  (in  re  MacKnigU,  11 
Mont.  182,  28  Am.  St.  Bep.  451,  dted.) 

Original  proceeding.  Application  for  writ  of  Ikibeaa  corpus 
and  certiorari  in  aid  thereof  to  review  proceedings  of  district 
court,  resulting  in  the  commitment  of  relator  for  contempt  in 
refusing  to  obey  an  order  for  the  payment  of  alin^ony.  De- 
nied. 
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McConneU,  Gayberg  &  Gunn,  for  Relator. 
F.  E.  StrancJiaUf  for  Respondent. 

Harwood,  J. — In  this  proceeding,  which  comprises  a  writ 
of  habea8  corpus  addressed  to  the  sheriff  of  Lewis  and  Clarke 
county,  together  with  a  writ  of  certiorari  addressed  to  the  dis- 
trict court  within  and  for  said  county,  relator  seeks  a  review 
of  certain  proceedings,  and  discharge  from  imprisonment  im- 
posed upon  him  by  order  of  said  court. 

It  appears  that  in  an  action  for  divorce  and  alimony  insti- 
tuted against  relator  by  Eva  Fiukelstein,  his  alleged  wife,  such 
proceedings  were  had  as  resulted  in  an  order  of  the  district 
court  requiring  relator  to  pay  fifty  dollars  for  employment  of 
counsel  on  behalf  of  plaintiff  in  said  action  for  divorce,  together 
with  the  sum  of  thirty  dollars  per  month,  temporary  alimony, 
payable  to  plaintiff  until  otherwise  ordered,  and  that  on  de- 
fault of  payment  of  said  sum  of  thirty  dollars,  as  ordered, 
such  further  proceeilings  were  had  in  the  district  court  in  said 
matter  as  resulted  in  an  order  committing  defendant  to  impris- 
onment in  the  county  jail  for  contempt  of  court  in  disobeying 
said  order  for  payment  of  temporary  alimony.  Thereupon  he 
sued  out  of  this  court  a  writ  of  habeas  oorpusy  accompanied  by 
a  writ  of  certiorari^  to  review  said  proceedings  of  the  district 
court,  whereby  relator  seeks  to  show  that  said  order  for  im- 
prisonment is  in  excess  of  the  jurisdiction  of  the  district  court, 
on  certain  grounds  urged,  and  upon  such  showing  to  obtain  an 
order  discharging  relator  from  imprisonment,  through  the  writ 
of  liabeojs  corpus. 

Respondent's  counsel  answers  all  these  propositions  ni^ed 
on  behalf  of  relator  by  pointing  out  that  an  appeal  lies  from 
a  judgment  or  order  of  the  district  court  for  payment  of  tem- 
porary alimony  in  said  proceedings  for  divorce,  and  that  there- 
fore tlie  same  cannot  be  reviewed  by  certiorariy  as  tliat  writ  can 
only  be  invoked  where  there  is  no  appeal,  as  provided  by  section 
565,  Code  of  Civil  Procedure,  as  well  as  the  general  doctrine 
defining  and  designating  the  functions  and  use  of  the  writ  of 
certioran.  And  respondents'  counsel  further  insists  that  inas- 
much as  an  appeal  lies  from  said  order,  through  such  appeal, 
with  the  stay  bond  provided  in  such  cases,  -relator  would  obtain 
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his  instaut  and  complete  remedy  against  the  eDforcement  of 
the  order  for  temporary  alimony  by  imprisonment  or  other- 
wise^  and  that  therefore  he  must  be  remitted  to  that  proceed- 
ing for  review  of  the  action  of  the  district  court,  by  an  order 
of  this  court  refusing  to  review  said  proceeding  on  ceriiof'aii, 
and  remanding  relator  to  custody. 

That  an  appeal  lies  from  the  order  for  payment  of  tempo- 
rary alimony  in  an  action  for  divorce  has  been  determined 
upon  such  sound  principles  of  reason  and  authority,  reviewed 
in  the  case  of  Sharon  v.  Sharon,  67  Cal.  185,  under  like  pro- 
visions of  the  statute  governing  appeal  as  prevails  here,  and 
it  is  unnecessary  to  do  more  than  to  cite  that  case  for  an  expo- 
sition of  the  authorities  and  reasons  upon  which  we  hold  that 
appeal  lies  from  the  order  or  judgment  of  the  district  court  for 
payment  of  alimony  in  the  proceedings  in  question.  Belator^s 
counsel  urges  that,  notwithstanding  such  right  of  appeal,  this 
court  should  review  the  proceedings  of  the  district  court  result- 
ing in  the  commitment  of  relator  for  contempt,  because  the 
constitution  (article  VIII,  §  3)  provides  that  "each  of  the  justices 
of  the  supreme  court  may  also  issue  and  hear  and  determine 
writs  of  ceriioraH  in  proceedings  for  contempt  in  the  district 
court"  Under  this  provision  he  argues  that  the  scope  of  said 
writ  is  enlarged,  so  that,  although  relator  has  an  appeal  from 
said  order  or  interlocutory  judgment,  and  thereby  relief  from 
the  effect  thereof,  the  same  should  also  be  reviewed  on  c^-- 
tiorari  where  imprisonment  for  contempt  is  involved. 

We  cannot  sustain  this  position.  In  our  dpinion,  the  fram- 
ers  of  the  constitution,  in  referring  to  the  writ  of  ceiiiorari, 
contemplated  that  proceeding  as  defined  in  our  jurisprudence, 
as  to  its  office  and  the  conditions  under  which  it  may  be 
invoked.  {In  re  MacKniglU,  11  Mont.  132;  28  Am.  St,  Rej). 
451.)  It  follows,  therefore,  that  relator  has  a  remedy  in  the 
matter  in  question  by  appeal,  if  his  contention  is  well  founded, 
through  which  he  may  obtain  relief,  both  from  the  iniprition- 
ment  and  from  other  methods  of  enforcing  the  order  complained 
of.  For  these  reasons  an  order  will  be  entered  remanding  him 
to  custody. 

De  Witt,  J.,  concurs. 
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HOFFMAN,  Respondent,  v.  IMES,  Appelulnt. 

[Sabmitted  October  SI,  1893.    Decided  Norember  3, 1898.] 

▲TTAaEMKzn—SnTtM  of  torii  on  d«/tfndan<.— Defendant  in  attachment  is  not  en- 
titled to  aeirice  of  tlie  writ  and  an  opportunity  to  secnre  the  payment  of  the 
judgment  by  giving  bond  or  depositing  money  prior  to  a  levy  npon  his  prop- 
erty, nnder  section  181  of  the  Code  of  Civil  Procedure  allowing  the  plaintiif 
to  have  the  property  of  the  defendant  attached  aa  security  for  the  latisfaction 
of  any  Judgment  that  may  be  recovered,  unless  the  defendant  give  good  and 
■oiBcient  security  to  secure  the  payment  of  said  Judgment. 

Appeal  from  Nintli  Judicial  District^  OallcUin  County. 

Defendant's  motion  to  dissolve  the  attachment  was  denied 
by  Armstronq,  J.     Affirmed. 

E.  P.  Cddtoell,  for  Appellant. 

The  defendant  should  have  had  an  opportunity  to  either 
give  a  bond  or  deposit  the  money  to  prevent  a  levy  of  the  writ 
of  attachment.  The  writ  should  have  been  served  upon  the 
defendant  before  its  levy.  (Code  Civ.  Proc.,  §§  181, 184, 186.) 
The  provision  of  our  statute  in  regard  to  the  attachment  of 
property  for  thesecurity  of  adebt  sued  upon  is  mandatory,  and 
in  derogation  of  the  common  law,  and  must  be  strictly  followed. 
The  mode  of  attachment  as  provided  by  the  code  is  exclusive. 
{ilcBride  v.  Fallon^  65  Cal.  303.)  Proceedings  for  attachments 
are  statutory  and  special, and  must  be  strictly  pursued.  (jRoft- 
etta  V.  Landecker^  9  Cal.  262;  Hisler  v.  Cdrr,  34  Cal.  641.) 
Statutes  should  be  fairly  interpreted.  (Dickinsofiv,  Vanhonij 
9  Cal.  207.)  Every  prerequisite  required  by  the  statute  must 
be  complied  with,  and  if  not,  the  levy  is  void.  {Main  v.  Tap- 
pener,  43  Cal.  206.)  The  right  to  a  writ  of  attachment  is  es- 
sentially a  creature  of  statute,  and  as  the  proceedings  involve 
the  involuntary  dispossession  of  the  owner,  and  antagonize 
the  common-law  idea  of  proprietory  right,  the  statute  upon 
which  it  is  founded  is  strictly  construed.  (Wade  on  Attach- 
ment, §§  2,  3,  6.)  If  any  of  the  provisions  of  the  statutes  are 
not  complied  with  by  the  officer  in  levying  or  executing  his 
writ  the  lien  is  lost  {Gremvault  v.  Farmers*  etc.  Bank,  2 
Doug.  (Mich.)  602;  Buckley  v.  Lowry,  2  Mich.  420;  Rodofson 
v.  Hatch,  3  Mich.  277;  Fairbanks  v.  Bennett^  52  Mich.  61; 
Adams  v.  Abram,  38  Mich.  302.) 
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Harlman  &  Hartman,  for  Eespondent. 

I.  The  rule  in  Moutana  is^  that  an  attachment  statute  is  a 
remedial  statute;  that  it  should  be  liberally  expouuded,  for  the 
purpose  of  enabling  the  creditor  to  collect  his  debts^  and  secure 
a  lien  therefor.  {Cope  v.  Upper  JUissouri  eLo.  Oo.^  1  Mont  63, 
67;  Levy  v.  Elliott,  14  Nev.  436-38;  Langstaffy.  Miles,  6  Mont. 
654;  Pierse  v.  Miles,  6  Mont.  649;  McOee  y.  Fogerty,  6  MonU 
237,  239;  Josephi  v.  Mady  ChUdng  Co.,  ante,  p.  196.) 

II.  The  failure  of  the  sheriff  to  notify  the  defendant  in  an 
attachment  proceeding  that  he  has  a  writ,  and  to  give  him  time 
to  deposit  the  amount  with  costs  or  security  for  the  same,  before 
making  the  levy,  is  not  such  a  detect,  if  it  is  a  defect  at  all,  as 
can  be  reached  by  a  motion  to  dissolve  the  attachment.  Defects 
for  which  the  attachment  may  be  dissolved  are:  1.  Those  con- 
stituting an  irregular  issuing  of  the  attachment;  and  2.  Those 
constituting  an  improvident  issuing  thereof.  (Drake  on  At- 
tachment, 6th  ed.,  a  16,  §§  397,  416;  1  Wade  on  Attachment, 
§§  276,  284.)  An  attachment  irregularly  issued  can  only  be 
dissolved  for  defects  appearing  upon  the  face  of  the  proceed- 
ings. (Drake  on  Attachment,  §  416;  Cooper  v.  Beeves,  13 
Ind.  63 ;  HiU  v.  Bond,  22  How.  Pr.  272;  Wiigld  v.  SmUh,  19 
Tex.  297;  EiU  v.  Oumningham,  26  Tex.  26.)  An  attachment 
will  not  be  discharged  on  motion  for  n^Iect  of  the  sheriff  to 
perform  a  statutory  requirement  in  making  a  levy.  The  de- 
fects which  may  be  reached  by  motion  are  defects  in  the  issu- 
iug  of  the  attachment.  (Code  Civ.  Proc.,  §§  20(M)2.)  The 
statute  will  be  searched  in  vain  for  a  provision  that  the  writ 
may  be  discharged  on  motion  for  defects  in  the  levy. 

II.  Neither  the  statute  nor  the  practice  thereunder  contem- 
plates or  requires  any  such  notice  or  action  on  the  part  of  the 
sheriff  prior  to  the  levy  of  the  writ,  as  contended  for  by  appel- 
lant. The  practice  of  levying  the  writ  and  afterwards  accept- 
ing the  security  or  the  amount,  which  has  prevailed  in  this  state 
for  a  quarter  of  a  century,  is  fully  warranted  by  the  language 
of  section  184  of  the  Code  of  Civil  Procedure,  even  were  that 
language  less  definite  than  it  is.  An  examination  of  the  sec- 
tions of  the  code  relied  upon  by  the  appellant  will  disclose 
much  that  is  vague.  It  certainly  will  not  disclose  a  statutory 
command  to  the  sheriff  to  give  notice  to  the  failing  debtor  that 
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]ie  will  shortly  proceed  to  levy  a  writ  of  attachment  upon  his 
proj)erty.  Such  a  requirement  can  only  be  interpolated  by 
implication.  The  statute  in  that  regard  is  certainly  vague, 
and  the  bench  and  bar  of  the  state  have  construed  it  to  mean 
that  the  sheriff  shall  levy  the  writ  immediately,  and  if  the 
amount  is  deposited  or  the  security  furnished  afterwards,  the 
writ  is  released.  In  such  case,  practical  contemporaneous  con- 
struction, by  the  bar,  the  bench,  the  oflScers  interested,  the  par- 
ties to  the  suits,  and  the  people,  should  certainly  control. 
(Cooley's  Oonstitutional  Limitations,  p.  84,  original  p.  70; 
Siuart  V.  Laird^  1  Cranch,  299 ;  Rogers  v.  Qoodwin^  2  Mass. 
475;  Fall  v.  Hazdngg,  45  Ind.  576-85;  15  Am.  Rep.  278.) 

De  Witt,  J. — This  is  an  appeal  by  defendant  below  from 
an  order  of  the  district  court  refusing  to  dissolve  an  attach- 
ment. Tlie  motion  in  the  district  court  was  made  upon  several 
grounds,  upon  only  one  of  which  appellant  now  relies.  That 
we  will  examine.  Appellant's  contention  was  and  is  that  the 
attachment  should  have  been  dissolved  for  the  reason  that  the 
writ  was  not  served  upon  him,  and  opportunity  given  to  him 
to  give  a  bond,  or  make  a  deposit  of  money,  prior  to  the  levy 
upon  his  property. 

Appellant  relies  upon  that  portion  of  section  181,  Code  of 
Civil  Procedure,  as  follows:  "The  plaintiff  at  the  time  of  is- 
suing the  summons,  or  at  any  time  afterwards,  may  have  the 
proi)erty  of  the  defendant  not  exempt  from  execution  attached 
as  security  for  the  satisfaction  of  any  judgment  that  may  be 
recovered  in  said  action,  unless  the  defendant  give  good  and 
sufficient  security  to  secure  the  payment  of  said  judgment.'' 
His  position  is  that  the  law  does  not  allow  the  levy  of  the  writ 
unless  defendant  is  first  given  opportunity  to  secure  payment 
of  any  judgment  that  may  be  obtained  by  giving  bond  or  de- 
positing money. 

The  whole  object  of  the  attachment  law  is  to  obtain  security 
for  the  debt  claimed  in  the  action.  If  the  debt  be  already 
secured  by  a  mortgage,  Hen,  or  pledge  upon  real  or  personal 
property  (Code  Civ.  Proc,  sec.  181),  the  writ  of  attachment 
cannot  be  issued;  but  if  the  debt  be  unsecured,  the  creditor 
may  procure  security  upon  the  property  of  defendant  debtor 
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through  the  legal  process  of  attachment.  When  this  process 
is  set  in  motion  the  sheriff  is  required  to  attach  and  safely  keep 
so  much  property  of  the  debtor  as  may  be  sufficient  to  satisfy 
the  claims  demanded^  unless  the  defendant  deposit  the  amount, 
or  give  the  sheriff  security  by  a  good  undertakiilg.  (Code 
Civ.  Proc,  §  184.)  It  is  not  the  intention  of  the  statute  that 
the  officer  shall,  with  this  extraordinary  writ  in  his  hands, 
await  the  action  of  the  defendant  in  giving  security.  The  de* 
fendant  may  be  absent  from  the  jurisdiction.  Other  officers 
with  other  attachments  may  be  seeking  precedence  in  a  levy. 
It  is  not  to  be  held  that  the  officer  is  to  await  the  pleasure  of 
an  attachment  debtor  in  giving  security.  On  the  other  hand, 
the  reasonable  officer  would  extend  all  proper  opportunity  to 
the  debtor  to  give  the  security  contemplated  by  the  attachment 
law,  provideil  that  he  did  not  in  any  way  jeopard  the  obtain- 
ing of  the  security  through  a  levy  upon  property.  The  law 
gives  the  defendant  the  right  to  release  the  levy  upon  his  prop- 
erty by  giving  the  security  at  any  time;  but  the  defendant  in 
this  case,  while  he  complains  that  he  was  not  given  notice  that 
the  levy  was  to  be  made,  and  that  thereby  he  did  not  have 
opportunity  to  give  security,  still  he  is  in  this  position  that  he 
did  not  at  the  time  he  discovered  the  levy,  or  at  any  time  since, 
offer  any  security.  He  concedes  that  the  issuance  of  the  writ 
was  regular.  He  asks  that  his  property  be  released  from  a 
levy  make  upon  a  regular  writ,  and  he  asks  this  without  ten- 
dering any  bond  or  any  deposit  of  money.  The  district  court 
very  properly  denied  his  motion,  and  that  order  is  hereby 
affirmed. 

Affiitned. 
Harwood,  J.,  concurs. 


432    NoBTHERN  P.  R  R.  Co.  V.  Bender.    [Oct.  T.,  1893 

13    4321 

-'-'''        NORTHERN  PACIFIC  RAILROAD  COMPANY,  Rb- 
8PONDENT,  V.  BENDER,  Appellant. 

[Submitted,  NoTombar  8, 189S.    Decided,  Noyember  8. 1898.] 

EzBCUTioira— /sfuanctf  after  lapse  of  five  yeare.— The  faotthat  an  execution  israed 
upon  a  judgment  within  fire  years  after  ita  rendition  was  never  returned  will 
not  prerent  the  granting  of  leare  to  issue  an  execution  after  that  time,  under 
2  349  of  the  Oode  of  Civil  Procedure,  providing,  that  after  five  years  from  the 
entry  of  judgment,  execution  can  only  issue  by  leave  of  the  court  upon  motion 
with  proof  that  the  judgment  of  some  part  thereof  remains  unsatisfied,  but  the 
leave  shall  not  be  necessary  when  the  execution  has  been  issued  on  the  judg- 
ment within  five  years,  and  returned  unsatisfied  in  whole  or  in  part. 

Appeal  from  Seventh  Judicial  District,  Custer  County. 

Plaintiff's  motion  for  leave  to  issue  execution  was  granted 
by  MiLBURN,  J.     Affirmed. 

Middleton  &  Light,  for  Appellant 

I.  The  fact  that  the  execution  was  not  returned  can,  of 
course,  be  shown,  but  tlie  fact  as  to  its  being  satisfied,  or  other- 
wise, can  only  be  shown  by  the  return  of  the  officer,  which  is 
conclusive  as  between  the  parties.  (7  Am.  <&  Eng.  Ency.  of 
Law,  156.)  Where  the  statute  makes  it  unnecessary  to  obtain 
leave  where  tlie  execution  was  issued  during  the  five  years 
next  after  the  entry  of  judgment  it  was  undoubtedly  intended 
that  the  remedy  by  execution  during  the  first  five  years  be 
exhausted  before  the  court  could  pro}>erly  grant  leave  to  issue 
execution.  The  record  shows  that  the  execution  was  issued 
and  placed  in  the  hands  of  the  sheriff,  but  no  excuse  is  offered 
or  reason  given  why  this  remedy  was  not  exhausted.  An  alioM 
writ  should  only  be  issued  after  the  return  of  the  original 
writ     (7  Am.  &  Eng.  Ency.  of  Law,  122.) 

IL  The  statute,  after  getting  both  parties  into  court,  then 
requires  the  party  to  establish  his  case  by  the  oath  of  the  party 
or  other  satisfactory  proof.  In  the  case  at  bar  nothing  was 
offered  except  the  motion  upon  which  the  court  made  its  order. 
By  satisfactory  proof  is  meant  evidence  to  satisfy,  adduced 
before  a  court  in  a  judicial  way.  (19  Am.  &  Eng.  Ency.  of 
Ijaw,  283.)  No  evidence  was  introduced,  no  party  sworn,  no 
opportunity  for  cross-examination  of  the  statements  submitted, 
which  were  largely  the  conclusions  of  the  affiant,  and  not  in 
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the  nature  of  facts  from  which  the  court  could  rightly  draw 
conclusions.  Such  being  the  case  we  contend  no  such  showing 
was  made  that  would  wan  ant  the  granting  of  the  order. 

OuUen  &  Toole,  for  Respondent; 

It  will  be  presumed  that  the  court  trying  the  case  found 
facts  sufficient  to  support  its  judgment  or  order^  and  found 
them  correctly.  (Mason  v.  Oermaine,  1  Mont.  263;  Ming  v. 
TnieU,  1  Mont  322;  Morse  v.  Swan,  2  Mont.  306;  Fabian  v. 
Cbllins,  3  Mont.  229;  Clark  v.  Baker,  6  Mont.  153;  Alder 
Oxdch  ete.  Mining  Co.  v.  Hayes,  6  Mont.  31;  Bass  v.  Buker,  6 
Mont.  443;  Beck  v.  Beck,  6  Mont.  318;  McMillan  v.  Carter, 
6  Mont.  220.) 

Pemberton,  C.  J. — On  the  eighteenth  day  of  November, 
1887,  the  respondent  recovered  judgment  against  the  appellant, 
in  the  district  court  in  and  for  the  county  of  Custer,  for  the 
recovery  of  possession  of  certain  real  estate  situated  in  said 
county,  and  for  one  dollar,  as  damages  for  the  detention  thereof. 

Wiihin  five  years  of  the  rendition  of  such  judgment,  execu- 
tion was  issued  thereon,  but  was  never  returned.  On  the 
eighth  day  of  August,  1893,  five  years  having  elapsed  since 
the  rendition  of  said  judgment,  the  respondent  filed  its  motion 
in  the  district  court  in  said  county,  asking  for  an  order  of  said 
court  granting  leave  to  respondent  to  cause  an  execution  to  be 
issued  by  the  clerk  of  said  court  to  carry  into  effect  said  judg- 
ment. The  motion  was  filed  under  and  in  accordance  with 
section  349,  Code  of  Civil  Procedure,  which  is  as  follows: 

"After  the  lapse  of  five  years  from  the  entry  of  judgment, 
an  execution  can  only  be  issued  by  leave  of  the  court,  upon 
motion,  with  personal  notice  to  the  adverse  party,  unless  he  be 
absent,  or  nonresident,  or  cannot  be  found,  to  make  such  serv- 
ice, in  which  case  service  may  be  made  by  publication,  or  in 
such  other  manner  as  the  court  sliall  direct;  such  leave  shall 
not  be  given  unless  it  be  established  by  the  oath  of  the  party, 
or  other  satisfactory  proof,  that  the  judgment,  or  some  part 
thereof,  remains  unsatisfied  and  due;  but  the  leave  shall  not 
be  necessary  when  the  execution  has  been  issued  on  the  judg- 
ment within  the  five  years,  and  returned  unsatisfied  in  whole 
or  in  part.'^ 

VoL.XnL-28 
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The  motion  contains  all  the  material  allegations  required 
by  said  statute.  Notice  of  the  filing  of  said  motion  was  served 
upon  the  appellant,  and  he  appeared  by  counsel  in  court  at  the 
hearing  thereof;  and  resisted  the  same.  The  trial  court  granted 
the  order  prayed  for,  and  from  the  granting  of  this  order  this 
appeal  is  prosecuted. 

The  appellant's  principal  ground  of  exception  to  the  action 
of  the  court  below  appears  to  be  founded  u}K)n  the  contention 
by  appellant  that  the  court  could  not  grant  the  order  for  the 
issuing  of  an  execution,  because  an  execution  had  issued  before 
the  expiration  of  five  years  afler  the  rendition  of  judgment  in 
the  case.  The  statute  quoted  above  provides  that  *^  leave  shall 
not  be  necessary  when  execution  has  been  issued  on  the  judg- 
ment within  the  five  years,  and  returned  uusatisfied  in  whole 
or  in  part."  It  seems,  therefore,  from  this  statute,  that  two 
things  are  necessary  to  render  leave  of  court  in  such  cases  un- 
necessary, viz.,  the  issuance  of  the  execution  within  five  years 
from  tlie  rendition  of  judgment,  and  the  return  thereof  un- 
satisfied in  whole  or  in  part.  As  far  as  the  record  shows,  it  is 
not  contended  that  the  execution  was  ever  returned  at  all.  If 
appellant's  contention  means  any  thing,  it  means  that  respond- 
ent was  entitled  to  execution  without  leave  of  court  for  its  issu- 
ance. If  so,  how  can  the  appellant  be  injured  by  the  action 
of  the  court  in  ordering  it  to  issue?  The  appellant  appeared 
and  resisted  this  motion.  He  tendered  no  issue  as  to  any  fact 
alleged  in  the  motion  of  respondent.  This  was  tantamount  to 
a  confession  of  the  truth'  of  the  facts  alleged  in  said  motion, 
and  constituted  '^  satisfactory  proof/'  other  than  stated  in  re- 
spondent's motion  and  affidavit,  that  the  judgment  was  unsatis- 
fied and  due. 

We  are  of  the  opinion  that  the  errors  complained  of  by  the 
appellant  are  purely  technical,  and  without  merit 

The  order  of  the  court  below  is  affirmed. 

Affirmed. 

Harwood  and  De  Witt,  J  J.,  concur. 
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STRAYER,  Respondent,  v.  LEONARD,  Appellant. 

[Argued,  October  24, 1893.    Decided,  Norember  6, 1898. J 

ifARnnei^  YfoMAX— Right  to  maintain  action  for  debt—One  indebted  to  a  mar- 
ried woman  for  board  and  lodging  furniahed  by  her  and  upon  a  debt  dae 
her  hnsband  which  he  had  assigned  to  her,  cannot  question  her  competence 
to  maintain  tfn  action  upon  such  indebtedness  because  she  had  not  complied 
with  the  sole  traders'  act  or  the  provisions  for  filing  a  separate  property  list, 
as  such  considerations  relate  to  the  rights  of  the  hnsband  and  creditors. 

Appeal  frotn  First  Judicial  Didtid,  Lemis  and  Clarke  County. 

Action  for  debt  Judgment  was  rendered  for  the  plaintiff 
below  by  Hunt,  J.    Affirmed. 

David  B.  GarpenteTy  for  Appellant. 

The  common-law  disability  of  husband  and  wife  to  enter 
into  contracts  had  not  been  removed  previous  to  the  passage  of 
the  act  approved  March  3, 1887  (Comp.  Stats.  Mont.,  §  1439), 
on  which  plaintiff  relies.  {Herron  v.  Frosty  9  Mont.  308.) 
Section  1439  does  not,  nor  was  not  intended  to,  apply  to  or 
regulate  the  contract  rights  of  married  women.  This  statute 
simply  changes  the  rule  of  the  common  law  in  reference  to  the 
right  of  a  married  woman  to  sue  for  an  **  injury''  (in  tort)  in 
her  own  name  without  joining  her  husband.  This  statute 
being  in  derogation  of  the  common  law  must  be  strictly  con- 
strued. Nothing  will  be  supplied  by  implication,  and  it  will 
not  be  presumed  to  alter  the  common  law  further  than  it  ex- 
pressly declares.  (See  cases  cited  in  appellant's  brief,  Herron 
V.  Frosty  9  Mont.  308.)  Section  1439  only  gives  to  married 
women  an  additional  estate  in,  and  dominion  over,  their  sepa- 
rate property,  and  such  statutes  do  not  give  her  any  additional 
right  to  contract  in  reference  therewith.  (2  Bishop  on  the 
Law  of  Married  Women,  232.) 

Waiah  &  Newman,  for  Respondent 

The  act  of  March  3,  1887,  commonly  called  the  Woman's 
Emancipation  Act,  gave  to  a  married  woman  all  the  rights  that 
she  possessed  before  marriage.  She  can  sue  and  be  sued  and 
enter  into  contracts  as  if  she  were  sole.  She  may  even  contract 
with  her  husband.     {Oram  v.  Sawyer^  132  III.  443;  Snell  v. 
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Snelly  123  111.  403;  5  Am.  St.  Rep.  526;  HamiUon  v.  Hamil- 
ton,  89  111.  349;  Kelley  v.  Jefferia  (Mont  April  18,  1893),  32 
Pac.  753;  Shoriel  v.  Yomg^  23  Neb.  408;  McNaught  v.  Andei^ 
8on,  78  Ga.  499;  6  Am.  St.  Rep.  278;  BncMey  v.  Walker,  68 
Wis.  463;  Barker  v.  Lynch^  75  Wis.  624;  Enyeart  v.  Kepler^ 
118  Ind.  34;  10  Am.  St.  Rep.  94;  Bamage  v.  2btr/c8,  85  Ala. 
688;  Diefendorff  V.  Hopkim,  95  Cal.  343;  Douglass  v.  Doug^ 
loss,  72  Mich.  86.)  The  question  of  the  right  of  a  "married 
woman  to  make  a  contract  or  prosecute  an  action  in  her  own 
name  can  only  be  raised  by  her  husband,  or  her  husband's 
creditors.  {Avety  v.  Moore,  34  111.  App.  121, 155;  Bedford  v. 
Bedford,  32  111.  App.  460;  Carnier  v.  Preston,  109  111.  535; 
Metropolitan  Nat.  Bank  v.  Rogers,  47  Fed.  148;  Freiler  v. 
Rear,  126  Pa.  St.  470.) 

Harwoob,  J. — In  this  case  plaintiff  demands  judgment 
against  defendant  on  an  alleged  debt  consisting  of  two  items 
— one  item  of  ninety-two  dollars  for  board  and  lodging;  and 
another  of  fifty-seven  dollars  and  twenty  cents  for  office  rent. 
The  action  was  first  prosecuted  to  judgment  in  fiivor  of  plain- 
tiff in  the  justice's  court,  and  carried  into  the  district  court  by 
defendant's  appeal,  where  the  trial  cf^  novo  again  resulted  in. 
judgment  for  plaintiff,  from  which  latter  judgment  defendant 
appeals  to  this  court. 

The  question  here  presented  by  appellant  is  that  plaintiff  is 
incompetent  to  sue  and  recover  said  alleged  debt,  because  it 
appears  she  is  a  married  woman,  and  has  not  complied  with 
the  statute  in  respect  to  married  women  becoming  sole  traders, 
nor  filed  a  separate  property  list;  and,  further,  that  it  appears 
that  the  item  of  fifty-seven  dollars  and  twenty  cents  for  office 
rent,  included  in  said  judgment,  was  assigned  to  plaintiff  by 
her  husband,  and  appellant  insists  that  such  assignment  is  void, 
on  the  ground  that  plaintiff,  being  a  married  woman,  could 
not  acquire  the  right  to  said  account  by  assignment  from  her 
husband. 

Whatever  question  might  be  raised  on  the  part  of  the  hus- 
band, or  on  the  part  of  a  creditor,  as  to  the  validity  of  said  as- 
signment, or  as  to  the  right  of  the  wife  to  claim  the  proceeds 
for  said  board  and  lodging  as  against  the  husband  or  his  cred- 
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itors,  appellant  is  in  no  position  to  raise  those  questions,  nor  to 
suffer  by  payment  t^  the  wife.  The  failure  of  plaintiff  to  com- 
ply with  the  provisions  of  the  sole  trader^s  act  or  the  provi- 
sions for  the  recording  a  separate  list  of  her  property  may  leave 
her  property  in  a  condition  to  be  taken  by  her  husbnnd^s  credit- 
ors, or  may  leave  the  hnsband  in  a  position  to  be  held  liable  for 
the  debts  of  plaintiff.  These  considerations  relate  to  the  rights 
of  the  creditors  and  of  the  hnsband,  and  neither  of  them  are  com- 
plaining. The  creditors'  rights  are  not  prejudiced  by  the  fact 
that  the  wife  has  left  undone  those  things  which  would  create 
certain  exemptions  of  property,  and  of  the  liability  in  favor  of 
herself  and  husband.  So  as  to  the  husband,  he  not  only  trans- 
ferred said  account  for  office  rent  to  his  wife,  the  plaintiff,  but  he 
ap])eared  at  the  trial,  and  by  his  testimony  supported  her  claim 
thereto,  and  also  her  right  to  collect  for  said  board  and  lodging. 
Under  these  conditions,  of  course  he  would  be  estopped  from 
undertaking  to  claim  and  enforce  payment  of  said  items  to 
himself  after  defendant  had  paid  the  same  to  the  wife.  Accord- 
ing to  our  law  of  domestic  relations  it  is  considered  not  only 
lawful,  but  proper,  for  the  husband  to  furnish  the  wife  some- 
what for  the  supply  of  her  wants;  but  this  defendant  would 
have  it  that  she  could  take  nothing  from  her  husband  lawfully. 
If,  in  this  resistance  of  the  payment  of  his  board  bill  or  said 
office  rent  to  plaintiff,  defendant  thinks  he  is  upholding  the 
rights  of  the  creditora  of  the  husband  or  wife,  or  upholding  ab- 
stract principles  of  law  concerning  domestic  relations,  he  is 
mistaken  in  his  mission,  and  the  hallucination  under  which  he 
moves  ought  to  be  dispelled  by  an  execution. 

Judgment  affirmed^  with  costs. 

Affitjned. 

De  Witt,  J.,  concurs. 
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WORK  ET  AL.,  Respondents,  v.  NORTHERN  PACIFIC 
RAILROAD  COMPANY,  Appellant. 

[Argued,  March  21, 1898.    Decided,  NoTember  12, 1898.] 

JmHiMSMTB— Jltttin^  record.— Jl  court  of  general  jnriBdiction  bai  inherent  power 
to  Bapply  a  missing  record  in  a  oaaie  within  ite  Jurisdiction,  and  therefore, 
where  a  Judgment  was  rendered  in  a  territorial  court,  while  sitting  as  a  federal 
court,  and  the  record  book  in  which  such  Judgment  was  entered  was  trans- 
ferred to  the  United  States  circuit  court  upon  the  admission  of  the  state  into 
the  union,  it  is  proper  for  the  district  court,  which,  under  the  enabling  act 
had  succeeded  in  Jurisdiction  of  the  case,  to  cause  such  Judgment  to  be  entered 
in  its  Judgment  book. 

Appeal  from  Ninth  Judicial  Distridy  CkJlatin  County. 

DefeDdant's  motion  to  vacate  and  set  aside  the  judgment 
vas  denied  by  Armstrong,  J.    Affirmed. 

W.  E.  OuUm^  for  Appellant. 

I.  No  statute  in  any  jurisdiction  authorizes  the  taking  of 
more  than  one  final  judgment  in  any  case,  and  without  some 
statutory  authority  the  power  of  the  court  to  render  a  judgment 
is  exiiausted  after  it  has  been  once  exercised.  It  is  not  neces- 
sary, however,  to  establish  by  authority  the  invalidity  of  the 
judgment  of  tiie  district  court  of  Gallatin  county,  rendered  by 
Judge  Henry.  This  court  granted  the  motion  made  by  the 
respondents  to  dismiss  the  former  appeal  (11  Mont.  613),  and 
the  motion  was  grounded  upon  the  proposition  that  the  judg^ 
ment  of  the  district  court  of  Gallatin  county,  sitting  as 
a  federal  court,  rendered  by  Judge  Liddell  was  valid  and 
the  Henry  judgment  was  a  "  mere  useless  formality/*  They 
are  therefore  now  estopped  from  asserting  its  validity  or 
attempting  to  enforce  its  satisfaction.  {Nuckolls  v.  Irvnn,  2 
Neb.  60-66;  Newell  v.  Meyendorff,  9  Mont.  263,  18  Am.  St. 
Eep.  738;  Ohio  etc.  By.  Co.  v.  McCarthy,  96  U.  S.  267;  Drey- 
fous.v.  Adams,  48  Cal.  131;  Long  v.  Fox,  100  111.  43; 
McQueen  v.  Gamble,  33  Mich.  344;  Callaway  v.  Johnson,  51 
Mo.  33;  Edward's  App.,  105  Pa.  St.  103.) 

II.  The  application  to  set  aside  this  judgment  was  properly 
made  to  tlie  court  which  granted  it  (1  Black  on  Judgments, 
§  297;  OraUan  v.  MaUeson,  51  Iowa,  622.) 
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The  general  rule  is  that,  after  the  expiration  of  a  term  of 
court  at  which  judgment  is  rendered^  the  court  loses  control 
over  it,  unless  provision  is  made  by  statute  giving  the  court 
authority  to  set  it  aside,  reverse,  or  modify  it  within  some 
specified  time  after  its  entry,  but  this  does  not  apply  to  judg- 
ments void  ab  initio.  "Every  court  possesses  inherent  power 
to  vacate  entries  on  its  record  of  judgments,  decrees,  or  orders, 
rendered  or  made  without  jurisdiction,  either  during  the  term 
at  which  they  are  made  or  after  its  expiration.''  (1  Black  on 
Judgments,  §  307;  Freeman  on  Judgments,  §§  100,  107, 108; 
State  Bank  etc.  v.  Abbott,  20  Wis.  570;  Chipman  v.  Bovman, 

14  Cal.  159;  First  Nat.  Bank  v.  Orimea  D.  G.  Cb.,  45  Kan. 
510;  PantaU  v.  Dickey,  123  Pa.  QU  431;  Allen  v.  Krips, 
119  Pa.  St.  1;  William8on  v.  Eariman,  92  N.  C.  236;  Mer- 
rick  V.  Baltimore  etc.,  43  Md.  219;  Wharton  v.  Harlan,  68 
Cal.  422.) 

The  motion  to  vacate  does  not  have  to  be  made  within  any 
specified  time,  nor  does  the  statute  prescribing  the  time  within 
which  judgment  may  be  set  aside  apply  to  it.  {Ladd  v.  Steven* 
<on,  112  N.  T.  332,  8  Am.  St.  Rep.  748;  Chipman  v.  Bowman, 
14  Cal.  159;  Imlay  v.  Carpentier,  14  Cal.  173;  Cowlea  v. 
Hayes,  69  N.  C.  406.) 

The  motion  is  not  a  collateral,  but  a  direct,  attack  upon  the 
judgment  {ReinhaH  v.  Lugo,  86  Cal.  395,  21  Am.  St.  Rep. 
52;  People  v.  MuUan,  65  Cal.  396;  People  v.  Greeiie,  74  Cal. 
400;  5  Am.  St.  Rep.  448.) 

III.  The  Henry  judgment  purports  to  be,  and  was,  in  fact, 
a  nunc  pro  hmc  judgment.  The  record  of  the  case,  as  recited  in 
the  opinion  of  this  court  on  the  former  appeal,  shows  that  at 
the  date  of  the  entry  there  was  no  record  evidence  in  Judge 
Henry's  court  that  the  case  had  ever  been  tried  or  any  final 
judgment  ordered  therein.  No  judgment  can  be  amended  or 
one  entered  nun/c  pro  tunc  unless  there  is  at  the  date  of  such 
amendment  or  entry  some  matter  of  record  authorizing  it^  and 
this  must  be  shown  by  some  book  belonging  to  the  office  of 
the  court,  and  required  to  be  there  kept  by  law.  {Hudson  v. 
Hudson,  20  Ala.  364;  56  Am.  Dec.  200;  1  Black  on  Judg- 
ments, §  135.) 
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E.  P.  Cadwellf  for  Bespondent. 

If  a  judgmeDt  cau  be  reviewed  by  a  motion  after  the  term  at 
which  it  was  rendered,  its  void  character  must  appear  upon 
its  face.  If  the  void  character  of  this  last  judgment  entry 
(styled  the  Henry  judgment)  appeared  from  the  face  of  the 
record,  it  as  fully  appeared  by  the  record  before  this  court 
when  it  passed  upon  this  case  on  the  former  appeal  (11  Mout. 
613)  as  it  does  now.  If  it  was  void  then  it  should  have  been 
reversed,  for  it  must  be  conclusively  presumed,  that  in  every 
appeal  this  court  passes  upon  every  question  raised,  or  that  is 
in  the  record,  or  that  the  question  raised  and  not  passed  upon, 
was  waived  by  the  appellant,  when  its  decision  is  finally  ren- 
dered. This  court  now  has  before  it  exactly  the  same  record 
it  had  before,  and  this  court  is  asked  to  again  pass  on  the  same 
case.  Where  will  this  practice  lead  to?  Where  will  there  be 
an  end  to  litigation,  if,  as  is  contended  by  appellant,  the 
judgment  is  void  upon  its  face,  or  is  void  by  the  admissions  of 
counsel?  It  is  no  more  voi<I  now  than  then.  If  this  practice 
is  allowed  to  prevail,  a  judgment  can  be  attacked  at  any  time 
by  motion.  Will  a  judgment  ever  be  good  ?  {Barkley  v. 
Tidekey  2  Mont.  434;  Livermore  v.  Campbell^  52  Cal.  76;  Peo* 
pie  V.  Greene,  74  Cal.  400;  5  Am.  St.  Rep.  448;  RemhaH  v. 
Lugo,  86  Cal.  395;  21  Am.  St.  Rep.  62;  Foster  v.  Hauswirlh, 
6  Mont.  566;  People  v.  Mullan,  65  Cal.  396;  Bell  v.  Thomp- 
«(m,  19  Cal.  707;  Hegeler  v.  Henckell,  27  Cal.  496;  Bosttoick 
V.  McEvoy,  62  Cal.  502;  Wharton  v.  Harlan,  68  Cal.  422; 
Vantuburg  v.  Black,  3  Mont.  467.) 

An  appeal  lies  from  a  void  judgment.  {lAvermort'^.  Camp^ 
bM,  52  Cal.  75.) 

In  this  case  appellant  has  appealed  once  upon  the  same 
record  and  has  been  accorded  no  relief. 

A  motion  made  to  set  aside  a  judgment  as  void  must  rely 
solely  u]K)n  what  appears  upon  the  face  of  the  record,  i.  e.,  the 
void  cliaracter  of  the  judgment  must  ap))ear  on  the  face  of  the 
record,  and  not  by  evidence  aliunde.    (Cases  cited  supra.) 

Errors  in  the  judgment  of  the  supreme  court  can  only  be 
corrected  by  petition  for  a  rehearing  or  by  appeal  to  a  higher 
court.     {Barkley  v.  Tiekke,  2  Mont.  434.)     When  the  statute 
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provides  a  remedy  for  an  error  of  the  lower  court,  parties  ag- 
grieved must  follow  that  remedj.  {VantUburg  v.  Black,  3 
Mout.  467.) 

Harwood,  J. — Counsel  for  appellant  remarks  in  the  intro- 
duction of  the  present  consideration  that,  when  this  case  was 
here  on  a  former  appeal,  ^'the  statement  of  the  case  therein 
made  recites  substantially  all  the  facts  necessary  for  the  deter- 
mination of  the  questions  arising  upon  the  present  appeal.'' 
Therefore  reference  is  made  to  that  statement  (11  Mont.  616) 
for  an  exposition  of  the  condition  of  the  case  when  the  order 
was  made  in  the  court  below,  from  which  this  appeal  was  taken. 
On  return  of  the  remittUur  on  the  former  appeal,  defendant 
moved  the  district  court  of  Gallatin  county  to  vacate  and  set 
aside  the  judgment  in  this  case,  recorded  in  the  judgment-book 
of  that  court,  on  December  9,  1890,  "for  the  reason  tliat  said 
court  had  no  jurisdiction  to  enter  said  judgment,  and  that  the 
same  is  void,  and  of  no  efiFect'^  This  motion  was  opposed  ,by 
respondents,  and,  upon  consideration,  it  was  overruled,  and  the 
judgment  was  allowed  to  stand  as  recorded  in  the  judgment 
book  of  said  court,  from  which  order  overruling  said  motion 
this  appeal  is  taken. 

It  will  be  remembered  by  reference  to  the  former  treatment 
of  this  case  that  the  trial  thereof  was  had  and  judgment  entered 
by  the  territorial  district  court,  sitting  for  the  trial  of  causes 
arising  under  the  constitution  and  laws  of  the  United  States  in 
that  district,  of  which  Gallatin  county  was  then  a  part;  that, 
on  the  admission  of  Montana  into  the  union,  this  case,  together 
with  the  record  wherein  the  judgment  was  entered,  and  all  its 
belongings,  was  transferred  from  said  territorial  district  court 
to  the  United  States  circuit  court  for  the  district  of  Montana, 
but,  on  consideration  of  the  enabling  act,  it  was  found  that 
said  district  court  within  and  for  Gallatin  county  succeeded  in 
jurisdiction  to  said  case,  instead  of  the  United  States  court,  as 
was  first  supposed;  that  thereupon  the  records  and  papers  per- 
taining to  this  case  were  transferred  to  the  district  court  within 
and  for  Gallatin  county,  except  the  record  book  of  said  terri- 
torial district  court,  wherein  the  proceedings  showing  trial  and 
judgment  in  said  action  were  entered.     That  record  book  ap- 
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pears  to  have  been  committed  to  the  custody  of  the  Uuited 
States  circuit  court  for  the  district  of  Montana.  Under  these 
circumstances,  the  district  court  within  and  for  Gallatin  county, 
finding  it  had  succeeded  to  jurisdiction  of  said  case  and  the 
existing  judgment,  but  being  without  immediate  custody  of  the 
record  wlierein  said  judgment  was  entered,  caused  to  be  re- 
corded in  its  judgment  book,  on  December  9,  1890,  said  judg- 
ment, denominating  this  entry  as  a  ^'judgment  nunc  pro  tune*' 
in  said  cause.  This  entry  is  attacked  by  the  motion  of  appel- 
lant, which  is  the  subject  of  the  present  appeal. 

It  is  not  disputed  that  the  district  court  of  Gallatin  county 
has  complete  jurisdiction  of  said  case  and  judgment,  as  held 
by  the  United  States  court  in  its  interpretation  of  the  enabling 
act.  A  court  of  general  jurisdiction  has  inherent  power  to 
supply  a  missing  record  in  a  cause  within  its  jurisdiction. 
(1  Black  on  Judgments,  §  125;  1  Freeman  on  Judgments, 
§  89.)  And  we  do  not  conceive,  nor  has  there  been  shown, 
any  difference  in  principle  in  the  matter  of  supplying  a  record 
which  is  missing  from  the  court  having  jurisdiction  of  the  case, 
by  reason  of  the  original  having  been  taken  away  by  lawful 
authority,  and  supplying  a  record  which  is  missing  by  reason 
of  the  original  having  been  lost,  destroyed,  or  wantonly  ab- 
stracted. Here  was  a  case  within  the  jurisdiction  of  the  dis- 
trict court  of  Gallatin  county,  but  the  record  containing  the 
original  entry  of  the  judgment  therein  was  not  in  the  custody 
of  that  court,  because  said  record  had,  through  the  municipal 
changes  occurring  by  the  admission  of  Montana  into  the  anion, 
been,  by  lawful  authority,  placed  in  the  custody  of  anotlier 
court.  Under  these  circumstances,  we  think  the  court  having 
jurisdiction  of  said  judgment  had  authority  to  cause  the  record 
thereof  to  be  supplied  by  an  entry  in  its  own  judgment-book; 
and,  moreover,  that  such  action  was  eminently  proper,  to  the 
end  that  the  record  of  the  court  to  which  jurisdiction  of  the 
judgment  had  been  transferred  should  show  the  same  and  all 
further  proceedings  therein.  This  entry  in  question  may  not 
be  technically  the  entry  of  a  judgment  nunc  pro  tunc.  It  would 
seem  to  be  more  in  the  nature  of  supplying  a  missing  record, 
which  had  been  brought  into  existence,  but  which  was  out  of 
the  custody  of  the  court  having  jurisdiction  thereof.    However^ 
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DO  question  on  that  score  is  raised  by  appellant,  nor  is  there 
any  complaint  that  the  record  of  said  judgment  placed  in  the 
judgment-book  of  tlie  district  court  of  Gallatin  county  of  De- 
cember 9y  1890,  differs  in  any  material  particular  from  the 
original  record  of  the  judgment. 

In  urging  this  motion  to  strike  said  entry  from  the  record, 
counsel  for  appellant  turns  against  respondents'  oouusel  the 
edge  of  his  own  argument  on  the  former  appeal — that  said 
entry  of  December  9,  1890,  was  a  "useless  formality,"  and 
holds  up  to  view  his  inconsistency  in  now  attempting  to  main- 
tain the  usefulness  of  that  formality.  This  inconsistency  of 
respondents'  counsel  appears  to  be  the  main  ground  upon  which 
appellant  expects  to  maintain  his  position.  We  would  not  be 
justified  in  holding  the  action  of  a  court  erroneous  simply  be- 
cause of  shifting  or  inconsistent  {)ositious  assumed  by  counsel 
in  respect  thereto,  when  such  action  comes  under  consideration 
in  various  appeals.  Following  such  criterion,  judicial  view 
would  "turn  its  course,  like  a  weather-vane,  to  every  wind 
that  blows,"  instead  of  proceeding  upon  real,  substantial,  and 
harmonious  reasons. 

The  question  on  the  former  appeal  was  whether  the  judg- 
ment in  this  action  had  been  entered  by  the  territorial  court, 
and  that  question  was  disposed  of.  Not  only  so,  this  court 
refused,  on  motion  for  rehearing,  to  interfere  with  the  action 
of  the  district  court  of  Gallatin  county  in  respect  to  recording 
said  judgment  in  its  judgment-book,  although  counsel  sought 
to  have  that  entry  declared  void,  on  the  ground  that  two  judg- 
ments were  recorded  against  defendant  in  said  action,  both  of 
which  it  would  find  "potential  realities"  in  the  future.  But 
that  motion  was  denied,  because  there  appeared  to  be  no  foun- 
dation for  such  proposition.  The  United  States  court,  in 
charge  of  said  record  for  other  purposes,  disclaimed  all  juris- 
diction of  said  case  and  judgment,  and,  moreover,  pointed  out 
that  the  district  court  within  and  for  Gallatin  county  succeeded 
to  such  jurisdiction.  Under  such  conditions  the  federal  court, 
while  disclaiming  jurisdiction  of  that  judgment,  would  not 
undertake  to  execute  it. 

Our  consideration  of  this  matter  brings  us  to  the  conclusion 
that  the  order  of  the  district  court  of  Gallatin  county  refus- 
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ing  to  eliminate  the  record  of  said  judgment  from  its  judg* 
raent-book  ought  to  be  affirmed^  aud  an  order  will  be  eutered 
by  this  court  to  that  effect. 

Order  affirmed^ 
Pembebton,  C.  J.,  and  De  Witt,  J.,  concur. 


WETZSTEIN  ET  AL.,  Eespondento,  v.  JOY  et  al^  Ap- 
pellants, 

[Argned  Febroury  14, 1883.    Decided  Noyember  27, 1893.] 

AcTiOK  FOB  MoKXT  Had  ahd  PscBiYXD—iVomiMory  notes— Contra<^  to  pttr- 
•  c/uiM.— Where  the  pajee  of  plaintiff's  note  accepted  the  defendant's  offer  to 
buy  it  for  a  certain  turn,  but  after  receiving  defendant's  check  for  such  amount 
returned  it  without  having  retracted  his  offer  to  seU,  or  objecting  to  the  mode 
of  payment,  and  defendant,  after  sending  the  check,  institnted  salt  on  the 
note,  whidi  suit  plaintiff  settled  on  the  same  day  by  payment  in  full,  and  on 
the  following  day,  the  note  having  been  sent  for  collection  to  a  bank  in  the 
town  where  the  plaintiff  and  defendant  resided,  the  plaintiff  voluntarily  paid  it 
in  fuU  a  second  time,  without  any  request  from  the  bank,  and  against  the  adr 
vice  of  defendant,  who  offered  to  indemnify  him,  he  will  be  limited  in  his  re- 
covery in  an  action  against  defendant  for  money  had  and  received,  to  the 
amount  of  the  uncoUected  check  so  given  by  defendant  to  purohase  tlie  note. 

Appeal  from  Siasth  Judicial  Districif  Park  County. 

Action  for  money  had  and  received.  Judgment  was  ren* 
dered  for  the  plaintiff  below  by  Henby,  J.     Modified, 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  action  is  brought  by  plaintiffs  to  recover  money  allied 
to  have  been  had  and  received  by  defendants,  and  belonging 
to  plaintiffs.  The  facts  are  as  follows:  Mentor  Wetzstein,  the 
husband  of  Sophia,  aud  Allan  R.  Joy,  the  husband  of  Hattie 
M.,  are  joined  as  parties  with  their  respective  wives.  These 
husbands  acted  as  agents  for  their  wives  throughout  all  the 
transactions  involved  in  this  litigation.  In  October,  1890,  one 
H.  W.  McLoughliu,  of  Missoula,  held  auS  owned  the  promis- 
sory note  of  these  plaintiffs  secured  by  a  mortgage.  The  note 
was  for  $550,  dated  January  19,  1889,  payable  in  one  year 
from  date,  A.  R.  Joy  was  an  attorney  at  law  at  Livingston, 
Park  county,  Montana.  He  claims  that,  as  a  resnlt  of  nego- 
tiations and  correspondence  during  October,  1890,  with  Mc- 
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LoughliD^  he  bought  this  note  and  mortgage  for  $550,  and  that 
be  assigned  the  same  to  his  wife.  Ou  October  2l8t  she,  bj  her 
attorney,  A.  K.  Joy,  commenced  an  action  in  the  district  court 
of  Park  county  for  the  collection  of  said  note  and  foreclosure 
of  the  mortgage.  The  complaint  in  that  action  was  the  ordi- 
nary one  in  such  a  suit.  It  alleged,  among  other  things,  that 
plaintiff  was  the  owner  and  holder  of  said  note  and  mortgage. 
Summons  was  served  October  21st.  Ou  the  same  day,  and  at 
once,  Wetzstein  went  to  Joy,  and  offered  to  pay,  if  the  claim 
for  attorney's  fees  was  remitted.  This  was  agreed  to.  He 
went  to  his  bank,  and  he  and  D.  A.  McCaw,  cashier  of  the 
bank,  went  to  the  clerk  of  the  court,  and  gave  to  him  McCaw's 
cashier's  check  for  $671.86,  instructing  the  clerk  to  give  the 
same  to  Joy  when  Joy  dismissed  the  action.  This  was  done 
the  next  day.  These  facts  appear  by  the  proceedings  and  evi- 
dence. Almost  at  once  (it  does  not  appear  by  the  record  just 
when)  Wetzstein  demanded  from  Joy  the  return  of  this  money, 
which  was  refused.  Wetzstein  then  commenced  this  action 
against  the  Joys. 

The  complaint  in  this  action  sets  forth  the  making  of  the  note 
and  mortgage  by  the  Wetzsteins  to  McLoughlin,  and  the  bring- 
ing of  the  action  against  the  Wetzsteins  above  described.  It 
also  sets  forth  that  the  complaint  in  Joy  v.  Wetzstein^  alleged 
that  the  note  and  mortgage  had  been  assigned  by  McLoughlin 
to  Hattie  M.  Joy,  and  that  she  was  the  owner  and  holder  of 
the  same.  The  complaint  herein  also  stales  that  Allan  R.  Joy, 
agent  of  Hattie  M.  Joy,  stated  to  Mentor  Wetzstein  the  same 
facts  as  were  set  out  in  the  complaint  in  Joy  v.  Wetzstein. 
The  complaint  herein  says  further,  that  plaintiffs  beh'eve  the  ^ 
allegations  of  the  complaint  in  the  other  case,  and  the  corre- 
aponding  statements  of  A.  R.  Joy,  and  that  the  plaintiffs  were 
induced  thereby  to  pay,  and  did  pay,  $671.86  to  Hattie  M. 
Joy.  This  complaint  then  alleges  that  the  allegations  of  Hat- 
tie M.  Joy's  complaint,  and  the  statements  of  A.  R.  Joy,  that 
Hattie  M.  Joy  was  the  owner  of  the  note  and  mortgage  by  as- 
signment, were  false,  and  known  to  be  false  to  the  Joys,  and 
made  with  intent  to  deceive;  and  were  not  known  to  the  plain- 
tiffs to  be  false,  but  were  beHeve<l  by  them  to  be  true.  The 
complaint  herein  says,  that  in  fact  the  note  and  mortgage  were 
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never  assigned  to  the  Joys,  nor  had  Joy  any  right  to  collect 

the  same.     It  furtlier  says  that  thereafter,  on  the day  of 

October,  1890,  plaintiff,  Sophia  Wetzstein,  herein,  was  obliged 
to  pay  to  McLoughliu  the  aniount  due  on  said  note,  to  wit, 
f  672.06.     The  complaint  demands  judgment  for  $671.86. 

The  Joys'  answer  in  this  case  sets  out  that  A.  B.  Joy  did  in 
fact  buy  the  note  and  mortgage  from  McLoughlin,  and  as- 
signed it  to  his  wife,  and  that  she  was  the  owner  and  holder 
thereof  when  she  brought  the  action  of  Joy  y  Wetzstein. 

At  the  close  of  the  trial,  and  after  the  introduction  of  evi- 
dence by  both  sides,  plaintiffs  moved  the  court  to  direct  a  ver- 
dict for  plaintiffs  on  the  ground,  in  effect,  that  defendants' 
evidence  showed  the  trutii  of  all  the  material  allegations  of  the 
complaint.  This  motion  was  granted.  The  court  instructed 
the  jury  accordingly,  and  a  verdict  was  found  for  plaintiffs  for 
f 671. 86.  Defendants'  motion  for  a  new  trial  was  denied. 
They  ap|)eal  from  that  order,  and  from  the  judgment.  The 
error  assigned  is  the  action  of  the  court  in  instructing  the  jury 
as  above  noted. 

Allan  R.  Joy^  and  H.  J.  ililler,  for  Appellants. 

I.  There  are  but  three  grounds  upon  which  a  suit  can  be 
maintained  to  recover  back  money  paid,  to  wit:  Fraud,  mistake, 
duress.     {Lambom  v.  County  Oonimrs.,  97  U.  S.  181.) 

In  this  case  no  mistake  or  duress  is  claimed;  the  only  alle* 
gation  relied  upon  by  plaintiffs  is  fraud. 

The  only  material  question  here  raised  is,  ''Did  Hattie  M. 
Joy,  plaintiff  in  the  former  action,  demand  more  than  was  be- 
lieved to  be  due  and  just?"  If  not,  there  was  no  fraud,  and 
as  to  these  plaintiffs  the  matter  is  res  adjudicaia. 

In  other  words,  after  the  purchasing  and  paying  for  prop- 
erty  in  good  faith,  is  it  fraud  for  the  purchaser  to  publicly 
declare  his  ownership,  and  ask  the  proper  court  to  enforce  hia 
proi)erty  rights  therein? 

There  was  no  fraud  or  misrepresentation  of  fitct 

Misrepresentation  must  not  only  be  in  something  material^ 
but  it  must  be  something  in  regard  to  which  the  other  party 
places  a  known  trust  and  confidence  in  the  other.  (1  Story'ft 
Equity  Jurisprudence,  sec.  197.) 
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A  judgment  T^ill  not  be  set  aside  on  the  ground  of  fraud 
when  the  verj  fraud  alleged  was  tried  and  passed  upon  by  the 
issues  of  the  former  action,  nor  when  the  facts  could  have  been 
set  up  as  a  com})lete  defense  in  the  former  action.  {Kelly  y. 
Christal,  81  N.  Y.  619.)  The  fraud  must  be  such  that  the 
party  was  prevented  from  making  his  defense.  (United  States 
V.  Throckmorton^  98  U.  S.  62.)  The  fraud  in  obtaining  a 
judgment  must  be  in  the  fact  of  its  rendition,  and  not  in  the 
support  of  the  issues. 

A  party  who  comes  into  court  and  simply  stands  u])on  his 
legal  rights  is  guilty  of  no  fraud.  {Ingalls  v.  Miller ^  121  Ind. 
189.) 

If  there  was  a  sale  of  the  note  to  Joy,  his  receipt  of  the 
money  due  thereon  cannot  be  questioned. 

Where  the  purchase  money  is  paid,  an  agreement  for  sale 
need  not  be  in  writing.  (Rev.  Stats.  Mont.,  p.  652,  §§  222- 
24.) 

Section  226,  page  663,  of  the  Montana  Statutes,  as  to  imme- 
diate delivery,  applies  only  to  creditors  of  vendor  and  subse- 
quent purchasers  in  good  faith.  Wetzstein  does  not  claim  to 
come  within  either  class,  and  is  barred  from  pleading  this 
statute. 

II.  An  offer  by  letter  is  a  continuing  one  until  the  letter 
is  received,  and  for  a  reasonable  time  thereafter. 

Acceptance  may  be  made  at  any  time  before  withdrawal. 

An  acceptance  is  made  and  is  communicated  under  this  rule 
when  the  party  receiving  this  offer  puts  into  the  mail  his  an- 
swer accepting  it,  thus  making  a  complete  and  binding  con- 
tract, the  specific  performance  of  which  courts  will  enforce. 

Offer  cannot  be  withdrawn  after  letter  of  acceptance  is 
mailed,  and  such  acceptance  is  at  the  risk  of  the  party  whose 
proposition  is  accepted,  whether  it  arrives  in  due  course  of 
mail  or  telegraph,  correctly  or  incorrectly,  or  not  at  all. 
{Tremr  v.  Wood,  36  N.  Y.  307;  93  Am.  Dec.  511;  Francia 
V.  Barry ^  69  Mich.  311;  IMe  v.  Dmgherty,  11  Col.  103; 
Darlington  Iron  Co.  v.  Fooie^  16  Fed.  Rep.  646;  Moore  v. 
Piersm,  6  Iowa,  279,  294;  71  Am.  Dec.  409;  Allen  v.  Ben- 
fielt,  3  Taunt.  169;  Jackson  v.  Lowe,  1  Bing.  9;  Western  Union 
Tel.  Co.  V.  Chicago  etc.  R.  R.  Co.,  86  IH.  246;  29  Am.  Rep. 
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28;  Moore  v.  Mounicastle,  61  Mo.  424;  AbboU  v.'Sliepard,  48 
N.  H.  14;  Barr  v.  Insurance  Go.  of  N.  -4.,  61  Lid.  488;  Hal- 
lock  V.  Commercial  Ins.  Co.,  26  N.  J.  L.  268;  Hamilton  v. 
Lycoming  31.  L  Q).,  6  Pa.  St.  339;  Durkee  v.  Vermont  Cent 
B.  R.  Co.,  29  Vt.  127;  2  Kent's  Commeutaries,  477;  Gray  ou 
Communication  by  Telegraph,  §  115;  Soott  and  Jarnagin  oa 
Law  of  Telegraphs,  §  347.  See  also  Mactier  v.  Frith,  6  Wend, 
103-11;  21  Am.  Dec.  262.) 

In  Ide  V.  Leiaer,  10  Mont.  6,  24  Am.  St.  Eep.  17,  this 
court  indorsed  these  views,  and  held  that  these  contracts  could 
be  8i>ecifically  enforced,  the  same  as  contracts  of  any  other 
nature. 

An  assignment  of  a  note  operates  as  a  constructive  delivery, 
and  if  the  assignor  continues  in  ])ossession  after  the  assign- 
ment, he  holds  it  only  as  agent  of  the  assignee.  (1  Daniels  on 
Negotiable  Instruments,  §  748  a.) 

Under  our  statutes  the  action  shall  be  brought  in  the  name 
of  the  real  party  in  interest.  {Davenport  v.  Woodbridge,  8 
Me.  18;  McOee  v.  Biddleabarger,  39  Mo.  367;  Chand  Gulf 
Bank  v.  Wood,  12  Smedes  &  M.  484;  Ducasae  v.  Keyser,  28 
La.  Ann.  419;  Adams  v.  Robinson,  69  Ghu  628.  A  verbal 
sale  of  property  in  the  hands  of  a  third  person  with  an  order 
for  the  delivery  to  the  purchaser  will  enable  the  purchaser  to 
maintain  replevin.  (Planters^  etc.  Lis.  Co.  v.  TunstaU,  72  Ala. 
147;  2  Story's  Equity  Jurisprudence,  1047.) 

III.  Wetzstein  paid  this  claim  with  a  full  knowledge,  or 
at  least  means  of  knowledge,  not  only  of  all  the  facts,  but  of 
bis  own  legal  rights  in  the  matter;  and  he  cannot  now  recover 
it  back  from  the  defendants.  If  he  can  recover  at  all,  it  must 
be  from  the  one  to  whom  he  made  such  reckless  payment. 
{Brown  v.  McKinally,  1  Esp.  279;  Dawson  v.  Remnant,  6  Esp. 
24;  £vans  v.  Qale,  18  N.  H.  400;  Wolfe  v.  Marshal,  52  Mo. 
168;  McMillan  v.  Visclier,  14  Cal.  240;  Loomis  v.  Pulver,  9 
Johns.  244;  Oceanic  S.  Nav.  Co.  v.  Tappa%  16  Blatchf.  297; 
People  V.  Foster,  133  111.  496;  PHckeU  v.  Madison  Co.,  14  111. 
App.  456;  Mays  v.  Cincinitati,  1  Ohio  St.  268-78;  Erafl  v. 
Keokuk,  14  Iowa,  87;  Bailey  v.  Pauilina,  69  Iowa,  463;  Mvr^ 
phy  V.  Creighton,  45  Iowa,  182;  Cook  v.  Boston,  9  Allen,  393; 
Toion  of  Ligoniet*  v.  Ackerman,  46  Ind.  553;  15  Am.  Rep.  323, 
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and  cases  tliere  cited;  Ibwn  Council  v.  Bennett^  34  Ala.  400, 
and  cases  ciied;  Leater  v.  Baltimore^  29  Md.  417;  96  Am.  Dec. 
542;  FeUo^oa  v.  School  District,  39  Me.  669,  and  cases  cited; 
Fh'dUps  V.  Jeffef'Bon  Co.,  6  Kan.  417;  Lamborn  v.  County 
Commra.,  97  U.  S.  186;  Webber  v.  ^MricA,  2  N.  H.  462;  Taylor 
V.  -Board  etc.,  31  Pa.  St.  75;  72  Am.  Dec.  724,  and  cases  cited. 

A.  J.  Campbell,  and  John  J.  Smith,  also  for  Appellants. 

I.  Whether  or  not  Mrs.  Joy  was  lawfully  entitled  to  re- 
ceive payment  on  the  note  in  controversy  at  the  time  she 
brought  her  action  to  foreclose  is,  we  think,  the  vital  question 
in  the  case.  If  she  had  such  title  to  the  note  that  a  payment 
to  her  by  the  Wetzsteins  extinguished  their  liability  on  the 
note,  then  it  is  immaterial  whether  she  had  the  note  in  actual 
possession  or  not  when  payment  was  made.  (McOee  v.  Rid- 
dleabarger,  39  Mo.  365;  Ide  v.  Leiser,  10  Mont.  6;  24  Am.  St. 
Sep.  17;  1  Sutherland  on  Damages,  388.) 

McLoughlin's  offer  to  sell  the  note  to  A.  B.  Joy^  and  Joy's 
acceptance  by  letter,  inclosing  a  check  for  the  purchase  price, 
constituted  a  completed  bargain  and  sale  of  the  note,  without 
any  actual  delivery  of  the  note.  (Anson  on  Contracts,  p.  30, 
note  1;  Benjamin  on  Sales,  Bennett's  ed.,  book  1,  §  64;  Lung" 
atrasa  v.  German  Ina.  Co.,  48  Mo.  201;  8  Am.  Eep.  100.) 

In  bringing  her  action,  Mrs.  Jo/  anticipated  that  McLough- 
lio  would  forward  the  note  as  he  agreed,  and  if  any  harm  was 
done  by  her,  it  resulted  wholly  from  her  confidence  in  Mc- 
Laughlin's promise,  and  not  from  any  attempt  to  injure  the 
Wetzsteins. 

The  mere  allegation  in  her  complaint  that  she  was  the 
owner  and  holder  of  the  note,  if  technically  untrue  in  a  legal 
sense,  could  not,  under  the  circumstances  of  this  case,  consti- 
tute such  fraud  as  would  enable  the  Wetzsteins  to  recover 
back.  Having  made  a  voluntary  payment  without  duress,  or 
«ven  protest,  they  should  have  forced  the  adverse  claimants  to 
the  note  to  litigate  their  rights  before  paying  a  second  time. 
In  fact,  Wetzstein  had  no  right  to  pay  McLoughlin  after  no- 
tice of  the  assignment  to  Joy,  even  though  McLoughlin  still 
held  possession  of  the  note.     (1  Sutherland  on  Damages,  388; 

Chaae  v.  Brown,  32  Mich.  225.) 
Vol.  XIII.— 29 
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II.  BespondeDt  contended  in  the  court  below  that  the 
check  sent  bj  Joy  to  McLoughlin  was  not  a  sufficient  compli- 
ance with  McLoughlin's  request  to  send  him  a  draft.  A  check 
is  always  a  draft^  while  a  draft  may  not  be  a  check.  (Ander- 
son's Law  Dictionary^  173^  381.)  The  sending  of  the  check 
by  Joy  was  a  full  compliance  with  McLoughlin's  demand. 
Again,  McLoughlin  made  no  objection  to  the  check  on  that 
ground,  and  when  not  objected  to  on  that  ground  by  him,  it 
constituted  a  sufficient  compliance  with  his  request,  and  if 
money  had  been  demanded  the  check  would  have  been  a  good 
tender.  (JoneB  v.  Arihw^  8  Dowl.  Pr.  442;  MiielieU  v.  Vet-mont 
etc.  Co.,  67  N.  Y.  280;  WaM  v.  SL  Louis  Ex.  &  M.  H.  A.y 
101  Mo.  534.)  When  McLoughlin  did  not  make  the  objection 
that  it  was  not  a  compliance  with  his  contract,  Wetzstein  could 
not  raise  the  objection  for  him. 

Savage  is  Day^  for  Eespondents. 

I.  An  assignee  of  a  mortgage  without  the  assignment  oi 
the  note  secured  thereby  cannot  maintain  action  of  foreclosure. 
(8  Am.  &  Eng.  Eucy.  of  Law,  page  209,  and  cases  cited.) 
The  delivery  of  a  mortgage,  unaccompanied  by  the  bond  or 
note,  does  not  transfer  the  title  to  the  mortgage.  {MerriU  v. 
BarUioUckf  36  N.  Y.  44.)  In  an  action  on  the  note  it  would 
have  been  necessary  to  have  alleged  and  proved  that  the  plain- 
tiff was  the  holder  of  the  note.  In  New  York  it  is  held  that 
where  two  or  more  persons  claim  the  ownership  of  the  mort- 
gage, and  one  of  them  commences  an  action  to  foreclose,  it  is 
proper  and  advisable  to  make  the.  other  claimants  parties  de- 
fendant. (8  Am.  &  Eng.  Ency.  of  Law,  231.)  See,  also, 
Kellogg  y.  Smithy  26  N.  Y.  19,  which  holds  that  a  person  tak- 
ing an  assignment  of  a  mortgage  from  an  assignee  who  has  not 
possession  of  the  note  and  mortgage  does  so  at  his  peril.  To 
constitute  a  legal  assignment  of  the  mortgage  it  is  essential 
that  the  mortgage  be  delivered  accompanied  by  bond  or  note ' 
secured.  (15  Am.  &  Eng.  Eucy.  of  Law,  page  843.)  An 
equitable  assignment  of  a  mortgage  is  one  arising  from  the 
transfer  of  a  debt  secured,  on  the  theory  that  the  mortgage  is 
but  un  incident  of  the  debt,  and  there  can  be  no  equitable 
assignment  without  a  transfer  of  tUe  note,  either  by  indorse- 
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ment  or  by  delivery;  but  where  the  note  is  transferred  without 
indorsement,  the  power  of  an  attorney  would  be  necessary  to 
enforce  it,  (15  Am.  &  Elig.  Eucy.  of  Law,  844-47.)  A  dis- 
charge by  one  claiming  to  be  the  assignee  of  a  mortgage,  but 
who  is  in  fact  a  stranger  thereto,  and  not  in  possession  thereof, 
is  void,  {De  Laureal  v.  Kemper,  9  Mo.  App.  77,  cited  in 
Boone  on  Mortgages,  §  164.) 

II.  Where  one  has  received  the  money  of  anotlier,  and  lias 
not  the  right,  conscientiously,  to  retain  it,  the  law  imposes  in- 
terest as  damage  for  the  breach  of  an  implied  contract  to  pay  it 
over.  Wherever  the  plaintifl's  money  has  come  into  the  hands 
of  the  defendant,  by  fraud  or  imjiosition,  the  defendant  is  liable 
for  interest  from  the  time  it  is  withheld.  (1 1  Am.  &  Eng.  Ency, 
of  Law,  §  397,  and  notes.)  In  an  action  for  the  unlawful  taking 
of  personal  property,  interest  is  to  be  allowed  as  a  matter  of  legal 
right,  from  the  time  at  which  the  value  is  estimated.  {Hamer 
V.  HaUiawayj  33  Cal.  117.)  A  party  who  has  fraudulently  ob- 
tained, or  wrongfully  detained,  the  money  of  another,  is  liable 
for  interest  from  the  time  of  his  obtaining  or  detaining  the 
same.     {Wood  v.  Bobbins,  11  Mass.  504;  6  Am.  Dec.  182.) 

III.  The  statements  of  appellants  that  Hattie  M.  Joy 
owned  the  note  and  mortgage  was  false.  "  Every  contracting 
party,  when  not  in  actual  fault,  has  the  right  to  rely  u{X)n  the 
express  statement  of  an  existing  f^ct,  the  truth  of  which  is 
known,  or  presumed  to  be  known  to  the  other  contracting 
party  who  made  it,  and  is  unknown  to  the  party  to  whom  it  is 
made,  when  such  statement  is  the  basis  of  mutual  agreement. 
He  is  under  no  obligation  tg  investigate  and  verify  the  state- 
ment to  the  truth  of  which  the  other  party  to  the  contract, 
with  knowledge  or  notice,  has  deliberately  pledged  his  faith." 
(Bigelow  on  Torts.  26.) 

IV.  It  is  well  settled  upon  the  broad  principles  of  justice, 
that  a  false  affirmation  made  by  one  man  to  another  with  in- 
tent to  defraud  him,  and  whereby  he  is  damaged,  is  actionable, 
no  matter  whether  the  party  practicing  the  deceit  is  benefited 
or  not.  This  doctrine  has  never  been  shaken.  {Hunsaker  v, 
Siurgis,  29  Cal.  146.) 

In  this  matter  the  wrongdoers  are  benefited  to  the  extent  of 
the  amount  claimed  in  the  complaint,  no  consideration  therefor. 
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It  is  contended  by  appellants  that  the  resiK)ndents  are  es- 
topped from  recovery  for  the  reason  that  they  paid  the  money 
over. 

The  doctrine  of  estoppel  is  not  applied  except  to  prevent  the 
consummation  of  fraud.  Otherwise  it  would  seem  to  be  a  vio- 
lation of  sound  morals,  a  reward  and  encouragement  to  fraudi 
a  sword  for  the  destruction  of  the  unwary.  (Franklin  v. 
Merida,  35  Cal.  558;  95  Am.  Dec.  129;  BuOer  v.  Collins,  12 
Cal.  457.) 

De  Witt,  J. — ^The  action  of  the  district  court  in  instructing 
the  jury  to  find  for  the  plaintiffs  was,  in  effect,  to  take  the  case 
away  from  the  consideration  of  the  jury,  and  for  the  court  to 
find  that  plaintiff  had  introduced  testimony  tending  to  prove 
the  material  allegations  of  the  complaint,  and  that  defendants 
had  not  introduced  testimony  tending  to  contradict  the  plain- 
tiffs, or  tending  to  establish  their  defense.  The  action  of  the 
court  was  in  the  nature  of  a  nonsuit  of  the  defense,  together 
with  a  holding  that  the  facts  made  a  case  for  this  plaintiff. 

There  is  no  material  conflict  in  the  testimony.  We  will 
state  it  as  contained  in  the  record,  and  then  determine  whether 
it  justified  the  action  of  the  court.  About  October  4th,  at 
Livingston,  McLoughlin  informed  Joy  that  he  held  the  note 
and  mortgage  of  the  Wetzsteins.  It  seems  that  McLoughlin 
wished  to  dispose  of  it.  There  was  then  due  f  121.86  interest. 
Joy  offered  (550,  which  was  the  face.  This  was  accepted,  and 
McLoughlin  told  Joy  to  send  the  money  to  Missoula.  Joy  did 
not  do  so  for  a  week.  He  then  wrote  to  McLoughlin  at  Mis- 
soula, and  asked  him  if  he  was  still  willing  to  take  his  offer 
for  the  note.  McLoughlin  replied  on  October  15th  as  follows: 
"Yours  of  the  12th  received.  In  reply  will  say  that  you  may 
send  me  the  draft  for  $550,  and  take  up  the  note  and  mort- 
gage." On  October  17th  Joy  sent  to  McLoughlin,  at  Mis- 
soula, his  check  for  this  amount,  (550,  with  his  letter  accepting 
the  proposition,  and  requesting  McLoughlin  to  forward  the 
note  and  mortgage  and  an  assignment  It  does  not  appear 
that  McLoughlin  at  that  time  or  ever  retracted  his  offer  of 
October  12th.  The  method  of  payment  by  Joy's  check  was 
satisfactory  to  McLoughlin.     No  objection  was  ever  made  by 
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him  to  the  method  of  payment^  but  this  check  came  back  to 
Joy;  it  does  not  appear  wlien^  or  from  ^hom.  It  was  not  col- 
lected by  McLoughlin.  It  does  not  appear  that  it  was  re- 
tarned  before  October  22d.  The  note  and  mortgage  never 
came  to  Joy  from  McLoughlin.  They  did  come  to  D.  A. 
McCaw^  cashier  of  the  National  Park  Bank  of  Livingston,  on 
the  morning  of  October  22d.  This  was  the  day  after  Wetzstein 
had  paid  into  court,  in  the  presence  of  McCaw,  the  McCaw 
cashier's  check  to  satisfy  the  note.  Wetzstein  said  that  he  un- 
derstood the  note  and  mortgage  were  in  the  bank  for  collection 
when  he  paid  Joy  on  October  21st.  Now,  McCaw  had,  at  the 
instance  of  Wetzstein,  on  October  18th,  written  to  McLoughlin, 
at  Missoula,  for  the  note  and  mortgage,  and  Wetzstein  had  de- 
posited with  him,  McCaw,  f  680,  to  be  paid  to  McLoughlin 
when  he  delivered  the  note  and  mortgage.  It  seems  that  this 
Wetzsteiu-McCaw  matter  was  unknown  to  McLoughlin,  at 
least  prior  to  his  receipt,  if  he  did  receive  it,  of  McCaVs  letter 
of  the  18th.  This  letter  was  one  day  later  than  the  letter  of 
Joy  to  McLoughlin  sending  the  f  660.  At  one  place  in  his 
testimony  McCaw  says  that  he  sent  the  money  to  McLoughlin 
on  the  18th,  and  again  it  appears  that  he  sent  it  on  the  receipt 
of  the  note  and  mortgage,  on  the  22d.  In  any  event,  Wetz- 
stein had  deposited  the  amount  with  him  for  the  note  and 
mortgage  before  he,  Wetzstein,  paid  Joy  on  the  21st.  Now, 
Wetzstein  claims  that  after  paying  Joy  he  was  obliged  to  pay 
the  amount  the  second  time,  to  McLoughlin.  As  the  evidence 
in  the  case  appears,  he  was  not  obliged  to  do  any  thing  of  the 
kind.  Joy  told  him  not  to  pay  to  the  bank  or  McLoughlin; 
that  he  (Joy,  or  Mrs.  Joy)  owned  the  note,  and  he  would  give 
him  (Wetzstein)  a  (10,000  bond  to  protect  him.  McCaw,  bank 
cashier,  did  not  require  Wetzstein  to  pay  the  note.  The  fact 
is  that  Wetzstein  manifested  uncommon  assiduity  in  rushing 
to  pay  his  note  a  second  time,  when  no  one  was  pushing  the 
payment,  and  the  person  to  whom  he  had  already  paid  offered 
him  abundant  indemnity.  Wetzstein  exhibited  a  fever  of 
liquidation,  which  is  as  unusual  generally  as  it  is  inexplicable 
in  this  case.  McCaw's  conduct  also  is  extraordinary.  He 
prepared  his  cashier's  check,  and  went  with  Wetzstein  to  the 
clerk  of  the  court,  to  pay  the  note  on  the  Joy- Wetzstein  suit. 
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He  (lid  tins  when,  as  he  says,  lie  had  sent  to  Missoula  for  the 
note  and  mortgage  at  Wetzstein's  request,  and  when  he  had,  as 
he  says,  Wetzstein's  money  in  his  bank  to  pay  McLouglilin  for 
the  note  and  mortgage. 

Now,  this  peculiar  condition  of  acts  and  facts  plaintiff  claimed 
before  the  district  court  established  his  cause  of  action  against 
defendant;  that  is,  that  defendant  Hattie  M.  Joy  was  not  the 
owner  or  holder  of  the  note  and  mortgage  when  she  commenced 
the  action  to  foreclose.  The  court  took  this  view,  and  ruled 
accordingly.  But  we  are  of  opinion  that  there  was  not  evi- 
dence to  sustain  this  {K)sition.  The  contract  between  Joy  and 
McLoughlin  is  shown  in  evidence,  and  also  the  payment  by 
Joy  to  McLoughlin  of  the  (550,  by  a  method  which  was  within 
the  contemplation  of  the  parties,  and  not  objected  to  by  Mc- 
Loughlin. To  be  sure,  the  check  of  Joy  to  McLoughlin  came 
back  to  Joy,  but  not  before  Wetzstein  had  paid  Joy.  Mc- 
Loughlin is  not  in  court  in  this  case  denying  the  making  of 
the  contract,  which  Joy  testified  was  made  between  himself  and 
McLoughlin.  But  this  diligent  debtor,  Wetzstein,  takes  it 
upon  himself  to  say  that  the  Joy-McLoughlin  contract  was 
not  made.  In  his  anxiety  to  interpret,  or  deny,  rather,  the 
contract  of  other  parties,  he  accentuates  his  views  by  forcing 
his  money  onto  McLoughlin.  The  sole  evidence  of  plaintiff's 
contention  tliat  Joy  was  not  the  owner  of  the  note  and  mort- 
gage is  the  fact  that  Wetzstein  and  McCaw,  between  them, 
managed  to  get  the  possession  or  custody  of  the  note  and  mort- 
gage into  McCaw's  hands.  We  are  of  the  opinion  that  this 
fact  was  not  evidence  that  Joy  was  not  the  owner,  in  the  face 
of  Joy's  testimony  as  to  his  contract  with  McLoughlin,  and  in 
the  absence  of  McLoughlin's  testimony  as  to  the  transaction. 
It  is  true  that  Joy  was  not  the  ''  holder"  of  the  note  and 
mortgage,  in  the  sense  of  having  a  manual  grasp  upon  the 
paper  upon  which  the  note  was  written.  But  the  evidence 
does  not  show  that  he  was  not  the  legal  holder,  and  entitled  to 
bring  action  for  its  collection. 

It  is  plain  that  the  judgment  in  this  case  cannot  be  affirmed. 
The  case,  as  it  is  before  us,  is  a  most  peculiar  one;  but,  ujwn 
a  consideration  of  the  undisputed  facts,  we  are  of  opinion  that 
a  modification  of  the  judgment  can  be  made  which  will  do  sub- 
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Btantial,  and  indeed  exact,  justiee  between  tlie  parties.  The 
situation  seems  to  be  as  follows:  Joy's  case,  as  he  presents  it, 
is  that  lie  concedes  he  has  $550  in  his  hands,  which  sum  is  the 
consideration  for  which  he  bought  the  note  and  mortgage. 
Upon  this  sum  he  makes  no  claim.  It  came  into  his  hands  in 
this  manner,  that  is  to  say:  Wetzstein  interfered  with  the  Joy- 
McLoughlin  contract,  and  thrust  his  money  in  McLoughlin's 
hands..  Then  McLoughlin  sends  the  $550  along  to  Joy.  That 
amount  thus  went  around  the  circuit  from  Wetzstein,  through 
McLoughlin,  to  Joy.  Thus  Wetzstein  has  gotten  it  into  the 
hands  of  Joy.  It  is  in  Joy's  hands  under  the  circumstances 
that  McLoughlin  disclaimed  it  by  sending  it  to  Joy,  and  Joy 
concedes  that  he  does  not  own  or  claim  it.  Wetzstein  claims 
this  amount,  and  more,  too;  but,  as  to  this  amount — $550 — no 
one  says  him  nay.  With  these  facts  and  rights  and  claims  of 
the  parties  agreed  to  and  admitted,  as  the  case  is  before  us, 
there  seems  to  be  no  reason  why  Wetzstein  should  not  retain 
his  judgment  to  the  extent  of  $550  against  Joy.  The  case  is 
therefore  remanded  to  the  district  court,  with  directions  to 
modify  the  judgment  so  that  Wetzstein  shall  recover  from  Joy 
$550,  without  interest. 

It  is  further  ordered  that  the  costs  be  taxed  against  the  re- 
spondent Wetzstein,  for  the  reason  that  this  whole  controversy 
arose  from  respondent's  acts  in  needlessly  procuring  this  $550 
to  be  conveyed  into  Joy's  hands. 

Modified* 

Pembebton,  C.  J.,  concurs. 

Harwood,  J.  (concurring). — I  am  unable  to  find  in  this  case 
grounds  to  support  the  ruling  of  the  trial  court  in  peremptorily 
instructing  the  jury  to  return  a  verdict  for  plaintiff,  and  thereon 
entering  judgment. 

The  action  is  for  recovery  of  money  had  and  received.  In 
answer  to  the  complaint,  defendants  allege  ownership  of  the 
chose  in  action  upon  which  they  collected  the  money  in  con- 
troversy, and  allege  in  detail  all  the  facts  concerning  the  trans- 
action whereby  they  claim  to  have  purchased  from  McLoughlin 
said  chose,  and  transmitted  to  him  payment  therefor  in  ful- 
fillment of  their  part  of  said  transaction,  whereby  they  claim 
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to  have  become  the  owuers  and  legal  holders  of  said  chose;  that 
plaiuliff  had  knowledge  of  all  the  details  of  said  transaction 
when  he  paid  the  amount  of  said  debt  to  McLonghlin,  after 
having  paid  the  same  to  defendant;  and  that  plaintiff  made 
such  payment  to  McLoughlin,  conniving  and  conspiring  with 
})im  to  defraud  defendants*  This  answer  was  entertained  as  a 
sufficient  defipnse. 

Plaintiffs  bj  reply,  denied  the  allegations  of  the  answer  ^'on 
information  and  belief/'  so  far  as  such  averments  related  to  the 
transaction  between  McLoughlin  and  Joy.  Now,  upon  the 
trial,  defendants  introduced  proof  supporting  the  all^ations  of 
their  answer,  which  proof  was  not  rebutted,  McLoughlin  not 
being  present  as  a  party  or  witness  to  dispute  the  alleged  trans- 
action whereby  Joy  claims  to  have  purchased  said  demand; 
and  plain  tiff  Wetzstein  made  no  attempt  to  rebut  the  testimony 
offered  by  defendants  in  support  of  the  allegations  of  their 
answer.  Notwithstanding  this  state  of  the  case,  the  court, 
on  plaintiffs'  motion,  instructed  the  jury  to  return  a  verdict 
against  the  defendants  for  the  recovery  demanded  in  the  com- 
plaint. 

It  is  plain  that,  if  the  answer  alleges  a  defense  (and  this  is 
not  disputed  in  any  stage  of  the  case,  either  in  argument  or  by 
proceeding  to  strike  out  the  answer  or  any  part  thereof),  then 
the  ruling  of  the  court  practically  taking  the  case  from  the 
jury,  and  summarily  determining  the  issue  in  favor  of  plain- 
tiffs, cannot  be  sustained. 

In  support  of  the  court's  ruling,  respondents'  counsel  argue ' 
that  it  was  justified,  because  the  testimony  offered  in  support 
of  defendants'  answer  showed  that  defendants  were  not  in 
actual  possession  of  the  note  and  mortgage  when  payment 
thereof  was  collected  from  Wetzstein.  There  is  no  averment 
in  the  answer  that  defendants  were  actually  in  possession  of 
said  chose  when  the  money  was  collected.  The  allegations  in 
that  regard  were  a  recital  of  the  facts  constituting  said  trans- 
action between  McLoughlin  and  defendant  Joy,  whereby,  as 
defendants  allege,  Hattie  M.  Joy  "became  the  owner  and  l^al 
liolder  ofsaid  note  and  mortgage";  and  issue  was  joined  on  all 
these  averments  by  plaintiffs'  replication;  and  when  the  trial 
was  had,  defendants  supported  their  averments  by  proof.     But 
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plaintiffs  introduced  no  proof  to  contradict  the  showing  that 
defendants  had  purchased  said  demand  as  set  forth  in  the  an- 
swer and  supported  by  proof,  but,  apparently  conceding  those 
facts,  resi)ondents'  counsel  argue  that,  inasmuch  as  said  note 
and  mortgage  had  not  been  actually  assigned  and  delivered, 
Joy  could  not  have  enforced  specific  assignment  or  delivery 
thereof  to  him;  that  his  only  remedy  was  an  action  for  dam- 
ages against  McLoughlin  for  breach  of  the  contract  of  sale. 
Plaintiffs'  counsel  thus  admit  that  McLoughlin  had  gone  so 
far  in  the  transaction  as  to  commit  himself  to  damage  for  fail- 
ure to  deliver  the  chose  in  question.  They  practically  admit 
that  McLoughlin  had  sold  said  demand  to  Joy,  and  that  Wetz- 
stein  had  full  knowledge  of  said  sale  when  he  interposed  to 
intercept  the  transaction,  and  thrust  in  his  payment  a  second 
time,  as  the  evidence  shows  without  dispute,  relying  upon 
recovery  of  his  first  payment  from  defendants  merely,  because 
plaintiff  had  succeeded  in  overtaking  said  note  and  mortgage 
outside  of  defendants'  possession.  Whether  Joy  would  have 
obtained  possession  of  the  note  and  mortgage  if  plaintiff  had 
not  taken  it  up  and  canceled  it,  thus  destroying  the  possibility 
of  Joy  getting  possession,  depends  possibly  upon  events  as 
much  as  upon  abstract  propositions  of  law.  But,  conceding 
respondentV  position  that  Joy  only  had  an  action  for  damages 
for  McLoughlin's  failure  to  deliver,  that  action  might  have 
brought  forth  delivery  if  plaintiff  had  not  wrongfully  inter- 
posed and  made  delivery  impossible;  because  McLoughlin,  to 
escape  or  mitigate  damages,  might  have  delivered  the  thing  in 
question,  which,  as  the  case  stands,  it  is  admitted  Joy  had  pur- 
chased from  McLoughlin. 

The  case  is  in  no  position  before  this  court,  or  the  court 
below,  to  admit  of  close  legal  deductions  as  to  what  shape  pro- 
ceedings between  Joy  and  McLoughlin  might  have  taken,  or 
what  result  might  have  been  attained.  It  suffices  for  this 
decision  that  plaintiff  did  not  contradict  the  facts  set  up  in 
defense,  to  the  effect  that  by  purchase  defendants  became  the 
legal  owners  of  said  demand,  and  that  plaintiff  knew  that  fact 
when  he  made  payment  to  McLoughlin.  Notwitlistandiug 
these  conditions,  plaintiff,  in  effect,  reached  forth,  and  took  the 
controversy  into  his  own  hands,  and,  not  waiting  at  all  to  be 
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drawn  into  it,  made  payment  to  McLoughlin  over  Joy's  claim 
of  ownership,  and  brought  this  action  to  recover  the  first  pay- 
ment from  Joy.  And,  when  he  was  met  in  defense  by  the 
allegation  of  the  facts  constituting  the  transaction  whereby  Joy 
claims  to  have  purchased  said  demand,  he  denied  those  facts 
*'on  information  and  belief";  thus  taking  upon  himself  the 
burden  of  showing  that  said  transaction  had  not  occurred 
between  Joy  and  McLoughlin.  In  this  plaintiff  signally  failed, 
for  Joy  supported  his  answer  by  proof,  and  no  proof  whatever 
was  offered  in  rebuttal.  The  mere  fact  that  defendant  had  not 
possession  of  the  thing  is  not  sufQcient  to  support  plaibtiff's 
action,  for  one  may  have  the  right  to  a  thing  or  chose  and  not 
be  in  actual  possession  thereof.  Having  thus  admitted  the 
purchase  by  Joy,  and  that  plaintiff  had  actual  knowledge  of 
that  transaction  when  he  made  payment  to  McLoughlin,  plain- 
tiff cannot  expect  to  be  sustained  in  thus  attempting  to  take 
away  from  defendants  the  fruit  of  their  purchase.  A  strict 
application  of  legal  principles  to  the  conditions  shown  in  this 
case  would  have  nonsuited  plaintiff,  and  allowed  him  no  re- 
covery. But  on  the  whole  showing  it  is  just  that  his  recovery 
be  limited  to  the  amount  paid  by  Joy  to  McLoughlin,  whidi, 
by  plaintiff's  interference,  he  got  returned  to  Joy,  and  his  own 
payment  accepted  instead.     For  these  reasons  I  concur. 


I  13    458 

14    515 
34*  057 

37»888        LANG  ET   Ai^,  Bbspondents,  v.  CADWELL    et  al., 

Appellants. 

[Argned  Maroh  28, 1893.    Decided  Novemlier  27, 1893.] 

OoMTBiBUTXOK  BETWEEN  CoTVs Avn—AUomeyi^  /ee«.--AttorneyB*  fees  Btipakted 
in  a  mortgage  to  be  paid  in  case  of  suit  are  not  reooverable  by  a  mortgmgor  in 
an  action  againat  hia  co-mortgagor  to  enforce  contribution  and  subject  the  lat- 
ter*fl  interest  in  the  common  property  by  foreclosure  of  the  mortgage  to  iti 
proportion  of  the  mortgage  debt,  where  the  former,  though  being  obliged  to 
take  np  the  mortgage  to  aroid  foreclosure,  had  not  been  compeUed  to  pay  such 
fees. 

Baxet- Mortgage*— Personal  Judgment.— One  of  two  mortgagors  who  upon  being 
obliged  to  pay  the  mortgage  debt  takes  an  assignment  of  the  mortgage  to  him- 
self  is  not  entitled  to  a  personal  judgment  against  the  grantee  of  his  co-mort- 
gagor in  an  action  to  enforce  contiibution  and  for  the  foreclosure  and  sale  of 
the  latter's  interest,  where  the  conveyance  was  made  subject  by  express  pro- 
Tision  to  the  mortgage.    {PenUleUm  t.  Cotoling,  11  Mont.  88,  cited.) 
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SAME^Moi'tgage8,—Th6  payment  by  one  tenant  in  common  of  a  lien  upon  the 
common  property  does  not  extinguish  the  debt,  bat  entitles  him  to  contribu-* 
tion  from  bin  ootenant  to  the  extent  of  the  latter's  interest. 

Costs  on  A^VEkJ^— Modification  of  judgment-^K  tenant  in  common  who  has 
Booght  no  modification  of  a  Judgment  obtained  against  him  by  his  cotenant  in 
an  action  to  enforce  contribation  where  such  cotenant  had  paid  off  a  lien  upon 
the  joint  property,  nor  offered  to  reimburse  him  to  the  extent  of  his  interest, 
but  has  sought  to  defeat  all  relief  in  his  favor,  both  in  the  trial  court  and  on 
appeal,  will  not  be  allowed  costs  upon  obtaining  a  modification  of  the  Judgment. 

Appeaifrom  Eighth  Judicial  District^  Cascade  County. 

Foreclosure.  Judgment  was  rendered  for  the  plaintiff  below 
by  Benton,  J.     Modified  and  affirmed. 

Statement  of  the  case  by  Mr.  Justice  Harwood. 

Frank  S.  Lang,  respondent,  and  John  D.  Mclntyre,  one  of  the 
defendants  in  this  action,  on  December  22,  1890,  executed  and 
delivered  tlieir  promissory  note  for  seven  hundred  dollars,  pay- 
able to  M.  A.  Browning  one  year  after  said  date,  with  interest, 
which  interest  was  provided  for  by  two  separate  interest  cou- 
pon notes,  payable,  respectively,  on  June  22  and  December  22, 
1891 .  To  secure  the  payment  thereof,  the  makers  of  said  notes 
executed  and  delivered  to  the  payee,  Browning,  a  mortgage  on 
certain  real  estate  situate  in  Cascade  county,  then  owned  in 
common  and  equal  interest  by  said  Lang  and  Mclntyre. 
Wliile  said  premises  were  subject  to  said  mortgage,  Mclntyre 
sold  and  conveyed  by  warranty  deed  his  interest  therein  to  de- 
fendant Laura  M.  Cadwell,  wife  of  defendant  E.  P.  Cadwell, 
subject,  however,  by  express  provision  of  the  deed,  to  the  mort- 
gage above  mentioned.  There  was  no  other  provision  sliown, 
whereby  the  grantee  assumed  or  agreed  to  pay  said  mortgage 
debt.  The  interest  note,  due  June  22d,  was  paid  when  due; 
plaintiff  Lang  and  E.  P.  Cadwell  each  paying  one-half  thereof. 
When  the  principal  sum  and  the  remaining  interest  note  ma- 
tured, plaintiff  Lang  on  demand  paid  one-half  thereof,  but  de- 
fendants failed  and  refused  to  pay  the  remaining  half  of  said 
mortgage  debt,  or  any  part  thereof;  and  thereuiK)n  plaintiff 
Lang  paid  the  same  to  relieve  his  interest  in  said  land  from 
said  mortgage  encumbrance,  and  thereupon  took  an  assignment 
of  said  mortgage  and  notes  to  himself,  and  brought  this  action 
against  Mclntyre  and  wife,  and  Cadwell  and  wife,  defendants, 
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to  enforce  payment  of  one-half  of  said  mortgage  debt^  which 
they  had  failed  and  refused  to  pay. 

The  complaint  sets  forth  all  of  the  facts  epitomized  above; 
and  also  alleges  that  defendants  Cadwell  and  wife  assumed  and 
agreed  to  pay  half  of  said  mortgage  debt,  and  further  alleges 
that  said  notes  and  mortgage  provide  for  recovery  of  reason- 
able comi)eusation  for  the  services  of  an  attorney  in  prosecut- 
ing an  action  to  enforce  payment  of  said  mortgage  debt,  which 
service  is  alleged  to  be  reasonably  worth  one  hundred  dollars. 
On  the  facts  set  forth,  plaintiff  Lang  demands  personal  judg- 
ment against  defendants  for  the  recovery  of  half  the  amount 
paid  by  him  to  satisfy  said  mortgage  debt,  together  with  said 
counsel  fees  and  costs,  as  well  as  foreclosure  and  sale  of  defend- 
ants' interest  in  said  land,  and  application  of  the  proceeds  to 
the  satisfaction  of  the  judgment, 

Cadwell  and  wife  alone  answered  and  defended.  The  case 
was  tried  to  the  court  without  a  jury,  and  as  a  result  thereof 
the  court  found  for  plaintiff,  and  rendered  judgment  against 
Cadwell  and  wife,  personally,  for  one-half  the  amount  paid  by 
Lang  to  relieve  said  land  from  the  burden  of  said  mortgage 
debt,  together  with  one  hundred  dollars  for  attorney's  fee,  and 
the  costs  expended  in  the  prosecution  of  the  action,  and  fur- 
ther decrees]  the  sale  of  one-half  interest  in  said  premises  now 
owned  by  Laura  M.  Cadwell,  and  application  of  the  proceeds 
in  satisfaction  of  said  judgment  according  to  the  usual  practice 
in  such  cases.  Defendants  Cadwell  appeal,  assigning  the  errors 
and  irregularities  noticed  in  the  opinion, 

JEl  P.  OadweU,  for  Appellants. 

L  It  appears  from  the  pleadings  and  proof  that  the  plaintiff 
is  a  joint  maker  of  the  note  and  mortgage  sued  upon;  that  he 
paid  the  same  voluntarily,  and  without  compulsion  or  demand ; 
that  he  took  an  assignment  of  the  note,  in  writing,  to  himself. 
Therefore  he  cannot  maintain  this  action,  because  paying  the 
note  and  taking  an  assignment  thereof  operates  as  a  cancella- 
tion of  the  debt,  and  it  thereby  becomes  fundus  ojidoy  and 
cannot  become  the  basis  of  an  action  or  of  a  recovery.  {Gor- 
don v.  Wansey,  21  Cal.  77;  Story  on  Promissory  Notes,  §  180, 
381,  384;   Burbridge  v.  Mannei*s^  3  Camp.  194;  Pomeroj's 
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Bemedies  and  Remedial  Bights,  105-200;  1  Parsons  on  Con- 
tracte,  214,  §§  26-33;  Ross  on  Bills,  274;  Oullaw  v.  Lawrence, 
3  Maule  &  8.  97;  Heald  v.  Davis,  11  Cush.  318;  59  Am.  Dec. 
147;  Lang  v.  Bank  of  Oynthiana,  1  Litt.  291;  13  Am.  Dec. 
234;  Lansing  v.  Gaine,  2  Johns.  303;  3  Am.  Dec.  422;  Pray 
V.  Maine,  7  Cush.  253;  Tucker  v.  Peaslee,  36  N.  H.  167;  Hop- 
kins V.  FarwU,  32  N.  H.  425;  Tiedemau  on  Negotiable  Bills, 
376;  Story's  Equity  Jurisprudence,  §  499;  2  Parsons  on  Con- 
tracts, 358;  2  Parsons  on  Notes  and  Bills,  237;  3  Ponieroy's 
Equity  Jurisprudence,  1412;  Collier  v.  Irvin,  2  Mont.  337; 
Eader  v.  ErviUy  1  Mont  638;  OoUier  v.  Field,  1  Mont.  614; 
Hosaok  V.  Rogers,  8  Paige,  241;  1  Jones  on  Mortgages,  864; 
Lappen  v.  GiU,  129  Mass.  349;  Ryer  v.  Gass,  130  Mass.  227; 
Gardner  v.  Maynard,  7  Allen,  456;  83  Am.  Dec.  699;  Amer- 
ican Bank  V.  DoolMe,  14  Pick.  126;  Tuckerman  v.  Newhall, 
17  Mass.  583;  Prince  v.  Lynch,  38  Cal.  532-37;  99  Am.  Dec. 
427;  Aifnsirong  v.  Hayward,  6  Cal.  185;  Goodnow  v.  Smith,  18 
Pick.  415;  29  Am.  Dec.  600;  McQ-ea  v.  Purmoii,  16  Wend.  474.) 

II.  There  was  no  proof  in  this  case  that  the  defendants, 
liaura  M.  Cadwell  or  E.  P.  Cadwell,  had  assumeil  or  agreed 
to  pay  the  said  note,  or  any  part  of  it,  but  it  was  contended 
that  the  deed  properly  construed  would  fix  a  liability  upon  the 
defendant,  Laura  M.  Cadwell.  But  we  submit  that  a  pur- 
chaser of  land  accepting  a  deed  expressly  conveying  it  subject 
to  a  mortgage,  and  excepting  it  from  the  covenants,  is  not  per- 
sonally liable  to  pay  it,  unless  he  covenants  so  to  do.  (1  Jones 
on  Mortgages,  §  748-865;  Miott  v.  Sackett,  108  U.  S.  132; 
Shepherd  v.  May,  115  U.  S.  505;  Fisk  v.  Tolman,  124  Mass. 
254;  26  Am.  Rep.  659;  Pendleton  v.  Cowling,  11  Mont.  38.) 

III.  It  is  urged  that  the  provisions  of  chapter  Ixxvi,  5th 
division  of  the  Compiled  Statutes,  relating  to  joint  debtors, 
change  the  rule  of  the  common  law,  and  were  passed  to  remedy 
the  rigor  and  import  of  the  decision  in  Collier  v.  Fidd,  1  Mont. 
614.  This  statute  does  not  apply,  because  the  plaintiff  is  one 
of  the  obligors,  and  was  primarily  liable  for  the  entire  debt, 
and  when  he  paid  the  debt  he  but  performed  his  contract  in 
this  note  now  sought  to  he  placed  in  judgment;  that  when  he 
took  an  assignment  of  it  he,  in  fact  and  in  law,  paid  the  entire 
bill,  not  in  part,  but  in  toto,  and  that  thereby  the  note  and 
mortgage  hecame  fimctiis  officio. 
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IV.  It  cannot  be  urged  that  the  doclrine  of  subrogatiuu  cau 
help  the  plaintiff^  because  Lang  is  not  a  stranger  to  the  con- 
tract, or  rather  is  not  a  lienholder  against  the  projterty  of  a 
different  rank  than  his  co-obligor.  (See  5  Wait's  Actions 
and  Defenses^  215;  8  Am.  &  Eng.  Ency.  of  Law,  864; 
RowUU  V.  Gfiev^a  Sj/ndicSj  8  Mart.  (La.)  483;  13  Am.  Dec. 
296,  and  note;  Moaiei^'s  Appeal,  66  Pa.  St  76;  93  Am.  Dec 
783;  Doswell  v.  Budianan,  3  Leigh,  365;  23  Am.  Dec.  280] 
Sandford  v.  McLean,  3  Paige,  117;  23  Am,  Dec.  773] 
Fisher  v.  Dillm,  62  111.  379;  Boone's  Law  of  Mortgages,  135; 
Story's  Equity  Jurisprudence,  §  493;  Daniel's  Chancery  Prac- 
tice, 137;  1  Jones  on  Mortgages,  §  874;  3  Pomeroy's  Equity 
Jurisprudence,  §  1419;  Lamb  v.  Montagtbe,  112  Mass.  352.) 

V.  The  judgment  and  decree  gives  to  the  plaintiff  au  at- 
torney's fee  of  one  hundred  dollars;  there  being  no  proof  what- 
ever to  sustain  this  finding,  it  is  unwarranted. 

F.  AdkifiMn,  and  John  S,  Miller,  for  Respondent 

The  mortgagee  did  not  accept  payment  of  Lang's  proportion 
of  the  debt,  and  release  him  and  his  half  interest  in  the  land. 
He  was  compelled  to  pay  the  whole  amount  of  the  debt  in  oiv 
der  to  save  his  own  interest  in  the  laud  from  foreclosure  and 
sale.  The  authorities  cited  by  appellants  are  inapplicable. 
The  law  is  and  always  has  been  that  a  joint  debtor  situated  as 
the  respondent  was  in  this  case  might  pay  off  the  debt,  and 
that  the  mortgage  would  be  kept  alive  for  his  protection.  (1 
Jones  on  Mortgages,  878,  and  cases  cited  in  note;  Tiedeman  on 
Real  Property,  sec.  337;  FkuU  v.  Retlierford,  114  Ind.  273;  6 
Am.  St  Rep.  611;  Moon  v.  Jenninga,  119  Ind.  130;  12  Am. 
St.  Rep.  383. 

Harwood,  J. — It  very  clearly  appears  in  this  case  that 
there  is  no  support  for  the  judgment  for  recovery  of  attorney 
fees  in  favor  of  Lang.  __  Such  recovery  would  be  allowed  if 
supported  by  contract  or  statute.  {Bank  of  Oommeree  v. 
Fuqua,  11  Mont  285;  28  Am.  St.  Rep.  461;  Wortman  v. 
Kleinschmidt,  12  Mont  316.)  But  there  is  no  statute  or  con- 
tract shown  whereby  the  co tenant  of  Lang  is  obligated  to  pay 
attorney  fees  in  an  action  brought  by  him  to  enforce  contribution 
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of  a  portion  of  the  mortgage  debt  on  said  land.  If  Lang  had 
been  compelled  to  pay  an  attorney  fee  to  relieve  said  land 
from  a  portion  of  the  encumbrance  left  thereon  by  the  delin- 
quency of  his  cotenant,  he  would  be  entitled  to  recover  such 
attorney  fees  in  this  action  for  contribution^  because  the 
attorney  fee  would  then  have  become  part  of  the  encumbrance 
which  Lang  was  compelled  to  pay  to  relieve  the  land  there- 
from; but  it  appears  that  Lang  only  paid  the  amount  of  the 
encumbrance,  without  attorney  fees.  It  does  not  follow,  be- 
cause liang  and  Mclntyre  agreed  to  pay  to  Browning  attor- 
ney fees  in  the  event  she  was  obliged  to  enforce  payment  of  the 
mortgage  debt  by  suit,  that  thereby  either  of  the  cotenants 
agreed  to  pay  the  other  reasonable  attorney  fees  for  prosecuting 
an  action  to  subject  his  cotenant's  interest  in  said  land  to  its 
proportion  of  the  amount  required  to  relieve  the  common 
property  from  the  mortgage  lien.  Therefore,  the  provision 
of  the  judgment  for  recovery  of  counsel  fees  in  favor  of  Lanjc 
is  unwarranted,  and  must  be  struck  out. 

Nor  was  there  any  showing  of  facts  to  warrant  personal 
judgment  against  either  Laura  M.  or  E.  P.  Cadwell.  The 
conveyance  of  said  land  to  Laura  M.  Cadwell  provides  simply 
that  said  land  is  conveyed  to  her  subject  to  said  mortgage. 
This  does  not  support  the  proposition  that  either  she  or  her 
husband  personally  assumed  and  agreed  to  pay  one-half  of  the 
mortgage  debt  resting  upon  said  land.  {Pendleton  v.  Ckyvoling^ 
11  Mont.  38.)  And  no  other  facts  appear  to  support  the  alle- 
gation that  defendants  Cadwell,  or  either  of  them,  assumed  or 
agreed  to  pay  said  debt.  Therefore,  the  provision  of  the  judg- 
ment for  personal  recovery  from  defendants  Cadwell  must  bo 
eliminated  therefrom. 

The  further  exceptions  urged  by  appellants  relate  to  the 
theory  on  which  this  action  was  instituted  and  prosecuted; 
appellants  contending  that  payment  of  the  whole  mortgage 
debt  to  Browning  by  Lang  extinguished  the  entire  debt,  and 
therefore  that  Lang,  one  of  the  mortgagors,  could  not  recover, 
as  assignee  of  said  mortgage  and  notes,  one-half  of  the  sum  he 
paid  to  relieve  the  land  from  the  mortgage  lien.  We  see  no 
reason  for  dwelling  upon  these  peculiarities  of  the  case.  There 
is  scarcely  any  foundation  for  appellants'  objection  in  this  re- 
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spect,  eveu  in  theory,  (3  Pomeroy's  Equity  Jurisprutlence,  1 221 
et  seq.)  However,  a  judgmeut  does  not  depend  for  support  ou 
a  theory^  but  upon  law  aud  facts;  and  in  this  case  the  law  and 
facta  support  the  judgment  in  favor  of  Lang,  to  the  extent  of 
subjecting  liis  ooteuant's  interest  to  its  rightful  projiortion  of 
the  common  burden  which  the  coteuants  had  jointly  placed 
upon  said  property^  and  which  Lang  was,  of  course,  obliged  to 
pay  in  full  in  onler  to  relieve  his  half  interest  therefrom. 
**  Where  one  tenant  in  common  pays  off  a  lien  upon  the  joint 
property,  he  becomes  entitled  to  contribution  from  his  coten- 
auts  to  the  extent  of  their  respective  interests;  aud  a  court  of 
equity  will,  in  order  to  secure  such  contribution,  enforce  upon 
the  interests  of  all  an  equitable  lien  of  the  same  character  as 
that  which  has  been  removed/^  (2  Beacli's  Equity  Juris- 
prudence, §  835.) 

The  introduction  of  said  mortgage  and  notes  in  evidence, 
with  the  assignment  thereof  to  respondent,  Lang,  was  proper, 
as  evidence  of  his  payment  to  Browning  of  the  debt  which 
constituted  a  lien  on  the  common  property,  and  which  sup- 
ported his  action  to  subject  his  cotentant's  interest  to  one-half 
the  common  burden. 

It  does  not  appear  that  appellants  sought  any  modification 
of  the  judgment  below,  or  offered  to  reimburse  the  amount 
paid  by  Lang  to  relieve  their  interest  in  said  property  from 
the  mortgage  lien,  or  allow  said  interest  to  be  subjected  to  the 
satisfaction  thereof.  If  appellants  had  so  proceeded,  and  had 
then  been  obliged  to  appeal  to  gain  a  modification  of  the  judg- 
ment, we  would  order  costs  of  appeal  taxed  to  respondent 
But  the  proceedings  show  that  appellants  have,  by  their  de- 
fense, sought  to  defeat  all  relief  in  favor  of  respondent,  both 
in  the  court  below  and  on  appeal.  Therefore,  costs  of  appeal 
will  not  be  allowed  to  appellants.  (Quigley  v.  Birdset^Cj  11 
Mont.  439.)  The  judgmeut  will  therefore  be  modified  by 
eliminating  therefrom  the  provisions  for  recovery  of  counsel 
fees,  aud  the  provision  for  recovery  against  defendants  Cad- 
well personally;  and  with  such  modification  the  judgment  is 
aflSrmed,  with  costs  of  appeal  taxed  against  appellants. 

Pemberton,  C.  J.,  and  De  Witt,  J.,  concur. 
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STATE  EX  REL  BYWATER  v.  COOK,  State  Auditob. 

[Argued  November  28, 1898.    Decided  November  27, 1898.] 

Afpbopbiation  vob  Eewaxd^^ Mandamus  against  atidttor.— The  Btate  &aditor 
oaniioft  be  compelled  by  mandamus  to  draw  bis  warrant  on  tbe  fand  appropri- 
ated for  rewards  for  a  given  iiscal  year  in  favor  of  a  person  entitled  to  saoh  re- 
ward where  the  conviction  of  the  criminals  for  whom  the  rewai'd  was  offered 
was  not  had  nntil  after  the  expiration  of  such  fiscal  year,  when  snob  fund  had 
been  transferred  to  the  general  fund  by  the  state  treasurer  as  required  by  law. 

Original  proceeding.  Application  for  writ  of  maDilate  to 
compel  tlie  state  auditor  to  issue  a  warraut  for  tbe  amount  of  a 
reward  offered  for  tiie  oouvicliou  of  crimiuals.     Deuied. 

Ella  L.  Knowlee,  for  Relator. 

Alex  C  Botkin,  for  Respondent. 

Pembbrton,  C.  J. — ^Tlie  affidavit  in  this  case  states  that  on 
the  twenty-ninth  day  of  November,  1892,  the  passenger  train 
of  the  Great  Northern  Railway  Company  was  stopped  and  held 
up,  and  the  express  aud  baggage  car  attached  to  said  train  was 
robbed  of  valuable  goods,  etc.,  by  three  masked  men  neac 
Malta  in  this  state;  that  on  the  thirtieth  day  of  November, 
1892,  Hon.  J.  K.  Toole,  the  then  governor  of  the  state,  by 
proclamation  of  that  date,  published  aud  offered  a  reward  of 
$600  for  the  apprehension  and  delivery  to  the  sheriff  of  Daw- 
son county  of  the  person  or  persons  guilty  of  said  offense;  that 
on  the  first  day  of  December,  1892,  affiant  procured  the  arrest 
of  one  of  tbe  parties  guilty  of  said  offense,  and  after  that  day 
one  other  of  said  parties;  that  said  guilty  parties  were  there- 
after duly  convicted  of  said  offense  and  sentenced  to  the  peni- 
tentiary of  the  state;  that  the  legislature  had  theretofore 
appropriated  the  sum  of  $2,000  for  each  of  the  fiscal  years 
ending  respectively  on  the  first  day  of  December,  1891,  and  the 
first  day  of  December,  1892,  for  rewards.  That  there  were  in 
the  hands  of  the  state  treasurer  on  the  first  day  of  December, 
1892,  $2,000,  subject  to  the  payment  of  said  reward  offered  by 
the  governor;  that  in  the  months  of  December,  1892,  and  Janu- 
ary, 1893,  the  state  board  of  examiners  notified  the  state  aud- 
itor and  state  treasurer  of  the  existence  of  this  claim;  that  on 
the  seventh  day  of  January,  1893,  this  affiant  presented  his 
Vol.  XIIL— 80 
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claim  for  said  reward  to  the  state  board  of  ezamiuers  and  de- 
manded the  payment  thereof;  that  subsequently  thereto  the 
state  treasurer  transferred  the  whole  of  the  appropriation  for 
rewards  for  said  year  into  the  general  fund  of  the  state;  that 
on  the  twenty-second  day  of  Jnue^  1893,  the  state  board  of  ex- 
aminers, upon  proper  proofs  and  showing,  allowed  and  approved 
of  said  claim  of  said  affiant  for  said  reward  in  the  sum  of  $500, 
and  ordered  the  same  paid  out  of  the  appropriation  for  rewards 
for  the  year  1892;  that  on  the  same  day  the  state  board  of  ex- 
aminers notified  the  state  treasurer  in  writing  to  transfer  to  the 
fund  designated  as  rewards  the  sum  of  $500  out  of  any  money 
in  the  treasury  not  otherwise  set  apart,  to  the  credit  of  the 
reward  fund  for  the  purpose  of  paying  this  claim;  that  the  re- 
spondent is  the  auditor  of  the  state;  that  on  said  twenty-second 
day  of  June,  1893,  this  claim  was  duly  presented  to  said  aud- 
itor,  who  refused  to  draw  his  warrant  therefor,  but  returned  it 
indorsed  '' Returned.  No  funds.  A.  B.  Cook,  state  auditor"; 
that  said  auditor  still  refuses  to  draw  said  warrant;  that  there 
is  now  in  the  hands  of  the  state  treasurer  the  sum  of  $500  to 
pay  said  reward. 

From  the  foregoing  statement,  it  will  be  seen  that  the  relator 
seeks  to  compel  the  state  auditor  by  writ  of  mandate  to  issue 
his  warrant  on  the  fund  appropriated  for  rewards  for  the  fiscal 
year  1892,  for  the  payment  of  his  claim.  From  the  affidavit 
in  this  case  it  appears,  that  when  the  fiscal  year  of  1892  expired 
the  affiant  had  no  legal  demand  against  the  state. 

No  liability  on  the  part  of  the  state  accrued  to  pay  this  re- 
ward until  after  the  conviction  of  the  parties  for  whose  appre- 
hension and  delivery  to  the  authorities  the  reward  was  offered. 
(Comp.  Stats.  1887,  §  287,  4th  div.)  It  appears  from  the 
affidavit  herein  that  such  conviction  was  not  had  until  after 
the  expiration  of  the  fiscal  year  1892.  The  affiant's  claim  was 
not  allowed  by  the  state  board  of  examiners  until  the  twenty- 
second  day  of  June,  1893.  At  that  time  the  reward  fund  for 
the  year  1892  had  been  transferred  to  the  general  or  unused 
fund  by  the  state  treasurer  as  required  by  law.  We  think  tliis 
was  not  a  claim  chargeable  to  the  reward  fund  appropriated  for 
the  year  1892,  which  expired  on  the  first  day  of  December  of 
that  year,  and  therefore  are  of  the  opinion  that  the  auditor  can 
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not  be  legally  required  to  draw  his  warrant  on  said  fund  for 
the  year  1892.  When  the  fiscal  year  1892  expired,  the  relator 
had  only  a  contingent  or  conditional  demand  upon  the  state  for 
this  reward.  His  claim  depended  upon  the  apprehension  and 
conviction  of  the  parties  guilty  of  the  crime  for  which  the 
reward  wa9  offered.  These  conditions  were  not  fulfilled  and 
complied  with  until  after  the  expiration  of  the  fiscal  year  1892. 
The  conviction  of  these  parties  might  not  have  been  secured 
for  five  or  ten  years.  In  such  case  could  this  reward  be  held 
to  be  a  demand  against  the  reward  fund  for  the  year  1892,  and 
the  auditor  be  required  to  draw  his  warrant  on  that  fund  for 
that  year  merely  because  a  reward  was  offered  in  that  year? 
We  think  not. 

We  think  this  case  very  different  from  a  case  where  a  spe- 
cific appropriation  has  been  made  for  a  certain  year  for  the 
erection  of  a  state  build ing,  and  such  building  has  not  been 
completed  within  the  fiscal  year  for  which  the  fund  has  been 
appropriated.  In  such  case  we  think  the  fund  has  been,  in 
contemplation  of  law,  put  to  use  or  virtually  expended  when 
the  authorized  state  agents  have  contracted  for  the  construction 
of  such  building.  Although  said  state  agents  may  in  fact  hold 
the  fund  appropriated,  or  a  part  thereof,  in  the  hands  of  the 
treasurer  to  secure  the  fulfillment  of  the  contract  for  the  erec- 
tion and  completion  of  the  same.  We  see  no  good  grounds 
for  the  alarm  expressed  by  counsel  in  this  case  as  to  the  effect 
the  holding  in  this  case  will  or  may  have  on  the  unexpended 
funds  of  any  specific  appropriation  remaining  in  the  treasury 
at  the  expiration  of  any  fiscal  year.  It  will  be  time  enough  to 
determine  the  fate  of  these  appropriations  when  an  occasion 
shall  arise  for  so  doing. 

The  writ  of  mandate  is  denied. 

Habwood,  and  De  Witt,  JJ.,  concur. 
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McCORMICK,  Respondent  v.  6LIEM,  Appellant. 

[Sabmitted  October  8. 1893.    Decided  December  4, 1888.] 

WmoKB— Oft>«s-«SBaminalion.— In  an  action  for  the  recoTcry  of  tbe  poMeMdoa 
of  land,  and  the  value  of  rents  and  proflta  during  the  period  of  wrongful  de- 
tention, plaintiff  cannot  properlj  be  croefl-ezamined  as  to  information  eon- 
oaming  the  uee  which  had  been  made  of  the  premiaes,  where  the  direol 
examination  related  onl j  to  the  attpulationa  of  an  agreement  wherel^  tha 
promifles  were  leased. 

Appeal  Jrom  Fourth  Judicial  Distrust^  MiMoula  Cduniy. 

Ejectment.    Judgment  was  rendered  for  plaintiff  below  hj 
Woody,  J.    Affirmed. 

Oearge  B.  Wilda,  for  Respondent 

Habwood,  J. — ^Action  in  the  nature  of  ejectment  for  re* 
ooverj  of  possession  of  certain  real  estate,  and  the  value  of 
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rents  and  profits  thereof  during  the  period  of  wrongful  deten- 
tion. Plaintiff,  by  her  complaint  in  the  usual  form,  alleges 
description  and  ownership  of  the  real  property  in  question,  and 
her  right  to  immediate  possession  thereof  since  May  1,  1892, 
the  value  of  rents  and  profits  thereof,  and  that  since  said  date 
defendants  have  wrongfully  held  possession  of  said  property; 
wherefore  judgment  is  demanded  for  the  recovery  of  possession, 
and  the  value  of  the  rents  and  profits  during  the  period  said 
premises  were  wrongfully  withheld. 

After  disposing  of  a  demurrer  and  certain  motions  to  strike 
out  parts  of  the  pleadings,  issue  was  joined  by  the  answer  of 
defendant  Gliem.  The  other  defendants  made  default.  There- 
upon trial  was  had  to  the  oourt^  a  jury  having  been  waived. 
At  the  close  of  the  trial  the  court  found  the  plaintiff  entitled 
to  recover  possession  of  the  premises  in  question,  together  with 
the  rents  and  profits  thereof  during  the  period  of  unlawful  de- 
tention, in  the  sum  of  nine  hundred  and  forty  dollars,  and 
caused  to  be  entered  judgment  for  the  recovery  accordingly, 
from  which  judgment  defendant  Gliem  appealed  to  this  court. 

This  appeal  was  submitted,  by  stipulation  of  counsel,  with* 
out  argument,  and  appellant  has  failed  to  file  any  brief  direct- 
ing the  attention  of  this  court  to  the  points  and  authorities 
relied  upon  to  reverse  or  modify  the  judgment;  but  counsel  for 
respondent  has  filed  a  brief  in  support  of  the  judgment.  An 
examination  of  the  judgment-roll  discloses  to  our  view  no 
errors  or  irregularities.  There  appears,  however,  attached  to 
the  judgment^roU  a  statement  of  the  case  containing  specifica- 
tions to  the  effect  that  the  court  erred:  1.  In  overruling  de- 
fendant's demurrer  to  the  complaint;  2.  That  the  judgment  is 
contrary  to  law;  3.  That  the  judgment  is  not  sustained  by  the 
evidence;  and  4.  That  the  coart  erred  in  overruling  certain 
questions  propounded  to  plaintiff  on  cross-examination. 

The  questions,  objections,  ruling  of  the  court,  and  exceptions 
referred  to  in  the  last  specification  of  error,  appear  in  the  state- 
ment of  the  case.  There  is  no  apparent  support  for  any  of 
these  assignments  of  error.  No  particulars  are  specified  as  to 
the  first  three,  and  the  record  shows  that  they  are  without 
merit.  As  to  the  fourth  assignment,  the  ruling  of  the  court 
in  sustaining  objections  to  the  questions  specified  was  based 
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upon  the  ground  that  the  questions  were  not  within  the  scope 
of  cross-examination,  and  the  court  was  correct  in  its  ruling. 
The  direct  examination  related  to  the  conditions  or  stipulations 
of  an  agreement,  whereby  certain  lots  were  leased,  and  that 
was  the  only  inquiry  made  on  direct  examination;  whereas  the 
cross-examination  sought  to  go  into  an  inquiry  as  to  general 
information,  and  sources  of  information,  of  the  witness  con- 
cerning the  use  which  had  been  made  of  the  premises  in  ques- 
tion; and  these  inquiries,  to  which  objection  was  sustained  by 
the  court,  were  clearly  not  cross-examination. 

Judgment  is  affirmed,  with  costs.     BemittUur  forthwith. 


PmfBEBTON,  C.  J.,  and  De  Witt,  J.,  concur. 


DOYLE,  Appellant,  r.  GORE  et  al.,  Respondents. 

[Argaed  October  8, 1893.    Decided  December  4, 1898.] 

AnxAZf— Dimintiiion  of  reeord-^ArMndnumis  to  BtaUment.—A.  motion  to  strike 
from  the  files  »  supplemental  transcript  showing  amendments  to  a  statement 
on  motion  for  a  new  trial,  filed  upon  the  granting  of  a  motion  for  an  order  to 
tnpply  amendments  alleged  to  have  been  omitted  from  the  original  statement, 
wiU  be  denied  where  there  is  a  dispute  as  to  whether  or  not  such  amendments, 
are  contained  in  the  original  statement,  for  if  they  are,  the  appellant  could  not 
be  prejudiced  by  their  duplication,  and  if  not,  the  respondent  is  entitied  to 
their  benefit. 

BAM^^StatemerU  on  motion  for  new  trial— Time  of  service.— IL  statement  on  motion 
for  a  new  trial  which  is  served  more  than  thirty  days  after  an  order  extending 
the  time  of  serrice,  although  within  the  period  of  a  subsequent  extension 
which  was  granted  without  the  consent  of  the  adverse  party,  wiU  be  stricken 
from  the  files  under  section  536  of  the  Code  of  Civil  Procedure,  prohibiting 
the  extension  of  the  statutory  time  for  the  preparation  of  a  statement  on  mo- 
tion for  a  new  trial  to  a  greater  period  than  thirty  days  without  the  consent 
of  the  adverse  party. 

Appeal  from  Eighth  Judicial  District,  Cascade  County. 

Plaintiff's  motion  for  a  new  trial  was  denied  by  Benton,  J. 

On  appeal  appellant's  motion  to  strike  supplemental  tran- 
script from  the  files  was  denied,  and  respondents'  motion  to 
strike  the  statement  on  motion  for  a  new  trial  from  the  record 
was  granted. 
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ThoB.  E.  Brady f  for  the  motion. 

The  order  of  the  trial  judge  made  on  May  28th,  extending 
appellant's  time  to  prepare  and  serve  his  proposed  statement 
on  motion  for  a  new  trial  to  June  21,  1892,  was  void  at  leasl 
to  the  extent  of  time  la^jsing  after  June  6th,  the  last  day 
allowed  by  law  for  such  service,  granting  him  the  full  limit  of 
time,  and  so  was  the  order  made  on  June  18,  1892,  entirely 
void,  because  it  was  made  after  the  court  had  by  limitation  lost 
jurisdiction  over  the  entire  proceedings  on  appeal.  (Ozney  v. 
SUveiihome^  9  Cal.  67;  LaffeHy  v.  Brownlee,  11  Cal.  132; 
Eaderby  v.  iaroo,  24  Cal.  180;  ieecA  v.  Wed,  2  Cal.  96; 
Mxmch  V.  WHliamsfm,  24  Cal.  170;  Bear  River  &  A.  W.  Co.  v. 
BoUs,  24  Cal.  357;  JenUna  v.  Frink,  27  Cal.  337;  LeRay  v. 
BasaeUe,  32  Cal.  171;  Campbea  v.  Janes,  41  Cal.  617;  Oodle 
V.  LeUdi,  43  Cal.  322;  MoU  v.  FogUr,  46  Cal.  72;  Oiow  v. 
JEvoy,  58  Cal.  361;  Oark  v.  Crane,  57  Cal.  630.) 

Donovan  &  Lj/Ur,  comJtra. 

Per  Curiam. — ^This  case  is  appealed  to  this  conrt  from  the 
judgment,  and  from  an  order  of  the  trial  court  overruling 
plaintiff's  motion  for  a  new  trial.  Certain  motions  have  been 
interposed  by  both  parties  concerning  the  record  on  file  herein. 
The  first  by  respondents,  suggesting  a  diminution  of  the  record, 
and  moving  this  court  for  an  order  to  supply  certain  amend- 
ments of  the  statement  on  motion  for  new  trial  and  a  bill  of 
exceptions,  which  respondents  claim  were  omitted  in  making 
up  the  record  now  on  file  here.  This  motion  is  accompanied 
by  an  affidavit  setting  forth  that  certain  amendments  were  pro- 
posed, and  allowed,  and  ordered  to  be  incorporated  in  the 
record  by  the  trial  judge,  and  that  a  bill  of  exceptions  was 
also  made  by  respondents,  all  of  which  have  been  omitted 
from  the  record.  Thereu|)on  respondents'  motion  was  granted, 
and,  in  compliance  with  the  order  made,  the  clerk  of  the  trial 
court  has  certified  to  tliis  court  a  supplemental  record,  contain- 
ing the  amendments  which  appear  to  have  been  proposed  to 
the  statement  on  motion  for  new  trial,  and  allowed  by  the  trial 
court  in  the  settlement  of  said  statement,  and  ordered  to  be 
incorporated  therein;  Upon  the  filing  of  said  supplemental 
transcript,  appellant's  counsel  interposed  a  motiou  to  strike  the 
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BupplemeDtal  record  from  the  files  of  this  court,  on  the  ground 
that  the  original  statement  on  motion  for  new  trial  contained 
all  the  amendments  proposed  bj  respondents  and  allowed  by 
the  trial  court  on  the  settlement  of  the  statement  on  motion  for 
new  trial.  The  respondents  insist,  on  the  contrary,  that  the 
original  statement  does  not  contain  such  amendments,  and  the 
certificate  of  the  clerk  and  judge  of  the  trial  court  attached  to 
the  supplemental  record  appear  to  support  respondents  in  this 
contention* 

In  our  opinion,  this  motion  to  strike  said  supplemental 
record  from  the  files  should  be  denied.  If  the  amendments  in 
question  were  incorporated  in  the  original  statement  on  motion 
for  new  trial,  as  appellant  contends,  the  appearance  of  the 
same  matter  in  the  supplemental  record  will  introduce  nothing 
new,  but  will  show  a  mere  duplication  of  the  matter,  and  no 
injury  or  inconvenience  can  result  to  appellant  therefrom. 
'While,  on  the  other  hand,  if  any  such  amendments  as  were 
allowed  by  the  trial  court  are  omitted  from  the  original  state- 
ment, as  contended  by  respondents,  they  should  have  the  bene- 
fit of  the  same  in  the  supplemental  record. 

The  next  point  for  consideration  is  the  motion  of  respondents 
to  strike  from  the  record  the  statement  on  motion  for  new 
trial,  on  the  ground  that  the  same  was  not  prepared  and  served 
within  the  time  required  by  statute.  It  appears  from  the 
statement  on  motion  for  new  trial,  as  settled  and  allowed,  that 
the  trial  closed  and  judgment  was  rendered  April  21,  1892. 
Thereupon  plaintifi^,  against  whom  the  judgment  was  rendered, 
made  and  served  notice  of  intention  to  move  for  new  trial, 
within  the  time  prescribed  by  statute,  April  26, 1892;  and  the 
court,  on  April  28,  1892,  on  motion  of  plaintiff,  extended  the 
time  for  preparation  and  service  of  statement  on  motion  for 
new  trial  thirty  days  from  said  date.  It  further  appears  from 
the  record  that  on  May  28th,  on  motion  of  appellant,  the  trial 
oourt  again  extended  the  time  for  preparation  and  service  of 
said  statement,  to  June  21,  1892;  and  on  June  18,  1892, 
another  order  was  made  by  the  court,  extending  the  time  for 
the  preparation  of  said  statement  to  June  24, 1892.  The  state- 
ment on  motion  for  new  trial  was  served  June  23,  1892. 
These  extensions  aggregate  fifty-eight  days.  The  first  order 
of  extension  of  time  recites  that  the  same  was  made  '^  without 
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tbe  consent^  advice^  or  stipulation  of  defeudants  or  their  coun- 
sel/' Nor  does  it  appear  that  any  of  the  other  orders  for 
extension  of  time  were  made  by  consent  of  respondents  or  tlieir 
counsel.  Respondents  now  move  this  court  to  strike  out  said 
statement^  because  of  this  showing  that  time  was  extended 
more  than  tliirty  days  without  consent  of*  adverse  party;  rely- 
ing on  §  536,  Code  of  Civil  Procedure,  which  provides  that 
such  extension  shall  not  exceed  thirty  days  without  consent  of 
adverse  party. 

The  position  of  respondents  must  be  sustained.  The  statement 
on  motion  for  new  trial  is  therefore  stricken  from  the  record, 
leaving  the  case  for  consideration  of  the  judgment-roll  on  the 
appeal  from  the  judgment 

ON  BEHEARING. 

De  Witt,  J. — ^The  argument  upon  rehearing  in  tins  case 
has  presented  nothing  which  was  not  considered  on  the  first 
hearing.  The  argument  was  simply  a  reiteration  of  the  points 
passed  upon  in  the  original  decision. 

Counsel  call  our  attention  to  the  case  of  Moe  v.  Norihem  Pac 
J2.  R.  G).,  2  N.  Dak.  282,  as  being  in  point.  In  that  case  the 
North  Dakota  court  had  under  consideration  section  6093  of 
the  Compiled  Laws  of  North  Dakota,  which  is  as  follows: 
''The  court  or  judge  may  upon  good  cause  show  in  further- 
ance of  justice,  extend  the  time  within  which  any  of  the  acts 
mentioned  in  sections  5083  and  5090  may  be  done,  or  may, after 
the  time  limited  therefor  has  expired,  fix  another  time  within 
which  any  of  such  acts  may  be  done.'' 

From  that  case  counsel  quote  as  follows:  '^That  the  author- 
ity couierred  by  said  section  to  extend  the  time  to  settle  a  bill 
of  exceptions  and  statement  after  such  statutory  period  for  so 
doing  has  expired  is  not  absolute,  but  such  discretion  is  a  sound 
judicial  discretion." 

The  decision  is  not  in  point,  and  the  industry  displayed  in 
counsel's  brief  of  this  case  ought  to  have  shown  them  that  the 
Dakota  cause  was  not  applicable;  for  the  Dakota  statute  does 
not  provide,  as  does  ours,  that  such  extension  shall  not  exceed 
a  given  number  of  days  named  by  the  statute,  beyond  the  time 
prescribed,  without  consent.     (Code  Civ.  Proc,  §  636.) 

Counsel  again  dwell  upon  section  298,  subdivision  3,  Code 
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of  Civil  Procedure^  in  coiinectioD  with  section  536.  Those 
sections^  read  together^  provide  as  follows:  '^ The  party  mov- 
ing for  a  new  trial  mast,  within  ten  days  after  the  service  of 
notice  of  intention  to  move,  or  such  further  time  as  the  court 
or  judge  may  allow,  prepare  a  draft  of  the  statement/'  etc. 
(§  298,  subd.  3.)  ^^But  such  extension  so  granted  by  the  court 
or  judge  shall  not  exceed  thirty  days  beyond  the  time  pre- 
scribed by  this  act,  without  the  consent  of  adverse  party.'' 
(Code  Civ.  Proc.,  §  536.) 

The  whole  provision,  therefore,  is  that  the  statement  must 
be  served  within  ten  days,  or  such  further  time  as  is  allowed 
(not  exceeding  thirty  days)  unless  there  be  a  consent  of  parties. 

It  was  said  in  the  Dakota  case  cited  above:  ''The  statutory 
time  limited  for  giving  a  notice  of  intention,  and  for  having 
bills  of  exceptions  and  statement  settled,  is  ordinarily  ample  for 
the  purpose.    It  rarely  happens  that  further  time  is  necessary." 

So,  in  our  practice,  if  the  party  preparing  a  statement  takes 
the  limit,  as  he  may,  of  all  the  periods  allowed  him  by  statute, 
and  the  extensions  by  the  court,  he  has  ample  time  in  which 
to  prepare  his  statement.  For,  to  commence  with,  he  has  ten 
days  after  the  verdict  of  the  jury  to  file  and  serve  his  notice  of 
intention.  (Code  Civ.  Proc.,  §  298.)  He  then  has  ten  days 
after  the  service  of  this  notice  to  serve  his  statement.  (Code 
Civ.  Proc.,  §  298,  subd.  3.)  Then,  again,  the  court  or  judge 
may  extend  the  time  for  thirty  days  more.  This  gives  an 
aggregate  of  fifty  days. 

Counsel  again  contend  that  the  record  does  not  disclose  that 
the  extensions  of  time  were  given  in  the  absence  of  defendants 
or  their  counsel,  thus  arguing  that  they  were  impliedly  by  the 
consent  of  the  parties.  (Code  Civ.  Proc.,  §  536.)  But,  as 
noticed  in  the  original  decision,  the  first  order  of  extension  ap- 
pears by  the  record  to  have  been  made  ''  without  the  consent, 
advice,  or  stipulation  of  defendants  or  their  counsel,"  and  it 
does  not  appear  that  any  of  the  further  extensions  were  by 
consent,  and  the  statute  provides  that,  unless  they  were  by  con- 
sent, they  are  prohibited.     (0)de  Civ.  Proc,  §  536.) 

It  is  onr  opinion  that  the  original  decision  should  remain  as 
the  judgment  of  this  court,  and  it  is  so  ordered. 

P£MB£RTON,  C.  J.,  aud  Habwood,  J.,  concur. 
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COLBURN,    Respondent,   v.   NORTHERN   PACIFIC 
RAILROAD  COMPANY,  Appellant. 

[Argued,  Noyember  28, 1893.    Deoided.  Beoember,  4, 1898.] 

NoBTBXBir  Pagziio  Orakt— J>MTifiafi  of  BeereUary  ofinterior-^OolkUeral  atUuk,-^ 

13   478  The  deokion  of  the  seoretary  of  the  interior  that  certain  land  was  not  included 

34  218  wittiin  a  grant  to  the  defendant  corporation  is  conclosiTe  nntil  rerened  in  a 

direct  proceeding  for  that  purpose,  and  cannot  be  collaterallj  attacked  in  an 

action  to  reooyer  the  purchase  price  of  the  land  by  one  to  whom  it  had  been 

conveyed  by  the  defendant. 

YsiTDOB  AHD  Vbidbv— C7onlracC  to  convey— AvaeJi.— A  contract  by  the  vendor  of 

land  to  make  and  deliver  a  deed  to  the  vendee  that  '*  shall  oonv^  the  said 

premises,"  is  not  complied  with  by  the  mere  delivery  of  a  warranty  deed  so  as 

to  prevent  the  recovery  of  the  purchase  money  paid  under  the  contract  where 

It  is  subsequently  determined  that  the  vendor  had  no  title  to  convey. 

Bame— Contract  to  eontey^Breach  and  remedy.^A  vendee  who  has  accepted  a 

deed  firom  a  vendor  who  is  afterwards  found  to  have  had  no  title  to  convey  is 

not  compelled  to  await  an  ouster  and  then  sue  on  the  covenants  of  the  deed, 

but  may  sue  to  recover  the  money  paid  on  a  contract  for  the  purohsae  of  tiks 


Appeal  from  Ninth  Judicial  DisHct^  OaUatin  OownJty. 

Action  to  recover  purchaae  price  of  land.  Plaintiff's  de- 
murrer to  the  auBwer  was  sustained  bj  Armstrong,  J. 
Affirmed. 

Statement  of  facts  prepared  by  the  justice  delivering  the 
opinion. 

This  action  is  brought  to  recover  five  hundred  and  sixty-seven 
dollars  and  forty  cents,  with  interest,  paid  by  respondent  to 
appellant  u|)on  a  certain  contract  for  the  sale  of  lands.  The 
complainant  alleges  the  corporate  existence  of  the  appellant 
under  the  act  of  Congress  approved  July  2, 1864;  the  grant  of 
lands  made  to  appellant  by  that  act  of  Congress;  tiie  entering 
into  a  contract  by  appellant  with  one  Nathan  Frost  to  sell,  con- 
vey, and  transfer  the  north  half  of  the  southeast  quarter, 
of  section  23,  township  3  south,  of  range  4  east,  Grallatin  county, 
Montana,  to  said  Frost;  the  subsequent  transfer  of  the  contract 
to  respondent;  and  the  compliance  with  its  conditions  by  re- 
spondent and  his  predecessors  in  interest,  including  the  {lay- 
ment  of  the  purchase  price  of  said  land,  the  total  amounting  to 
five  hundred  and  sixty-seven  dollars  and  forty  cents.  The 
complaint  also  alleges  that  appellant  neither  has  nor  can  con- 
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vey  any  title  to  said  land,  or  any  part  thereof,  as  covenanted 
in  said  contract^  and  that  on  the  twenty-fourth  day  of  January, 
1891,  the  secretary  of  the  interior  held  that  the  said  land  did 
not  pass  to  the  railroad  company  under  its  grant,  but  remained 
public  land;  and  further  alleges  that  in  the  year  1891  a  patent 
for  the  said  land  was  issued  by  the  United  States  to  respondent. 
It  then  alleges  the  demand  for  the  return  of  the  purchase  price 
of  the  land  paid  under  the  contract^  and  the  refusal  of  the  de- 
fendant to  return  the  same. 

The  answer  admits  the  corporate  existence  of  appellant,  and 
sets  up  the  grant  of  lands  made  to  appellant  by  the  act  of  con- 
gress approved  July  2, 1864.  It  alleges  that  the  railroad  com- 
pany fixed  the  line  of  its  general  route  through  the  territory  of 
Montana,  February  21,  1872,  and,  having  located  its  line  of 
definite  location,  fixed  the  same  by  filing  a  plat  thereof  in  the 
office  of  the  commissioner  of  the  general  land  ofiSce,  July  6, 
1882.  It  then  alleges  that  the  laud  in  controversy  was  on  and 
within  forty  miles  of  the  line  of  the  road,  so  definitely  fixed  as 
aforesaid.  It  also  allies  the  subsequent  completion  of  the 
road,  as  required  by  the  act  of  July  2, 1864,  and  its  acceptance 
by  the  president  of  the  United  States;  such  completion  and 
acceptance  being  prior  to  the  contract  of  sale  mentioned  in  the 
complaint  It  admits  the  existence  of  a  homestead  entry  on 
the  land,  January  28,  1871,  which  entry  was  canceled  on  or 
about  December  3,  1872,  having  been  relinquished  by  Anna 
McCarty,  the  entry  man.  It  also  admits  that  a  declaratory 
statement  was  filed  for  this  land  December  29,  1874,  by  one 
Nathan  Farnham,  but  sets  up  that  thereafter,  and  long  prior 
to  July  6,  1882,  Farnlj^m  had  abandoned  the  land,  if,  indeed, 
he  ever  settled  thereon;  that  there  were  no  other  entries  or  fil- 
ings, or  application  to  make  entry  or  filing,  upon  said  lands 
whatsoever,  prior  to  July  6,  1882,  and  that  the  said  land  was 
on  July  6,  1882,  public  land,  to  which  the  United  States  had 
full  title,  not  reserved,  sold,  granted,  or  otherwise  appropriated, 
and  free  from  pre-emption  or  other  claims  or  rights,  as  set 
forth  in  said  answer;  and  that  said  land  was,  and  at  all  times 
has  been,  non-mineral  land.  It  admits  the  making  of  the  con- 
tract with  said  Nathan  Frost  on  January  16,  1886,  and  sets 
forth  said  contract  in  full.    It  admits  the  assignment  of  said 
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coutract  to  said  respondent,  and  sets  ap  that,  on  the  eompli* 
auce  with  the  terms  of  the  contract  by  re8|K>udent  and  his  pre- 
decessors in  interest,  the  said  appellant  made,  executed,  and 
delivered  to  said  respondent  its  deed,  wherein  and  whereby  it 
duly  conveyed  the  title  to  said  land  to  said  res|)ondent,  as  in  and 
by  said  contract  it  had  agreed  to  do;  and  tliat  in  and  by  said 
deed,  said  defendant  covenanted  and  agreed  to  and  with  said  re- 
spondent, his  heirs,  and  assigns,  that  it  shall  and  will  warrant 
and  defend  the  title  to  said  granted  premises  unto  the  said  plain- 
tiff, his  heirs,  and  assigns,  forever,  against  the  lawful  claims  of 
all  persons  whomsoever,  excepting  for  taxes  and  assessments.  It 
then  sets  up  the  application  to  enter  the  laud  by  one  John  R. 
Foster,  the  respondent's  immediate  grantor,  under  the  claim 
that  the  land  was  excepted  from  the  grant  to  the  Northern 
Pacific;  the  ordering  of  a  hearing  on  said  application,  by  the 
commissioner  of  the  general  land  office;  the  decision  by  the 
register  and  receiver  of  the  United  States  district  land  office  at 
Bozemau,  Montana,  made  thereon  during  the  year  1888;  the 
appeal  taken  from  said  decision  to  the  commissioner  of  tlie 
general  land  office;  the  decision  of  the  commissioner  of  the  gen- 
eral land  office,  made  in  February,  1889,  holding  said  laud  to 
be  excluded  from  said  grant  to  the  Northern  Pacific;  tlie  ap))eal 
by  the  company  from  that  decision  to  the  secretary  of  the  in- 
terior; and  the  decision  of  the  secretary,  adverse  to  the  com- 
pany, made  December  12,  1890,  setting  forth  said  decision  in 
full.  It  denies,  from  lack  of  information  and  belief,  that  any 
patent  has  been  issued  for  the  land  to  the  respondent  or  any 
one  else.  It  sets  up  that  the  land  was  non-mineral  public  land, 
to  which  the  United  States  had  full  title,  not  reserved,  sold, 
granted,  or  otherwise  a|)propriated,  and  free  from  pre-emption 
or  other  claims  or  rights,  at  all  times  mentioned  in  the  answer, 
except  as  particularly  set  forth  in  said  answer.  It  denies  that 
the  respondent  has  been  ousted  or  disturbed  in  his  possession, 
or  that  his  title  has  been  impaired  or  assailed  in  any  manner 
whatsoever,  or  that  there  has  been  any  breach  of  warranty 
contained  in  said  contract  and  deed;  and  denies  thai  there  is 
any  amount  due  from  a])pellant  to  respondent,  or  that  respond- 
ent has  sufiered  any  injury.  It  also  sets  up  the  fact  that  the 
respondent  knew,  long  prior  to  the  time  of  the  assignment  of 
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the  ooDtract  to  him  by  said  Foster^  of  the  said  pretended  claim 
that  the  laud  was  excepted  from  the  grant  to  the  Northern 
Pacific,  and  was  not  the  property  of  the  company.  To  this 
answer  respondent  demurred  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  defense.  The  court  below, 
af\er  hearing,  sustaiued  the  demurrer.  Appellant  declining  to 
amend,  judgment  was  entered  in  favor  of  respondent,  Novem- 
ber H,  A.  D.  1892.  From  the  order  sustaining  said  demurrer, 
and  from  the  judgment  entered  in  said  cause  in  favor  of  re- 
spondent, this  appeal  was  duly  taken. 

W.  E.  OuUen,  and  Fred  31.  Dudley,  for  Appellant. 

L  To  entitle  respondent  to  recover  there  must  have  been  a 
breach  of  the  agreement  ^'to  make,  execute,  and  deliver  a  good 
and  sufficient  warranty  deed."  No  such  breach  is  alleged. 
The  contract  alleged  refers  merely  to  the  validity  and  suffici- 
ency of  the  deed  in  point  of  law  to  convey  whatever  right  re- 
spondent had  in  the  premises,  and  not  to  the  title  thereby 
conveyed.  And  even  admitting  the  averment  that  appellant 
neither  has  nor  can  convey  title,  to  be  well  pleaded  and  true, 
it  does  not  show  a  breach'of  the  contract.  (Preston  v.  WhU- 
comb,  11  Vt.  47;  Van  Eps  v.  Schenectady,  12  Johns.  436;  7 
Am.  Dec.  330;  Gazley  v.  P7'ice,  16  Johns.  267;  Parker  v. 
Pai-mele,  20  Johns.  130;  11  Am.  Dec.  253;  Aiken  v.  Sanford, 
5  Mass.  494.)  The  contract  was  not  to  convey  a  specific  title, 
the  one  the  company  might  receive  under  its  grant;  and  con- 
ceding that  the  secretary  held  the  land  described  was  excluded 
from  appellant's  grant,  and  further  conceding  that  such  de- 
cision was  correct,  and  final,  it  by  no  means  follows  that  appel- 
lant cannot  or  has  not  fully  complied  with  the  contract  and 
conveyed  the  title  to  the  land  to  respondent  by  a  ^^good  and 
sufficient  warranty  deed.''  Nor  is  the  averment  that  a  {)atent 
has  been  issued  to  respondent  necessarily  inconsistent  with  a 
perfect  performance  by  appellant  of  its  contract.  A  patent  is 
but  a  quitclaim  deed  from  the  United  States,  and  if  the  gov- 
ernment had  already  parted  with  the  title  it  conveys  nothing. 
(Wright  v.  Roaeberry,  121  U.  8.  618  et  seq.;  Doolan  v.  Oin-, 
126  U.  8.  624;  Steel  v.  Smelting  Co.,  106  U.  8.  462,  463; 
SmdUng  Oo.  v.  Kemp,  104  U.  8.  641;  MiUer  v.  lobin,  16  Or. 
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640;  Iron  Silver  M.  Co.  v.  Oampbdl,  136  U.  S.  286;  Francoeur 
V.  Newhouae,  40  Fed.  Rep.  623;  Nortliem  Pac  JL  R.  Oo.  v. 
Wright,  61  Fed.  Rep.  71.) 

II.  Nor  18  the  averment  that  the  secretary  of  the  interior 
has  decided  the  land  was  open  public  land  of  the  United 
States,  subject  to  entry,  su£Bcient  to  show  a  breach  of  the  con- 
tract If  the  land  be  not  public  the  secretary  has  no  juris- 
diction. {Mo<yre  v.  RobbinB,  96  U.  S.  633;  TJniied  States  v. 
Schurz,  102  U.  a  402;  Tubbs  v.  WilhoU,  138  U.  S.  145,  146; 
Hardin  v.  Jordan,  140  U.  8.  400;  Doolan  v.  Carr,  125  U.  8. 
6S4.)  The  determination  of  the  secretary  alleged  was  simply 
a  determination  as  to  his  own  jurisdiction.  The  interior  de- 
partment is  a  tribunal  of  limited  jurisdiction.  A  general 
averment  of  jurisdiction  in  such  case  is  insufficient.  (Wells 
on  Jurisdiction  of  Courts,  sees.  40,  41;  People  v.  KoAer,  7 
Hill,  41;  Board  of  Gommimoners  v.  Markle,  46  Ind.  Ill; 
Stale  V.  Ely,  43  Ala.  676;  Lawson  on  Presumptive  Evidence, 
27,  29.)  If  the  secretary  had  no  jurisdiction  his  decision  is 
void  for  all  purposes,  and  in  the  absence  of  the  allegations  of 
fact  showing  such  jurisdiction  it  cannot  be  presumed.  In 
NofHicm  Poo.  R.  R  Cb.  v.  Amacker,  63  Fed.  Rep.  62,  Judge 
Enowles  says:  **  The  ruling  of  the  land  department  does  not 
determine  the  right  to,  or  ownership  of,  land  when  the  govern- 
ment has  parted  with  the  same,  but  only  as  to  whether  the 
government  should  issue  or  not  a  patent  to  the  land  claimed 
by  the  applicant.^'  (See,  also,  Nortliem  Pac  R.  iZ.  Q>.  v. 
Wi-ight,  51  Fed.  Rep.  71;  Iron  SUver  M.  Co.  v.  Campbell,  135 
U.  8.  292,  293,  294;  WrigM  v.  Roseberry,  121  U.  S.  518  et 
seq.;  MiUer  v.  TMn,  16  Or.  540;  Stimeon  v.  Clarke,  45  Fed. 
Rep.  760;  Megerle  v.  Aehe,  33  Cal.  83,  89.) 

III.  Respondent  having  accepted  a  deed  cannot  now  re- 
cover on  the  contract.  His  remedy,  if  any,  is  on  the  covenant 
in  the  deed.  Appellant  complied  with  the  contract  sued  upon 
by  giving  a  deed  with  covenants  of  warranty  as  it  agreed  to 
do;  and  the  respondent  accepted  such  deed  in  satisfaction  of 
appellant's  agreement.  Having  accepted  the  deed  in  satisfac- 
tion of  the  contract,  and  retaining  every  advantage  acquired 
under  the  contract  and  deed,  he  cannot  now  question  the  suf- 
ficiency of  appellant's  compliance  therewith  and  demand  the 
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reiam  of  every  oonsideration  moving  from  himself.  The  law 
will  not  permit  him  to  play  fast  and  loose;  blow  hot  aod  cold. 
(Herman  on  Estoppel,  see.  1039,  1041.)  Respondent  could 
not  rescind  this  contract,  even  if  the  deed  had  not  been  made, 
and  recover  the  consideration  paid  without  first  placing  appel- 
lant in  siaiu  quo.  Much  the  less  can  he  retain  the  deed  con^ 
veying  appellant's  claim,  title,  and  interest,  whatever  it  may 
be,  and  yet  so  rescind  the  executed  contract  and  recover.  {Fay 
V.  Oliver,  20  Vt.  123;  49  Am.  Dec.  764;  CastoeU  v.  Black 
River  etc  Mfg.  Co.,  14  Johns.  453;  FvUer  v.  Hubbard,  6  Cow. 
13;  16  Am.  Dea  423;  Oaley.  Nixon,  6  Cow.  446.)  Respond- 
ent's right  of  action,  if  he  have  one,  must  now  be  upon  the 
covenants  of  warranty  contained  in  the  deed;  having  elected  to 
accept  the  deed,  he  must  abide  by  the  remedies  given  therein. 
(Waterman  on  Specific  Performance,  sec  418;  Potion  v.  Tay- 
lor,  7  How.  133;  Bryan  v.  Swain,  56  Cal,  616;  Davenport  v. 
Whider,  46  Iowa,  287;  Oijion  v.  Jackson  Iron  Cb.,  16  Am. 
St.  Rep.  622,  note;  8hmtz  v.  Brown,  27  Pa.  St.  123;  Godding 
V.  Decfer  (Col.  App.,  March  27,  1893),  32  Pac.Rep.  832;  Bell 
V.  Keepers,  39  Kan.  106;  Hai-vey  v.  Morris,  63  Mo.  476;  Mc^ 
Jndoe  v.  Morman,  26  Wis.  688;  7  Am.  Dec.  96;  Keater  v. 
Colorado  Coal  etc.  Co.  (Col.  App.,  March  27, 1893),  32  Pac.  Rep. 
857;  Dennis  v.  Jones,  44  N.  J.  Eq.  613;  6  Am.  St.  Rep.  899; 
GmreU  V.  Lynch,  44  Ala.  324;  Martin  v.  Cliambers,  84  111. 
679;  /Sc/meirf«' V. -Foo/e,27Fed.  Rep.  681;  Fartoellv.Hanchett, 
120  111.  673;  Dillman  v.  Nadlehofer,  119  III.  667;  Doane  v. 
Lockwood,  115  111.  490;  Turner  v.  Cruzen,  70  Iowa,  202;  PoUet* 
v.  Taggart,  69  Wis.  1;  First  Nat.  Bank  v.  Yocum,  11  Neb. 
328;  GaUs  v.  McLean,  70  Cal.  42;  Pearsoll  v.  Chapin,  44  Pa. 
St.  9;  Atefiison  etc.  R  B.  Co.  v.  Slarkweatlier,  21  Kan.  322.) 

StacUs  &  Holloway,  for  Respondent. 

I.  The  contract  with  the  appellant  company  in  this  case 
was  for  the  title  to  the  land;  not  for  a  deed  alone,  or  for  what- 
ever interest,  if  any,  the  appellant  company  had  in  the  land. 
The  object  in  bargaining  for  '^  a  good  and  sufficient  deed  of 
conveyance'^  was  to  obtain  a  good  title  to  the  land.  {Thayer  v. 
White,  3  Cal.  229;  Clute  v.  RMson,  2  Johns.  611.)  The  ques* 
tion  is,  did  the  defendant  railroad  company  comply  with  the 
Vol.  X1U.-SI 
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terms  of  the  contract  as  to  those  matters  by  it  to  be  kept  and 
performed  ?  1.  Did  it  sell  the  laud  in  question  to  Frost  or  his 
assiguees?  or  2.  Did  it  convey  title  to  its  grautee,  Frosty  or 
his  assignees?  There  must  be  subject  matter  (consideration)  to 
constitute  a  valid  sale  or  conveyancei  and  the  lack  of  it  invali- 
dates the  sale.  ^^  For  if  that  for  which  the  contract  was  made 
proves  a  nullity  the  contract  becomes  void.''  (Bishop  on 
Contracts,  §  71;  J^iea  v.  Lamb,  73  Ind.  202;  Snyder  v.  Kwiz, 
61  Iowa,  693;  RiddeUy.  Blake,  4  Cal.  264;  Thayer  v.  WhiU, 
3  Cal.  228.)  The  allegation  of  the  inability  of  the  appellant 
railroad  company  to  convey  any  title  for  want  of  some  title  to 
convey,  is  an  allegation  of  the  breach  of  the  contract  on  the 
part  of  the  defendant     (Bishop  on  Contracts,  §  70.) 

IL  The  land  department  is  the  tribunal  to  decide  questions 
relating  to  the  proceedings  whereby  a  conveyauce  of  the  title 
from  the  United  States  to  portions  of  the  public  domain  is  ob- 
tained, and  its  decision  on  matters  of  fact,  in  the  absence  of 
fraud  or  imposition,  is  conclusive  everywhere  else.  Only 
where  it  has  clearly  mistaken  the  law  of  the  case  as  applicable 
to  the  facts,  can  its  judgment  be  assailed,  and  then  only  by 
direct  proceedings.  {Johnson  v.  Towaley,  13  Wall.  (U.  S.)  72; 
SIvepley  v.  G)ican,  91  U.  S.  330.)  The  decisions  of  tlie  land 
department  on  all  disputed  questions  of  fact,  when  assailed 
collaterally,  must  be  taken  as  conclusive.  (Shepley  v.  Oowan 
91  U.  S.  330;  Boyce  v.  Danz,  29  Mich.  146;  Steel  v.  SL  Louia 
8.AR  Co.,  106  U.  S.  447;  Baldwin  v.  Stark,  107  U.  S.  463.) 
The  appellant  cannot  be  heard  to  attack  the  ruling  of  the  land 
department  collaterally,  as  it  is  trying  here  to  do.  But  if  it 
could  so  attack  it,  its  efforts  in  that  direction  in  this  case  are 
fruitless.  The  pleadings  settle  that  at  the  date  of  withdrawal, 
on  filing  map  of  general  route  February  21,  1872,  this  tract 
of  land  was  covered  by  the  filing  of  Anna  McCarty,  which 
excepted  it  from  the  operation  of  that  withdrawal.  {VnUed 
States  V.  Burlington  etc.  R.  R.  Co.,  98  U.  S.  334.) 

III.  There  is  no  allegation  in  the  answer  of  the  acceptance 
by  the  plaintiff  of  the  deed;  on  the  contrary  it  appears  that  he 
did  not  accept  it,  but  repudiated  it,  and  demanded  his  money 
immediately  on  the  discovery  that  the  defendant  had  no  title 
to  the  land.     It  js  true  there  is  no  allegation  of  a  return  of  the 
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deed^  but  even  supposiDg  it  was  not  returued,  was  it  Decessarj 
for  plaintiff  to  return  the  deed  or  give  up  possession  of  the 
property  in  order  to  sue  for  breach  of  the  contract?  If  the 
defendant  had  no  title  to  the  land  its  deed  conveyed  none  and 
was  worth  only  the  paper  upon  which  it  was  written.  In 
order  that  the  defendant  be  put  in  statu  quo  it  is  only  necessary 
for  plaintiff  to  return  whatever  of  any  value  to  himself  or  the 
other  he  has  received  under  the  contract,  yet  he  need  not 
include  in  this  what  is  without  possible  benefit.  (Hetman  v. 
Haffeneffger,  54  Cal.  161;  Lane  v.  Latimer,  41  Ga.  171; 
Thurston  v.  Blanchard,  22  Pick.  18;  33  Am.  Dec.  700;  Undei- 
wood  v.  Wedy  52  III.  397.)  The  pleadings  show  that  the 
plaintiff  derived  no  advantage  whatever  from  the  deed,  in  that 
it  conveyed  no  title,  and  appellant  was  in  the  same  position 
relative  to  the  land  in  question  after  the  delivery  of  the  deed  to 
the  plaintiff  below  as  before.  It  lost  no  interest  in  the  land 
by  the  deed,  for  it  never  had  any.  It  was  in  statu  quo* 
Neither  was  it  necessary  for  plaintiff  to  give  up  possession  of 
the  property,  or  be  ousted  from  possession,  in  order  to  recover 
on  the  contract  In  Marshall  v.  CaidweU,  41  Cal.  611,  the 
grantor  assumed  to  have  title  to  the  whole  tract  of  land,  while, 
as  a  matter  of  fact,  he  owned  but  one-half,  and  the  grantor  was 
not  permitted  to  say  that  he  sold  less  than  the  whole  title  to 
the  land,  and  upon  the  discovery  by  the  vendee  that  the  vendor 
had  not  what  he  contracted  to  convey  the  vendee  could  rescind 
the  contract.  In  the  case  at  bar  the  contract  falls  for  want  ot 
subject  matter,  and  the  vendee  is  not  required  to  surrender  pos- 
session of  the  property  before  he  can  maintain  an  action  for 
the  recovery  of  the  purchase  money.  {McOrachen  v.  City  of 
San  Francisco,  16  Cal.  593;  Herzo  v.  (My  of  San  Francisco, 
33  Cal.  134.) 

Pemberton,  C.  J. — ^The  question  for  this  court  to  deter- 
mine is  whether  or  not  the  answer  in  this  case  states  facts 
sufficient  to  constitute  a  defense  to  the  action.  The  answer 
admits  the  material  allegations  in  the  complaint,  and  seeks,  in 
a  measure,  to  state  facts  in  avoidance.  After  pleading  in 
extejiso  the  proceedings  in  the  land  department,  and  the  con- 
test and  decision  therein,  in  relation  to  the  land  mentioned  in 
the  pleadings,  the  appellant  seeks  in  this  case  to  retry  the  facts 
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upou  which  the  case  was  tried  in  said  laud  de])artmenty  and 
to  attack  the  judgment  of  the  seci-etary  of  the  iuterior  on  tlie 
respondent's  appeal  in  said  controversy* 

We  are  of  the  opinion  that  the  decision  of  the  secretary  of 
the  interior  pleaded  in  this  case  is  final  and  couclusive  uutil 
reversed  in  a  direct  proceeding  for  that  purpose,  and  cannot  he 
collaterally  attacked  in  this  action.  In  speaking  of  the  deci- 
sions of  the  laud  department  in  such  cases,  in  8ted  v.  Smelting 
0>.,  106  U.  S.  447,  Mr.  Justice  Field,  delivering  the  opinion 
of  the  court,  says : 

"In  Johnson  v.  Towsley,  13  Wall.  72,  the  effect  of  the  action 
of  that  department  was  the  subject  of  special  consideration; 
and  the  court  applied  the  general  doctrine  'that  when  the  law 
has  confided  to  a  special  tribunal  the  authority  to  hear  and  de- 
termine certain  matters  arising  in  the  course  of  its  duties,  the 
decision  of  that  tribunal,  within  the  scope  of  its  authority,  is 
conclusive  upou  all  others';  and  said,  speaking  by  Mr.  Justice 
Miller:  '  That  the  action  of  the  laud  office  in  issuing  a  patent  for 
any  of  the  public  land  subject  to  sale  by  pre-emption,  or  other* 
wise,  is  couclusive  of  the  legal  title  must  be  admitted  under 
the  principle  above  stated;  and  in  all  courts  and  in  all  forms 
of  judicial  proceedings  where  this  title  must  control,  either  by 
reason  of  the  limited  powers  of  the  court  or  the  essential  char- 
acter of  the  proceeding,  no  inquiry  can  be  permitted  into  the 
circumstances  under  which  it  was  obtained.' 

"  In  French  v.  Fyan  a  patent  had  been  issued  to  the  state  of 
Missouri  for  swamp  and  overflowed  land,  under  the  act  of 
September  28, 1850,  chapter  84.  In  an  action  of  ejectment  by 
a  party  claiming  title  under  a  grant  to  a  railroad  company, 
which  would  have  carried  the  title  if  the  land  were  not  swamp 
and  overflowed,  parol  testimony  was  offered  to  prove  that  it 
was  not  land  of  that  character,  and  thus  to  im})eaGh  the  valid- 
ity of  the  patent.  The  court  below  held  that  the  patent  con- 
cluded the  question,  and  rejected  the  testimony.  The  case 
being  brought  here,  the  ruling  was  sustained.  This  court, 
speaking  through  Mr.  Justice  Miller,  said:  'We  are  of  opinion 
that  in  this  action  at  law  it  would  be  a  departure  from  sound 
principle,  and  contrary  to  well-considered  judgments  in  this 
court  and  in  others  of  high  authority,  to  permit  the  validity 
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of  the  patent  to  tlie  state  to  be  subjected  to  the  test  of  the  ver- 
dict of  a  jury  on  such  oral  testimouy  as  might  be  brought  be- 
fore it.  It  would  be  substituting  the  jury,  or  the  court  sitting 
as  a  jury^  for  the  tribunal  which  Congress  had  provided  to 
determine  the  question,  and  would  be  making  a  patent  of  the 
United  States  a  cheap  and  unstable  reliance  as  a  title  for  lands 
which  it  purported  to  convey/    (93  U.  S.  169,  172.) 

"In  Qidnby  v.  Oordan  (decided  at  the  last  term)  we  said:  'It 
would  lead  to  endless  litigation  and  be  fruitful  of  evil  if  a 
supervisory  power  were  vested  in  the  courts  over  the  action  ot 
the  numerous  officers  of  the  land  department,  on  mere  ques- 
tions of  fact  presented  for  their  determination.  It  is  only 
when  those  officers  have  misconstrued  the  law  applicable  to 
the  case,  as  established  before  the  department,  and  thus  have 
denied  to  parties  rights  which,  upon  a  correct  construction^ 
would  have  been  conceded  to  them,  or  .where  misrepresenta- 
tions and  fraud  have  been  practiced,  necessarily  affecting  their 
judgment,  that  the  courts  can,  in  a  proper  proceeding^  interfere 
and  refuse  to  give  effect  to  their  action.  On  this  subject  we 
have  re^ieatedly  and  with  emphasis  expressed  our  opinion,  and 
the  matter  should  be  deemed  settled.'  (104  U.  S.  420,  426. 
See,  also,  Vance  v.  Burbank,  101  U.  S.  514.)  •  •  •  .  So  with 
a  patent  for  land  of  the  United  States,  which  is  the  result  of 
the  judgment,  upon  the  right  of  the  patentee  by  that  depart- 
ment of  the  government  to  which  the  alienation  of  the  public 
lands  is  confided,  the  remedy  of  the  aggrieved  party  must  be 
sought  by  him  in  a  court  of  equity  if  he  possess  such  an  equi- 
table right  to  the  premises  as  would  give  him  the  title  if  the 
patent  were  out  of  the  way.  If  he  occupy,  with  respect  to  the 
land,  no  such  position  as  this,  he  can  only  apply  to  the  officers 
of  the  government  to  take  measures  in  its  name  to  vacate  the 
patent  or  limit  its  operation.^'  (See  Silver  Bow  ilining  and 
Milling  Co.  v.  Qark^  5  Mont.  378.)  There  seems  to  be  no 
conflict  in  the  authorities  on  this  point. 

The  appellant  insists  that  it  complied  with  its  contract  by 
executing  and  delivering  to  respondent  its  deed  to  the  land  in 
accordance  with  the  terms  of  its  contract  of  sale.  The  appel- 
lant's contract  required  it  to  make  and  deliver  a  deed  to  the  re- 
spondent, and  stipulated  that  "  the  said  deed  shall  convey  the 
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said  preniiseB  to  the  original  purchaser  or  purchasers,  or,  at 
the  option  of  the  said  party  of  the  first  part,  to  the  lawful  and 
duly  appointed  assigns  of  such  purchaser  or  purchasers.''  The 
appellant  contracted  to  deliver  to  the  purchaser  of  the  land 
not  merely  a  deed  in  legal  form,  but  such  a  deed  as  would 
convey  the  title  to  said  land. 

In  section  414^  Waterman's  Specific  Performance  of  Con- 
tracts, we  find  the  doctrine  to  be  stated  thus :  ''As  a  general 
rule,  it  makes  but  little  difference  what  the  precise  terms  of 
the  contract  are,  whether  the  vendor  agrees  to  make  title,  or  a 
good  title,  or  to  make  a  deed  or  a  warranty  deed,  if  it  appears 
that  he  is  negotiating  to  sell  at  a  sound  price,  to  be  paid  or 
part  paid  at  the  conveyance.  In  such  cases,  usually,  the  ven- 
dor, without  a  nice  examination  of  words,  is  understood  to 
agree  to  furnish  a  good  title,  and  the  vendee  cannot  be  put  off 

with   merely  a  good'  deed An  agreement  to  give  a 

'good  deed'  is  not  simply  a  promise  to  execute  a  deed  in  legal 
form  with  proper  warranty,  but  a  deed  good  and  sufficient 
both  in  form  and  substance  to  convey  a  valid  title  to  the 
land."     And  see  authorities  cited  in  note  to  this  section* 

Did  the  appellant  execute  and  deliver  to  respondent  such  a 
deed  as  conveyed  the  title  to  the  laud  it  contracted  to  deed? 
We  think  not  By  appellant's  own  showing  the  laud  depart- 
ment had  decided  that  it  had  no  title,  and,  as  a  matter  of 
course,  it  did  not  convey,  and  could  not  couvey,  any  title  to 
the  land  by  the  deed  it  executed  and  delivered  to  respondent. 

Nor  do  we  think  that  the  position  assumed  by  appellant, 
that  respondent,  having  accepted  the  deed  from  appellant,  was 
compelled  to  wait  until  he  was  ousted,  and  then  sue  on  the 
covenants  of  the  deed,  is  tenable.  The  respondent  got  noth- 
ing by  the  deed  from  appellant.  When  it  was  determined  by 
the  proper  tribunal,  as  is  the  case  here,  that  appellant  had  no 
title  to  the  land,  and  could  not  comply  with  its  contract  to 
convey  the  title,  then  and  there  was  a  breach  of  its  contract 
that  authorized  respondent  to  sue,  without  being  ousted  or 
surrendering  possession  of  the  land  or  deed.  {Marshall  v. 
Caldwell,  41  Cal.  611;  Stone  v.  Fowle,  22  Pick.  166.)  We  are 
of  the  opinion  that  the  answer  did  not  stale  facts  sufficient  to 
constitute  a  defense. 


13  Mont.] 


Febqusok  v.  Spbith. 


487 


The  order  of  the  coart  sustaining  the  demurrer  to  tie  an- 
swer was  correct^  and  the  judgment  for  the  respondent  is  there* 
fore  affirmed. 

Affirmed. 

Habwood  and  De  Witt,  J  J.,  concur. 


FERGUSON,  Appellant,  v.  SPEltS  et  al.,  Respond- 
.     .  ents, 

[Argued  Jannary  26, 1893.    Decided  December  11, 1898.] 

lIoitsvrmAJ>— Partnership  fraperiy^Sxemption,—k  partner  is  entitied  ai  agaloat 
tbe  creditors  of  the  firm  to  claim  and  hold  a  homestead  in  the  partnership 
estate,  under  section  822  of  the  Code  of  Civil  Procedure  exempting  a  home- 
stesd,  to  be  selected  by  the  owner,  from  forced  sale  on  execation  or  other  final 
process.    {Lindley  y.  Dav\»,  7  Mont.  206,  reviewed.) . 

Appeal  from  Ninth  Jtidieial  Didiictj  OaUaiin  County. 

Ejectment.  The  cause  was  tried  before.  Abhstbong,  J., 
without  a  jury.    Defendants  had  judgment  below.     Affirmed. 

'  Statement  of  the  case  prepared  hy  the  justice  delivering  the 
opinion. 

It  appears  from  the  record  in  this  case  that  in  the  year  1867 
respondent  Jacob  F.  Speith  and  one  Charles  Krug  entered  into 
copartnership  in  the  brewing  business  in  Bozeman,  in  this  state; 
that  Speith  put  into  said  business  the  sum  of  three  thousand 
five  hundred  dollars,  Krug  failing  to  contribute  any  thing  in 
cash;  that  in  April,  1873,  said  partners  purchased  the  prop- 
erty in  dispute  with  partnership  funds;  that  in  May  of  that 
year  Speith  with  his  family  took  possession  of  the  premises  and 
has  occupied  them  ever  since  with  his  family  as  a  home  and 
now  so  occupies  them. 

Krug,  the  other  copartner,  also  occupied  a  room  in  said 
dwelling-house,  and  it  appears  that  the  employees  of  the  firm 
boarded  at  the  table  which  was  maintained  in  said  house,  at 
the  expense  of  the  partnership  firm.  Krug  died,  and  the  part- 
nership assets  were  attached,  the  title  of  said  property  stand- 
ing in  the  name  of  the  firm.  Said  property  was  attached  and 
sold  under  certain  executions  in  May,  1890,  and  plaintiff  be- 
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came  the  purcliaeer.  Defendant  Speith,  however,  at  the  time 
of  the  sale,  and  during  the  whole  course  of  the  contention,  in- 
sisted that  said  property  was  subject  to  his  homestead  claim, 
giving  plaintiff  full  notice  of  his  claim.  This  action,  in  the 
nature  of  ejectment,  was  brought  by  Ferguson,  claiming  title 
under  said  execution  sale  to  obtain  possession  of  said  premises. 
Si)eith  sets  up  his  homestead  claims  in  defense  of  the  action. 
The  land  does  not  exceed  in  value  or  extent  the  statutory  allow- 
ance for  a  homestead.  The  case  was  tried  by  the  court  below 
without  a  jury.  The  findings  and  judgment  were  iu  favor  of 
the  defendants.    Plaintiff  appeals. 

H.  CL  Oo<Arilt,  and  Charla  8.  Harimany  for  Appellants. 

I.  The  property  in  controversy  was  purchased  with  part- 
nership fuuds.  It  remained  partnership  property  up  to  the 
date  of  the  death  of  Charles  Krug;  and  such  being  the  case 
the  title  of  the  property  vested  in  Speith  as  surviving  partner, 
for  the  purpose  of  the  settlement  of  firm  debts,  and  if  Speith 
failed  to  settle  the  firm  debts  with  the  partnership  property 
the  same  could  be  subjected  to  the  payment  of  such  debts  by 
levy  of  attachment  or  execution.  {Krueger  v.  Speith^  8  Mont. 
482,  and  cases  cited;  Story  on  Partnership,  §§  344,  358,  361, 
362;  2  Bates  on  Partnership,  §  749,  note  2,  §  760,  note  3; 
Ndson  V.  ma,  6  How.  133;  Drake  on  Attachments,  §  571.) 

II.  The  defendants  could  not  have  homestead  in  the  proi>- 
erty.  It  was  purchased  by  the  partuership  for  the  {lartnership 
uses,  with  partnership  assets,  and  being  partnership  property 
{Roberts  v.  Eldred,  73  Cal.  494;  Story  on  Partnership,  §  98^ 
and  notes  1  and  3)  it  was  primarily  liable  for  firm  debts — was 
not  subject  to  homestead.  (Story's  Equity  Jurisprudence, 
§  694;  Greenwood  v.  Martnn,  111  N.  Y.  423;  Duryea  v. 
Bwi,  28  Cal.  680;  Allen  v.  Witlirow,  110  U.  S.  120;  Pej^per 
V.  Thomas^  85  Ky.  539 ;  Herman  on  E8top|)el,  p.  1056 ;  Bishop 
v.  Hubbard  23  Cal.  514;  83  Am.  Dec.  132;  Gaylord  v.  InJiof, 
26  Ohio  St.  317;  20  Am.  Hep.  761;  Thompson  on  Homestead, 
§  194;  Kingsley  v.  Kingsley,  39  Cal.  666.) 

E,  P.  Oadtoellf  for  Respondent. 

Tlie  property  claimed  was  a  homestead,  claimed  and  proven 
to  be  used  and  occupied  as  such  by  said  Jacob  F.  Speith  and 
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wife,  Barbara  Speiib,  ever  since  1873,  and  hence  not  subject  to 
sale  under  execution  for  the  debts  of  the  partnership.  {Lind^ 
ley  V.  Davi8,  7  Mont.  206;  King  v.  Goetz,  70  Cal.  236.)  The 
only  e-tate  secured  by  the  plaintiff  under  his  execution  sales 
against  Jacob  F.  Speith  Mras  such  title  as  Jacob  F.  Speith  pos* 
sessed  at  the  time  of  the  levy  of  the  execution,  merely  an  equi- 
table  title.  The  title  to  real  estate  owned  by  the  members  of  a 
partnership,  on  the  death  of  one  member,  vests  in  his  heirs^ 
charged  only  with  the  equity  or  a  lien  for  partnership  debts 
and  the  settling  of  the  rights  and  claims  of  the  partners  of 
such  partnership  against  each  other;  hence  no  legal  title  to  the- 
property,  or  any  ])art  thereof,  is  or*  was  vested  in  the  plaintiff 
by  virtue  of  his  sheriff's  deed.  (Lindley  on  Partnership,. 
§§  652-64;  Smith  v.  Jachon,  2  Edw.,  c.  28;  McCduley  v.  Fultariy 
44  Cal.  356;  Wood  v.  Fleet,  36  N.  Y.  499;  Delinonioo  v.  Gutf- 
laume,  2  Sand.  Ch.  366;  Bucfum  v.  Sumner,  2  Barb.  Ch.  207;. 
Matter  of  Howe,  1  Paige,  125;  19  Am.  Dec.  395;  DilUm  v» 
Brown,  11  Gray,  179;  71  Am.  Dec.  700;  3Ierriit  v.  Dickey,  38 
Mich.  41;  Thayer  v.  Lane,  Walk.  Ch.  200;  Hanson  v.  Met^ 
calf,  46  Minn.  25;  Oummingff  Appeal,  25  Pa.  St.  268;  64  Am. 
Dea  695;  Qreene  v.  Oraham,  5  Ohio,  264;  Tillingliagt  v. 
Champlin,  4  R.  I.  173;  67  Am.  Dec  510;  Ludlow  v.  Cooper,, 
4  Ohio  St.  1;  Patton  v.  Paitm,  Winst.  Eq.  20;  86  Am.  Dec. 
448;  Slianks  v.  Klein,  104  U.  S.  18-24;  Rufiner  v.  MeConnely 
17  111.  212;  63  Am.  Dea  362;  Furman  v.  Fielier,  4  Cold.  626^ 
94  Am.  Dec.  210.) 

Pembertok,  C.  J. — The  question  for  this  court  to  deterraine- 
is  this:  Is  a  partner  entitled  to  claim  and  hold  a  homestead 
exemption  out  of  the  partnership  estate?  Section  322,  first 
division  Code  of  Civil  Procedure,  reads  as  follows: 

^'Seo.  322.  A  homestead  consisting  of  any  quantity  of 
land  not  exceeding  one  hundred  and  sixty  acres  used  for  agri* 
cultural  purposes,  and  the  dwelling-house  thereon,  and  its 
appurtenances,  to  be  selected  by  the  owner  thereof,  and  not 
included  in  any  town  plot,  city,  or  village;  or,  instead  thereof, 
at  the  option  of  the  owner,  a  quantity  of  land  not  exceeding  in 
amount  one-fourth  of  an  acre,  being  within  a  town  plot,  city, 
or  village,  and  the  dwelling-house  thereon,  and  its  appurte- 
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Danoes,  owned  and  occupied  by  any  resident  of  this  territory 
(state)  shall  not  be  subject  to  forced  sale  on  execution,  or  any 
other  final  process  from  a  court:  Provided^  Such  homestead 
shall  not  exceed  in  value  the  sum  of  two  thousand  five  hundred 
dollars/' 

It  will  be  observed  that  this  statute  does  not  except  partners 
from  the  benefits  thereof.  In  Stewart  v.  Broum^  37  N.  Y.  350, 
93  Am.  Dec,  678  (a  case  involving  the  right  of  partners  to 
claim  the  statutory  exemptions),  Mr.  Justice  Porter,  speaking 
for  the  court  says:  "The  argument  submitted  for  the  appellant 
IS  ingenious;  but  its  fallacy  is  apparent,  in  view  of  the  conclu- 
sions to  which  it  tends,  it  it  proves  any  thing  it  is  that  the 
property  of  a  firm  is  not  owned  by  the  persons  who  compose 
it,  either  oollectively  or  otherwise.  It  certainly  does  not  be- 
long to  any  one  else,  and  if  the  appellant  is  right,  the  title  is 
in  a  state  of  abeyance.  If  the  partners  have  such  an  owner- 
ship as  subjects  the  property  to  seizure  on  execution  they  have 
also  such  an  ownership  as  entitles  them  to  claim  its  exemption, 
in  a  case  plainly  falling  within  the  terms  and  intent  of  the 
statute. 

"  In  the  instance  before  us,  the  complaint  alleges,  and  the 
answer  admits,  that  the  horses  and  harness  in  question  were  the 
pro)>erty  of  the  plaintifis.  The  facts  found  by  the  referee 
meet  all  the  requirements  of  the  act,  exempting  from  levy  and 
sale  the  necessary  team  of  'any  person,  being  a  householder,  or 
having  a  family  for  which  he  provides.'  (4  Eldm.  Stats.  626.) 
It  is  insisted  that  the  clause  applies  only  to  a  several  owner,  as 
the  word  '  person '  is  used  in  the  singular  number.  The  short 
answer  is,  that  by  a  provision  in  our  general  law,  when  a  stat- 
ute refers  to  any  matter  or  person,  by  words  importing  the 
singular  number,  several  matters  or  persons  shall  be  deemed  to 
be  included,  unless  such  a  construction  would  be  repugnant  to 
the  general  language  employed.     (2  Rev.  Stats.,  778,  sec.  11.) 

"  In  respect  to  articles  otherwise  within  the  terms  of  the 
act,  such  ownership  as  suffices  to  make  them  subject  to  seizure 
brings  them  within  the  exemption.  If  each  of  tlie  respondents 
had  owned  a  pair  of  horses,  both  teams  would  have  been  ex- 
empt upon  the  state  of  facts  found  by  the  referee.  It  would 
be  an  obvious  perversion  of  the  statute  to  hold  that  the  plain- 
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tifls  forfeited  its  protection  by  owning  but  a  single  team  be- 
tween them^  used  for  the  common  sup^tort  of  both. 

**  The  language  of  the  act  should  be  construed  in  harmony 
with  its  humane  and  remedial  purpose.  Its  design  was  to 
shield  the  poor,  and  not  to  strip  them;  the  interest  it  assumes 
to  protect  is  that  belonging  to  the  debtor,  be  it  more  or  less. 
The  ownership  of  the  team  may  be  joint  or  several;  it  may  be 
limited  or  absolute.  Whatever  it  be,  within  the  limitations  of 
the  statute,  the  debtor's  interest  is  exempt,  in  view  of  his  own 
necessity  and  of  the  probable  destitution  to  which  its  loss 
might  reduce  a  family  dependent  on  him  for  support.  The 
judgment  should  be  affirmed.''  (See  note  to  this  case  in  93 
Am.  Dea  679.) 

In  Blanchard  v.  Paschal,  68  Ga.  32,  46  Am.  Eep.  474,  in- 
volving the  rights  of  partners  to  homestead  exemptions,  the 
court  say:  "The  questions  made  by  the  record  are,  first, 
whether,  if  a  portion  of  the  personal  property  included  in 
the  schedule  of  applicant  belonged  to  the  firm  of  Paschal  and 
Heidingsfelder  at  the  time  the  same  was  levied  upon,  and  no 
severance  had  been  made  by  the  partners  at  that  time,  he  was 
entitled  to  an  exemption  in  such  portion? 

This  exact  question  has  never  been  ruled  by  this  court.  In 
Hai^ris  v.  Ftsacher,  67  Gte.  229,  it  was  held,  where  each  partner 
bad  applied  for  a  homestead  in  partnership  laud,  the  same 
being  assigned  to  them  severally  in  separate  parcels,  a  prior 
creditor,  on  reducing  the  debt  to  judgment,  could  not  enforce 
the  judgment  over  the  homestead  right. 

In  Newton  v.  Summey,  69  Ga.  397,  an  injunction  was  re- 
fused to  a  partner  who  sought  to  enjoin  the  wife  of  another 
member  of  the  firm  from  taking  homestead  in  the  partnership 
land,  on  the  ground  that  the  property  was  partnership  prop- 
erty, and  needed  to  pay  partnership  liabilities. 

Again,  it  was  ruled  in  HunnicuU  v.  Summey,  63  Ga.  586, 
that  a  homestead  in  the  undivided  half  of  the  real  estate  be- 
longing to  a  firm  may  be  set  apart  to  the  wife  of  one  of  the 
partners,  and  such  homestead  will  be  valid  against  general  cred- 
itors of  the  firm. 

In  the  first  case  cited  there  had  been  a  partition  of  the  lands 
by  the  partners,  between  themselves,  before  the  judgment.    In 
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the  second  case^  where  the  injunction  was  refused,  the  home- 
stead had  been  set  apart  out  of  the  undivided  half  of  the  prem- 
ises.  In  the  third  case  it  was  also  set  apart  out  of  the  undivided 
half  of  the  real  estate  belonging  to  the  partnership. 

In  the  case  before  us  it  was  after  the  levy  that  the  settlement 
or  severance  was  had  by  the  partners^  and  it  is  claimed  that  it 
was  then  too  late  for  any  act  of  the  partners  to  affect  the  rights 
of  creditors,  or  to  authorize  the  exemption,  even  if  tlie  right 
existed  before  the  judgment,  until  after  the  partnership  debts 
had  been  i>aid. 

The  theory  of  the  plaintiff  in  error  is  that  the  partner- 
ship property  must  go  to  the  payment  of  the  partnership 
debts  before  any  individual  interest  can  exist,  whereas,- in 
fact  and  in  law,  the  individual  members  of  the  firm  are  the 
real  owners  of  the  partnership  property.  And  although  the 
law  directs  how  debts  shall  be  paid,  it  never  loses  sight  of 
the  fact  that  a  partnership  is  made  up  of  individuals  who  own 
the  assets.  It  is  nevertheless  true  that  in  the  absence  of  any 
legal  provision  giving  a  different  direction  to  the  disposition  of 
the  asseis  of  a  firm,  they  would  have  to  be  paid  out  as  claimed. 
But  here  is  interposed  between  this  disposition  of  the  property 
which  an  individual  may  have  in  a  partnership  another  over- 
riding and  superior  right  thereto,  which  no  court  or  ministe- 
rial officer  can  disr^ard,  and  no  officer  has  the  jurisdiction  or 
authority  to  seize  or  sell,  except  for  certain  specified  debts  in 
which  luirtnership  debts  are  not  included. 

Unless,  therefore,  partnership  property  is  to  be  appropriated 
to  partnership  debts,  regardless  of  all  individual  rights,  then 
whether  the  same  was  levied  upon  or  not  is  wholly  immaterial^ 
as  the  judgment  and  levy  can  give  the  creditors  no  higher 
riglit  as  against  an  exemption  and  homestead  than  they  had 
before. 

Any  other  construction  of  the  constitutional  provision  and 
the  laws  passed  in  pursuance  thereof  would  be  to  put  partner- 
ship debts  upon  a  higher  footing  than  individual  debts,  and  on 
the  same  level  with  those  excepted  in  the  constitution,  as  well 
as  to  deny  the  right  of  homestead  and  exemption  to  possibly 
one-fiflh  of  the  heads  of  families  in  the  state,  and  who  happen 
to  be  engaged  in  partnership  pursuits.    And  the  constitution, 
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in  effect,  would  then  be  made  to  read  that  each  Lead  of  a  faiu« 
ilj  in  this  state  shall  be  entitled  to  an  exemption  of  personalty 
and  a  homestead  of  reality,  except  partners,  and  they  shall  be 
excluded  until  they  pay  off  and  discharge  all  their  partnership 
liabilities." 

In  Skinner  v.  Shannon,  44  Mich.  86,  38  Am.  Rep.  232,  Mr. 
Chief  Justice  Marston,  delivering  the  opinion  of  the  court, 
says:  ''The  exemption  laws  of  this  state  have  ever  received  a 
most  liberal  construction  in  aid  of  the  wise  and  humane  policy 
so  clearly  set  forth  in  our  constitution  and  laws.  As  was 
said  in  Rosenthal  v.  Scott,  41  Mich.  633,  the  laws  securing 
exemptions  are  not  to  be  frittered  away  by  construction  so  as 
to  destroy  their  value.  It  has  been  held,  accordingly,  that  one 
whose  principal  business  was  that  of  blacksmith  might  manu- 
facture a  wagon  during  his  leisure  time  and  offer  the  same  for 
sale,  and  that  it  would  be  exempt  while  in  process  of  manufac- 
ture and  while  held  for  sale.  {Stewart  v.  Welion,  32  Mich.  56.) 
So  the  execution  debtor  is  entitled  to  the  full  statutory  exemp- 
tion. Personal  property  subject  to  a  mortgage  for  more  than 
its  appraised  value  cannot  be  turned  out  to  him.  {Bayne  v. 
JPaUersonj  40  Mich.  658.)  A  homestead  can  be  claimed  in 
lands  held  in  joint  tenancy,  or  as  tenants  in  common  {Lozo  v. 
Sutherland,  38  Mich.  171),  and  in  lands  of  which  a  party  was 
in  possession  under  a  contract  to  purchase.  {Orr  v.  Shraft, 
22  Mich.  261.)  So  a  house,  exempt  as  such,  might  be  removed 
to  another  parcel  of  land  without  danger  of  seizure  while  in 
transit.  {Bunker  v.  Paguette,  37  Mich.  79.)  And  a  boarding- 
house  keeper  is  entitled  to  the  same  exemption  of  household 
furniture  as  any  other  person.  {Vander/iorst  v.  Bacon,  38 
Mich.  669;  31  Am.  Rep.  328.) 

That  the  several  members  of  a  copartnership  come  within 
the  language  of  the  statute  and  constitution  there  should  be  no 
question,  and  that  they,  by  becoming  members  of  a  firm,  do 
not  place  themselves  beyond  the  pale  of  the  reason  of  the  law 
would  seem  clear.  The  same  reason  which  exists  for  protect- 
ing an  individual  engaged  in  carrying  on  business  would  seem 
to  apply  with  equal  force  to  each  and  every  member  of  a  firm. 
The  whole  object  of  the  law  is  to  prevent  a  person  from  being 
.  stripped  of  all  means  of  carrying  on  his  business,  and  in  thia 
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respect  no  distiDction  can  exist  between  those  who  are  members 
of  a  firm  and  those  who  are  not 

Indeed,  it  is  not  claimed  that  members  of  a  firm  are  not 
equally  within  the  wonls  and  protecting  care  of  the  constitution 
and  statute,  but  that  the  right  is  not  given  them,  because  of 
the  peculiar  rights  of  copartners  to  the  firm  property,  as 
between  themselves  and  also  their  creditors. 

If  the  property  is  exempt  under  the  statute,  |)arties  dealing 
with  them  must  take  notice  of  that  fact,  and  it  is  no  hardship 
whatever  to  enforce  the  right  when  the  occasion  arises  which 
demands  it.  The  creditor,  in  selling  goods  to  the  individual, 
knows  that  a  certain  portion  of  his  debtor's  property  is  not,  and 
will  not  be,  subject  to  his  demands.  And  so  if  he  sells  to  a 
firm,  and  the  firm,  or  each  member  thereof,  is  entitled  to  a 
statutory  exemption,  the  creditor  sells  in  view  of  the  hazard. 
There  may  be  cases  where,  as  between  the  members  (and  the 
same  perhaps  would  not  apply  as  to  creditors),  where  one  or 
more  of  the  firm  had  no  interest  in  the  goods,  but  only  in  the 
profits,  aud  some  question  might  arise  as  to  the  right  of  such 
copartners  to  claim  any  part  of  the  property  as  exempt;  but 
such  is  not  this  case,  and  we  do  not,  therefore,  pass  upon  that 
question.  So  other  difficulties  may  arise.  Very  many  of  these 
supposed  difficulties  are  imaginary  only,  but  we  need  not 
anticipate  them.  In  my  opinion  the  execution  debtors  in  this 
case  were  each  entitled,  under  our  constitution  and  statute,  to 
his  exemption.  (Ruaael  v.  Lennon^  39  Wis.  570;  20  Am.  Rep. 
60;  aud  see  the  reasoning,  also,  in  Stewatt  v.  Brown,  37  N.  Y. 
350;  93  Am.  Dec.  678.) 

And  it  may  be  observed  that  the  supreme  court  of  Michigan, 
at  the  time  of  the  rendition  of  this  opinion,  was  composed  of 
such  able  jurists  as  Chief  Justice  Marston,  Benjamin  F.  Graves^ 
Thomas  M.  Cooley,  and  James  V.  Campbell. 

In  Swearingen  &  Oarrdi  v.  Bassdi,  65  Tex.  267,  a  case  in* 
volving  the  right  of  a  partner  to  a  homestead  out  of  the  firm 
estate,  the  court  say:  *'  The  decisions  and  the  statutes  referred 
to  illustrate  the  tendency  of  our  laws.  Bight  or  wrong,  wise 
or  unwise,  from  the  beginning,  neither  the  people  in  conven- 
tion, nor  the  legislature,  nor  the  courts  have  taken  any  back* 
ward  steps.     Every  change  has  extended  the  protection,  and 
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these  have  been  sufficieutlj  frequent  to  make  the  progress  of 
expansion  a  steady  march.  When  the  courts  have  hesitated  or 
halted  they  have  been  brought  forward  into  h'ue  by  the  law- 
making power. 

In  the  absence  of  the  definitive  legislation  to  guide  us,  and 
in  obedience  to  the  progressive  tendency  adverted  to,  we  hold, 
against  the  preponderance  of  authority,  but  with  the  prepond- 
erance of  reason,  that  a  partner  in  a  solvent  firm  may  destinate 
his  interest  in  partnership  realty  as  a  part  of  his  homestead, 
and  thus  secure  it  from  forced  sale/' 

See,  also,  Evans  v.  B^-yan,  95  N.  C.  174,  59  Am.  Rep.  233, 
in  which  case  the  court  hold  that  a  partner  is  entitled  to  have 
his  exemption  set  apart  to  him  out  of  the  partnership  estate. 

In  Iowa  the  courts  hold  that  a  teuaut  in  common  may  have 
a  homestead  set  apart  to  him  out  of  the  common  property  (see 
HewiU  v.  Bankin,  41  Iowa,  35;  Thorn  v.  27Aom,  14  Iowa,  49; 
81  Am.  Dec.  461),  and  a  number  of  the  cases  cited  above  hold 
that  partners  in  real  estate  are  in  fact  tenants  in  common. 

In  Minnesota,  from  which  state  our  statutes  of  exemptions 
seem  to  have  been  taken,  it  is  settled  that  a  tenant  in  common 
is  entitled  to  a  homestead  out  of  the  common  estate.  This 
court  has  held  that  a  tenant  in  common  is  entitled  to  a  home- 
stead out  of  the  common  property.  (See  Lindley  v.  DavUj  7 
Mont.  206.)  We  ai-e  aware  that  a  great  many  authorities  hold 
that  a  partner  or  tenant  in  common  is  not  entitled  to  a  home- 
stead out  of  the  partnership  or  common  estate.  Perha[)s,  in 
the  language  of  the  Texas  case,  8upra,  the  ^'preponderance  of 
authority''  is  that  way,  but  we  think  in  the  language  of  the 
same  authority  'Hhe  preponderance  of  reason"  is  with  the  au- 
thorities quoted  above,  to  the  effect  that  partuers  and  tenants 
in  common  are  entitled  to  a  homestead  out  of  the  partnership 
or  common  estate.  Our  statute  does  not  except  ^lartners  or 
tenants  in  common  from  the  benefit  of  its  provisions.  In 
Lindley  v.  Davis,  7  Mont.  206,  our  court  says,  "There  is  no 
pretense  that  the  word  ^ owner'  cannot  be  applied  to  a  tenant 
ill  common."  If  the  word  "owner"  as  used  in  our  statute  in- 
cludes tenant  in  common,  by  what  kind  of  reason  or  logic  can 
it  be  held  to  exclude  partner?  If  so  held  it  would  be  in  effect 
to  construe  our  statute  to  mean  and  read,  in  the  language  of 
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the  Greorgia  casei  mpra,  'Hkat  each  head  of  a  family  in  this 
atate  shall  be  Entitled  to  an  exemption  of  personalty,  and  a 
homestead  of  realty,  except  partners,  and  they  shall  be  ex- 
cluded until  they  pay  off  and  discharge  all  their  partnership 
liabilities."  This  construction  we  consider  too  narrow  and 
illiberal,  and  not  anthorized  by  the  language  of  our  statute. 

Our  constitution,  article  xix,  sec.  4,  is  as  follows:  ^*The  legis- 
lative assembly  shall  enact  liberal  homestead  and  exemption 
laws."  The  trend  of  the  later  and  best  considered  adjudica- 
tions is  towards  a  liberal  construction  in  favor  of  the  debtor  in 
auch  cases.  In  Stewart  v.  Bi^own^  37  N.  Y.  350,  93  Am.  Dec. 
678,  the  learned  court  say,  '*  the  language  of  the  act  should  be 
construed  in  harmony  with  its  humane  and  remedial  purpose. 
Its  design  was  to  shield  the  poor,  and  not  to  strip  them;  the 
interest  it  assumes  to  protect  is  that  belonging  to  the  debtor, 
be  it  more  or  less." 

The  tendency  of  legislation  is  in  the  same  direction  of  liber- 
ality. Our  own  court  has  uniformly  given  a  liberal  construc- 
tion to  our  exemption  and  homestead  laws.  The  common  law 
stripped  the  debtor  of  all  his  properly,  if  necessary  to  pay  his 
debts,  and  put  him  in  jail  if  he  had  not  enough  to  pay  in  fulL 
But  we  have  traveled  a  long  way  from  the  inhumanity  and 
cruelty  of  this  system,  and  still  the  tendency  is  to  a  higher 
plane  of  liberality  and  humanity.  The  illiberal  construction 
of  our  statute  contended  for  by  tiie  appellant  in  this  case,  and 
heretofore  and  now  in  vogue  in  many  jurisdictions,  is  too  nar- 
row and  harsh;  is  not  in  keeping  with  the  spirit  of  humanity 
that  pervades  the  later  best  considered  cases  on  the  subject  It 
is  retrogressive,  and,  if  adopted,  would  relegate  a  large  portion 
of  our  population  to  the  rigors  and  cruelties  of  the  common 
law. 

We,  therefore,  hold  that  a  partner,  having  the  necessary 
qualifications,  is  entitled  as  against  creditors  of  the  firm  to 
claim  and  hold  a  homestead  in  the  partnership  estate. 

But  this  is  not  to  be  understood  as  affecting  in  any  way 
the  mutual  rights  and  relations  of  partners  among  themselves 
in  adjusting  their  rights  and  interests  in  the  partnership  estate. 

The  judgment  of  the  court  below  is  affirmed. 

Afirmtd. 
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De  Witt,  J.  (eoncurring). — I  oonour  in  affirmiDg  the  judg- 
ment The  case  of  Lindley  y.  Davis,  6  Mont  463,  7  Mont 
206,  was  earnestly  contested  bj  counsel,  and  deliberately  con- 
sidered by  the  court. 

It  was  finally  held  that  a  cotenant  was  entitled  to  homestead 
in  real  estate  held  in  cotenancy  (7  Mont  206).  That  decision 
remaining  undisturbed,  decides,  I  think,  the  case  before  us. 
In  that  case  the  court  held  that  the  facts  showed  that  the  prem- 
ises had,  by  the  partners,  been  withdrawn  from  the  partnership 
assets,  and  were  owned  by  the  partners  as  cotenants,  as  in  any 
other  cotenancy  (regardless  of  the  partnership  relations  of  the 
owners),  and  that  they  had  been  devoted  to  the  homestead  of 
the  partner  Davis,  the  defendant  in  the  case. 

I  think,  in  the  case  at  bar,  that  there  is  a  stronger  showing 
of  a  withdrawal  of  the  premises,  by  the  partners,  from  the 
partnership  assets  (if  they  ever  were  such),  and  a  devotion  of 
the  same  to  the  homestead  of  Speith.  Such  facts,  and  th6  ap- 
plication of  the  decision  in  Lindley  v.  Davis,  that  the  cotenant 
IS  entitled  to  homestead  in  the  common  property,  are  sufiGcient, 
in  my  mind,  to  sustain  the  homestead  claim  of  Speith.  I, 
therefore,  concur  in  the  judgment  pronounced. 


BRUNELL,  Respondent,  v.  COOK,  Appellant.  \l  ^ 

[Bubmitted  October  11, 1898.    Decided  December  11, 1898.]  m^ 

CLAnr  AXD  Dbutsbt— Jfeomra  of  damages— InstrucHona,— In  an  eotioo  to  M- 
coYer  poeseesion  of  hones,  wagon,  and  harneee,  with  damagee  for  wrongful 
detention,  where  no  epecial  damage  la  alleged,  it  ia  prejndioial  error  to  inatmct 
the  Jury  that  the  meaanie  of  damagea  ia  *<  the  reaaonable  valoe  of  the  use  or 
hire  of  the  property  whUe  in  the  poaseeaion  of  the  defendant  from  the  time  of 
the  demand,"  withoat  also  directing  the  attention  of  the  jory  to  the  conaidet^ 
atlon  of  whether  the  plaintiff  could  have  kept  anch  property  conetantly  em* 
ployed  ai  a  given  rate,  either  by  hiring  to  others,  or  by  employment  at  home, 
or  whether  the  groea  eaminga  would  hare  becoi  diminished  by  expenaea  of 
keeping. 

Appeal  from  Fourth  Judicial  Didrict^  ISssoula  Ooumty. 

Claim  aud   delivery.    The  cause  was  tried  before  Mab- 
Plaiutiff  had  judgment  below.    Reversed  as  to 
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Hemy  C.  Stif,  for  Appellant. 
George  B.  WUdSf  for  Respondent. 

Harwood^  J. — ^The  instruction  signifying  to  the  jury  the 
rule  for  the  measurement  of  damages  is  the  only  assignment 
of  error  which  we  deem  well  founded.  By  this  action  plaintiff 
claims  delivery  of  the  possession  of  certain  ])ersonal  property, 
and  damages  for  wrongful  detention.  In  the  usual  form  he 
alleges  ownership  of  said  propeity,  viz:  three  head  of  work- 
horses,  of  the  value  of  $160  (two  being  of  the  alleged  value  of 
$60  each,  and  the  third  $60);  also  one  ''  two-horse  wagon"  of 
the  value  of  $30,  and  a  set  of  double*wagou  harness,  valued  at 
$20.  The  damage  for  wrongful  detention  of  this  property  is 
alleged  to  be  five  dollars  per  day  as  the  ''  reasonable  hire  for 
the  use''  thereof  during  the  time  of  wrongful  detention,  which 
was  from  May  31  to  October  11,  1892. 

At  the  trial  plaintiff  prevailed,  recovering  judgment  for 
possession  of  said  property,  or  the  value,  as  alleged,  if  return 
could  not  be  made,  together  with  damages  in  the  sum  of  $265 
for  wrongful  detention.  Thus  the  damage  assessed  for  deten- 
tion— about  four  months — is  considerably  more  than  the  whole 
value  of  the  property,  and  it  does  not  appear  that  the  property 
at  all  deteriorated  in  value.  There  is  no  special  damage  allied, 
but  simply  the  rate  **  for  hire  or  use"  thereof  is  alleged.  If  the 
property  had  been  entirely  converted,  for  instance,  shipped  out 
of  the  jurisdiction,  sold,  and  the  proceeds  taken  by  defendant, 
80  that  return  could  not  be  enforced;  or  even  if  it  had  been 
absolutely  destroyed  in  his  possession,  defendant's  case  would 
have  been  better,  for  in  that  event  the  measure  of  damage 
would  be  the  value,  $210,  and  interest  thereon  at  the  lawful 
rate  of  10  per  cent  for  a  little  more  than  four  months,  for  Uie 
conversion.  (See  Sedgwick  and  Sutherland  on  Damages,  un- 
der topic  of  *' Conversion/^) 

In  the  absence  of  extraordinary  conditions,  it  would  seem  to 
be  contrary  to  practical  results  that  the  net  value  for  use  or 
the  earnings  of  this  character  of  property  for  such  a  period  of 
time  ahould  more  than  exceed  the  value  of  the  animals,  wagon, 
and  harness  used;  and  no  extraordinary  circumstances  appear 
in  the  adjudication  to  enhance  the  damages  above  ordinary 
results. 
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The  rale  for  measurement  of  damages  given  to  the  jury  in 
the  instruction  by  the  court  is  as  follows:  '^ The  court  instructs 
the  jury  that  if  they  find  for  the  plainti£P  they  should  find  the 
value  of  the  property^  and  also  find  for  the  plaintiff  the  dam- 
ages they  believe  be  has  sustained  by  reason  of  the  detention 
thereof;  that  the  damages,  if  they  find  for  the  plaintiff,  are  the 
reasonable  value  of  the  use  or  hire  of  the  property  while  in  the 
possession  of  defendant  from  the  time  the  demand  for  the  prop« 
erty  was  made  on  him,  to  wit,  the  thirty-first  day  of  May,  1892, 
up  to  the  present  time.''  Under  ordinary  circumstances  it  would 
seem  to  be  contrary  to  ]>ractical  experience  for  farmers  (as  in 
this  case)  to  keep  such  property  constantly  employed  at  a  given 
rate  of  earnings,  either  by  letting  to  others  for  hire  or  by  em- 
ployment at  home;  or  to  set  down  the  gross  earnings  as  profits, 
undiminished  by  any  expense  for  feeding,  care,  and  otherwise. 
And  where  the  '^  value  for  hire  or  use''  is  adopted  as  the  crite- 
rion for  computation  of  damage  for  wrongful  detention  of  per- 
sonal property,  the  attention  of  the  jury  should  be  called  to 
those 'points  of  consideration,  and  not  directed  to  the  compu- 
tation of  gross  earnings  for  an  unbroken  period  of  time,  un« 
accompanied  by  those  other  considerations.  These  elements  of 
the  problem  were  not  given  in  consideration  to  the  jury  along 
with  the  other  suggestions  given,  and  without  such  accompani- 
ment we  think  the  instruction  is  defective,  and  prejudicial  to 
defendant  in  its  tendency.  The  actual  damage  is  all  that 
should  be  assessed,  as  there  is  no  circumstance  of  aggravation 
shown.  The  property  appears  to  have  been  originally  taken 
from  plaintiff  by  a  constable,  and  sold  under  an  alleged  legal 
process;  but  in  these  proceedings  such  alleged  process  was 
held  to  be  entirely  void. 

That  part  of  the  judgment  which  provides  for  recovery  o( 
damage  must  be  reversed,  and  the  case  remanded  for  new  trial 
on  the  question  of  damages,  nnless  the  parties  by  agreement  fix 
the  amount  for  which  judgment  as  damages  may  be  entered. 
In  other  respects  the  judgment  is  affirmed.  Costs  of  this  ap- 
appeal  apportioned  equally  between  the  parties. 

P'^ersed  in  parL 

Pembebton,  C.  J.,  and  Ds  WitT|  J.,  concur. 
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WASTL,  Respondent,  v.  MONTANA  UNION  RAIL- 
WAY  COMPANY,  Appellant. 

fArgued  » 1898.    Decided  Dec.  4, 1898.] 

Nbw  Tjiial— JVblice  of  ititeiUion—  WUIidratoal  of  tnofion.— Upon  a  motion  for  ft 
new  triftl  tlie  notice  of  intention  to  move  it  tlie  foundation  of  tiie  proceeding, 
and  a  formal  written  motion  ia  not  eeeential;  tlierefore,  where  a  written  motion 
haa  been  made,  its  withdrawal  and  the  subfltitution  of  another  after  the  time 
for  flling  a  notice  had  expired  does  not  conatitale,  in  eifect,  a  withdrawal  of 
the  notice  of  intention  to  moTo  ao  as  to  operate  as  an  abandonment  of  tfae 
proceediug.  (  WaOaoe  ▼•  Xetoif,  9  Mont.  899;  FaUan  y.  CoUin»,  2  Mont.  610, 
cited.) 

BMMm—Ootuent  to  ordtf^CoruinwUon  of  aMjpti/atfon.— -The  nibmiaaion  of  a  raofioB 
for  a  new  trial  by  oonient,  without  argument,  accompanied  by  a  statement  bj 
tha  moTing  party  that  the  court  might  pua  upon  said  motion  then  and  there 
without  taking  time  to  consider  the  same,  and  that  no  far  aa  defendant  was 
eonoemed  the  motion  might  then  and  there  be  OTerruled,  is  not  auch  a  oonsent 
to  the  order  OTeriuling  the  motion  aa  would  Justify  this  court  in  rsfnaing  to 
rerlew  the  order  ts  one  entered  by  consent  of  the  party  affected  thereby,  when 
it  appeared  that  the  remarka  were  made  in  view  of  the  fact  that  the  qnestkna 
inyolYcd  had  theretofore  been  argued  and  considered,  and  appellant  ondw- 
•tood  his  time  for  appealing  waa  about  to  expire. 

Appeal  fi*om  Second  Judicial  Didrid^  Silver  Bow  Oowdg. 
Oo  motion  to  dismiss  the  appeal.     Denied. 
Qeorge  Haldom^  for  the  Motiop. 
•71  S,  Shropshire^  oontrcu 

Harwood,  J. — Respondent,  by  motion,  urges  tbe  dismissal 
of  tiiis  appeal  on  alleged  groundsas  follows:  1.  Because appd- 
lauty  by  leave  of  court,  withdrew  his  motion  for  a  new  trial, 
and  thereafter  filed  another  motion  in  its  stead,  ''long  after 
the  time  for  filing  notice  of  intention  to  move  fur  4  new  trial 
had  expired,  as  api)ears  from  the  transcript  on  appeal ";  2.  Be- 
cause ''appellant  consented  that  the  court  might  pass  on  tlie 
motion  for  a  new  trial  without  taking  time  to  consider  the 
same,  and  that,  so  far  as  appellant  was  concerned,  the  motion 
might  be  then  and  there  overruled  by  the  court.'' 

It  appears  that  the  trial  of  this  action  resulted  in  judgment 
for  plaintiff,  and  thereupon  defendant,  within  the  time  pro- 
vided by  law,  served  upon  resi)ondeut  its  notice  of  intention 
to  move  for  a  new  trial  upon  certain  grounds  set  forth,  and 
thereafter,  within  (he  time  required,  prepared,  served,  and  ob* 
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tained  the  settlement  of  its  statement  on  motion  for  a  new  trial| 
and  filed  the  same  with  the  clerk  of  the  court.  It  appears  by 
entry  of  record  tliat  when  the  motion  for  new  trial  was  brouglit 
on  for  hearing,  three  days  after  the  settlement  and  allowance 
of  the  statement,  defendant  was  '^ granted  leave  to  withdraw 
motion  for  a  new  trial  hereinbefore  filed,  and  defendant  files  a 
motion  for  a  new  trial  herein,  which  motion  is  by  consent 
submitted  to  the  court  without  argument,  and  said  motion  is 
by  the  court  overruled.^'  This  record  entry  implies  that  de- 
fendant had  filed  a  motion  for  new  trial  in  said  case,  and  on 
withdrawing  it,  by  leave  of  court,  immediately  substituted 
another  motion  for  a  new  trial,  which  was  then  and  there 
brought  on  for  bearing,  and  ruled  upon  by  the  court. 

Respondent's  counsel,  in  urging  the  dismissal  of  this  appeal, 
insists  that,  by  the  withdrawal  of  the  motion  for  a  new  trial 
by  leave  of  court,  appellant  withdrew  his  notice  of  intention  to 
move;  that  the  notice  of  intention  really  constitutes  the  motion 
for  a  new  trial,  and  a  formal  written  motion  is  not  essential; 
that,  therefore,  if  the  notice  of  intention  to  move  constituted 
the  motion,  the  withdrawal  of  the  motion  was  in  effect,  techni- 
cally,  a  withdrawal  of  the  notice  of  intention  to  move.  We  do 
not  find  such  intendment  in  the  fact  that  in  addition  to  his  no- 
tice of  intention  to  move  for  a  new  trial,  setting  forth  the 
grounds  thereof,  accompanied  by  the  statement  of  the  case 
''specifying  particulars"  relied  on,  appellant  prepared,  in  writ- 
ing, a  formal  motion,  and,  apparently  not  being  satisfied  with 
the  motion  first  prepared,  withdrew  it,  by  leave  of  court,  and 
substituted  another  formal  motion  for  a  new  trial  in  its  stead. 
We  see  nothing  improper  in  this  practice,  nor  any  ground  or 
implication  whereby  we  could  justly  interpret  the  withdrawal 
of  tlte  first  motion  as  a  withdrawal  of  the  intention  to  move, 
which  is  the  very  foundation  of  the  whole  proceeding.  It  is 
true,  as  respondent's  counsel  concede^  that,  strictly,  a  formal 
written  motion  for  a  new  trial  is  not  essential  to  the  proceeding; 
that  is,  the  proceeding  is  not  defective  if  the  hearing  is  brought 
on  by  application  of  counsel  to  the  court  for  a  new  trial,  based 
upon  the  notice  of  intention  to  move,  and  the  record,  statement, 
bill  of  exceptions,  or  affidavit  (section  298,  Code  Civ.  Proc.), 
used  in  support  of  the  motion  (  Wallace  v.  LewU,  9  Mont.  399; 


502    Wastl  v.  Montana  Union  Ry.  Co.    [Dec.  T.,  1898 

Fabian  v.  Collins,  2  Moot.  510).  That  being  the  case,  we  are 
unable  to  perceive  U{K>n  what  rules  of  logic  or  reason  it  should 
be  held  that  the  presentation  of  a  formal  motion  in  writing, 
and  the  withdrawal  thereof^  and  aubstitution  of  another,  was, 
in  effect,  the  withdrawal  of  the  notice  of  intention  to  move  for 
a  new  trial;  in  other  words,  practically  an  abandonment  of  the 
proceeding.  Such  an  interpretation  would,  in  effect,  make  a 
matter  of  surplusage  overthow  the  whole  proceeding.  Besides 
this,  appellant's  counsel  explains  how  the  first  motion  for  a 
new  trial  was  left  with  the  clerk  of  court  along  with  the  state- 
ment, and  was  filed  without  his  knowledge,  intention,  or  con- 
sent, and  thus  became  one  of  the  files  prematurely,  and  was 
therefore  withdrawn.  We  find  in  these  events  no  ground  for 
dismissing  the  appal  from  the  order  overruling  appellant's 
motion  for  new  trial. 

The  second  alleged  ground  ui)on  which  respondent  relies  to 
dismiss  the  appeal  is  that  appellant  consented  to  the  order  over- 
ruling his  motion  for  a  new  trial,  citing  several  cases  wherein 
courts  of  last  resort  have  declined  to  review  an  order  or  pro- 
ceeding entered  by  consent  of  the  party  affected  thereby.  We 
readily  concur  in  the  proposition  that  a  party  would  not  be 
entitled  on  appeal  to  a  review  of  an  order  or  proceeding  to 
which  he  consented;  that  is,  where  it  appears  that  the  com- 
plaining party  assented  to  the  substance  and  effect  of  the  de- 
cision, he  would  not  be  entitled  to  a  review  thereof  on  appeal. 
We  must  therefore  first  ascertain  whether  the  conduct  of  ap- 
pellant has  been  such  as  to  &irly  justify  the  conclusion  that  he 
80  consented  to  the  disposition  of  his  motion  for  a  new  triaL 
The  record  entry  quoted  above  recites  that  the  motion  was, 
''by  consent,  submitted  to  the  court  without  argument";  but 
this  entry  is  supplemented  by  stipulation  in  which  counsel  for 
appellant  admits  that,  when  said  motion  was  submitted  and 
ruled  upon,  appellant  said  thai  ihe  ''court  might  {lass  upon 
said  motion  then  and  there,  without  taking  time  to  consider 
the  same,  and  that,  so  far  as  defendant  was  concerned,  the 
motion  might  then  and  there  be  overruled."  The  record 
further  shows  that,  immediately  after  the  overruling  of  appel- 
lant's motion  for  a  new  trial|  its  appeal  was  perfected  ivom  the 
order. 
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On  the  argument  of  this  motion,  appellant's  counsel  frankly 
admits  that,  on  submission  of  the  motion  for  a  new  trial,  he 
made  suggestions  to  the  effect  set  forth  in  said  stipulation.  But 
he  explains  that  those  observations  emanated  from  no  captious 
spirit,  as  might  possibly  be  inferred  from  reading  them  sepa- 
rate from  other  conditions  and  events  apparent  to  the  court 
below,  nor  from  an  intention  to  abandon  the  motion  for  new 
trial,  or  to  consent  to  the  rulings  which  appellant  was  seeking 
to  have  reviewed  through  that  proceeding,  but  that  the  sug- 
gestions quoted  emanated  from  •the  urgency  of  the  situation 
which  confronted  appellant's  counsel,  as  he  understood  his 
limitation  of  time  for  appealing  was  near  at  hand;  that  his 
remarks  were  so  understood  by  the  court  at  the  time,  in  evi- 
dence of  which  he  points  to  the  order  of  the  court,  which 
merely  recites  that  he  ''consented  to  the  submission  of  the 
motion  without  argument";  that  the  remarks  were  made  in 
view  of  the  fact  that  all  the  questions  and  conditions  involved 
were  familiar  to  the  trial  court,  and'  had  been  theretofore 
argued  and  considered. 

Upon  careful  consideration,  we  are  unable  to  find  in  the 
showing  on  this  point  such  tendency  as  would  warrant  the  in- 
terpretation urged  by  respondent,  or  the  dismissal  of  the  appeal. 
It  is  one  thing  to  consent  to  the  conditions  on  which  a  contro- 
versy is  to  be  determined,  adjusted,  or  settled,  and  another  to 
ask  a  court  to  make  a  formal  ruling  upon  a  proceeding  which 
had  been  fully  considered  in  that  court,  so  as  to  enable  the 
party  feeling  aggrieved  to  appeal  for  a  review  of  the  questions 
involved.  We  think  appellant's  conduct  and  suggestions  at 
the  time  of  submitting  the  motion  for  new  trial  signify  the 
latter  intention  only. 

Order  denied. 

Pembebton,  C,  J.,  and  Db  Wrrr,  J.,  concur. 
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WELLS,  Appellant,  v.  DARBY,  Respondent. 

(Aisaed  Xaroh  SB.  1898.    Bedded  December  90. 1808.] 

yoBoraui  Emibt  AMD  DwrAutMB^AeU  con§HUiUmg.^EikieaiDg  opoa  pramiaMud 
procuring  the  pouefldoii  thereof  from  the  agent  and  aerrant  of  the  par^  In 
posaeasion  by  threata  of  arreat  if  he  doea  not  aarrrender  them  within  two 
honra  ia  a  forcible  entry  and  detainer  within  aeotion  716  of  the  Oode  of  OiTil 
Procedure  defining  such  offenae  to  be  oonatitated,  inier  oHa,  by  a  peaoeabia 
entry  and  the  turning  ont  by  force,  or  Mghtening  by  threata,  or  other  cirenm- 
stances  of  terror,  the  partiea  ont  of  poaaeaaion,  and  detaining  and  holdiBg  the 
iaitaehy  T.  FUUwf^,  8  XonL  866;  Ibbm  r.  TUnum,  1  Monk  179,  dt6d.> 


Appeal  from  First  Judicial  District^  Lewis  and  Oarhe  Qnmfjr* 

Fordble  entry  and  detainer.  Judgment  wbb  rendered  for 
the  defendant  below  by  BucK^  J.|  on  motion  for  nonsuit.  Re- 
versed. 

T.  K  Q^Ucher,  for  Appellant 

A  iorcible  entry  and  detainer  is  a  violent  taking  and  keefv 
ing  possession  by  one,  of  any  lands  and  tenements  occupied  by 
another,  by  means  of  threats,  force,  or  arms  and  without  au- 
tliority  of  law.  (8  Am.  &  Eug.  Eucy  of  Law,  101.)  The 
law  implies  that  an  unauthorised  entry  upon  the  premises  of 
another  is  made  with  force,  and  no  evidence  of  such  force  is 
required.  {Febes  v.  Tierman,  1  Mont  179;  £uri  v.  Slaie,  S 
Brev.  413.)  An  entry  into  the  possession  of  another  against 
his  will,  however  quietly  it  may  be  done,  is  a  forcible  entry  in 
legal  contemplation.  {Crofv.  BaUinger^  18  111.  201;  65  Am. 
Deo.  736.)  If  the  plaintiff  is  in  peaceable  possession  and  the 
defendant  forcibly  enters  upon  him,  he  can  maintain  forcible 
entry  and  detainer  though  the  title  may  be  in  the  defendant 
(McOauley  v.  WeUer,  12  Cal  600.)  To  constitute  a  forcible 
entry  and  detainer  it  is  not  necessary  that  violence  and  outrage 
upon  person  or  property  should  be  resorted  to.  If  the  actual 
possession  be  taken  and  held  under  circumstances  which 
show  that  it  will  not  be  surrendered  without  a  breach  of  the 
peace,  it  is  a  forcible  entry  and  detainer.  {Childress  v.  Blacky 
9  Yerg.  317;  Sfieeliy  v.  Flaheity,  8  Mont  356;  Smith  v.  Hoag, 
45  111.  250;  Jartris  v.  Hamiliofi,  16  Wis.  674.)  The  obvious 
aim  of  the  statute  is  to  prevent  any  man  from  asserting  his 
title  or  right  by  violence.     Its  purpose  is  to  defeat  the  occupa* 
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tion  and  poBsession  of  property  by  force,  and  to  cause  every 
inan  to  submit  to  the  law  instead  of  being  a  law  unto  himself. 
(Boardman  v.  77iainpson,  3  Mont.  390.)  An  action  of  forcible 
entry  and  detainer  is  quasi  criminal  in  its  nature,  and  is  de- 
signed to  prevent  breaches  of  the  peace.  It  does  not  admit  of 
a  defense  of  title  or  right  of  possession.  The  defense  must  be 
confined  to  actual  possession.  (Parka  v.  Berkley,  1  Mont.  617; 
Boardman  v.  Thompson,  3  Mont.  389;  Sheehy  v.  Flaherty,  8 
Mont.  369.)  If  the  entry  was  either  forcible  or  unlawful  then 
the  detention  related  back  to  the  entry  and  became  forcible. 
(State  v.  Wilson,  94  N.  C.  839;  Dickinson  v.  Maguire,  9  Cal. 
46;  Datis  v.  Woodward,  19  Minn.  174.) 

Aslibum  K»  Barbour,  for  Respondent. 

It  was  not  shown  that  the  possession  was  taken  by  peaceable 
entry  and  turning  out  by  force  or  threatening  by  threats  or 
other  circumstances  of  terror  the  party  or  parties  out  of  posses- 
sion, and  therefore  a  recovery  could  not  be  maintained  upon 
that  ground.  Nor  was  the  entry  made  in  the  temporary  ab- 
sence of  the  party  or  parties  in  pos^session;  as  the  plaintiff  was 
there  present  by  his  agent  at  the  time  the  possession  was  taken. 
Even  if  the  presence  of  the  servant  was  not  his  peaceable  pos- 
session, then  it  cannot  be  maintained.  (Hammd  v.  Zobelein, 
61  Cal.  632;  Barlow  v.  Bums,  40  Cal.  351.)  There  is  no  evi- 
dence of  any  force  being  used  in  detaining  the  possession  ot 
this  property,  or  of  any  demand  being  made  for  its  {lossession 
by  the  appellant.  Even  had  there  been  a  forcible  detainer, 
plaintiff  could  not  recover.  {Potter  v.  JUercer,  63  Cal.  674.) 
One  who  enters  peaceably  and  in  good  faith  under  a  claim  of 
title,  is  not  liable  for  an  unlawful  detainer,  even  if  he  resists 
the  entry  of  the  prior  ])osscssor.  (Cotiroy  v.  Dnane,  45  Cal. 
698.)  The  declaration  of  defendant  to  plaintiff  that  he  will 
not  go  off  the  premises  unless  put  off  by  force  or  hy  law,  does 
not  constitute  a  forcible  detainer.  The  mere  surmise  of  the 
party  that  if  he  attempts  to  regain  possession,  force  will  be 
i|se<l  to  prevent  it,  is  not  enough  to  show  a  forcible  detainer; 
but  an  attempt  must  be  made  to  regain  possession,  and  either 
force  or  threat  of  force  used  to  resist  it.  (Hodgkhs  v.  Jordan, 
%9  Cal.  577.)     '^The  statute  does  not  include  every  entry  ujion 
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lands,  or  every  trespass.'^  (Sheehy  v.  Flaherty,  8  MoDt  369.) 
No  force  was  shown  or  exhibited  in  obtaining  possession  of  the 
premises  in  question;  The  respondent  declared  his  intention 
simply  to  resort  to  legal  process  to  put  appellant's  agent  oat 
of  possession.  There  was  no  breach,  or  threat  of  breach,  of 
the  peace,  or  threatened  bodily  harm  or  injury,  or  any  exhibi- 
tion of  arms  or  other  circumstances  of  terror.  Therefore  ap- 
pellant failed  to  prove  his  case.  {Preston  v.  Kehoe,  15  CaL 
316;  Thompson  v.  Smith,  28  Cal.  527;  MoMinn  v.  Bliss,  SI 
Cal.  122;  Peacock  v.  Leonard,  8  Nev.  84;  Jarvis  v.  Hamilton, 
16  Wis.  574;  Parks  v.  BarUey,  1  Mont.  617.)  In  all  cases 
there  must  be  something  more  than  a  mere  trespass  upon  the 
property.  (Qis^ro  v.  Tewksbury,  69  CaL  568;  Wilbur  v. 
Chary,  39  Cal.  660.) 

Pemberton,  C.  J. — ^Tliis  is  an  action  of  forcible  entry  and 
detainer. 

In  the  trial  of  the  cause  in  the  court  below,  at  the  close  of 
the  testimony  on  the  part  of  plaintiff,  the  defendant  moved  for 
a  nonsuit  on  the  ground  ^Uhat  the  said  plaintiff  has&iled  to 
prove  a  sufficient  cause  to  entitle  him  to  a  judgment  herein, 
inasmuch  as  he  has  failed  to  prove  a  forcible  or  unlawful  entry 
of  the  premises  in  question.'' 

The  court  sustained  the  motion,  and  entered  judgment  in 
favor  of  defendant  for  costs.  From  this  action  of  the  court 
this  appeal  is  prosecuted.  ^ 

'i  he  evidence  in  the  case  is  substantially  as  follows: 

Plaintiff  had  been  in  possession  of  the  premises  (the  title  to 
which  seems  to  be  in  dispute)  since  1878,  having  built  houses, 
fences,  stables,  eta,  thereon,  and  occupied  the  same  until  the 
twenty-seventh  day  of  April,  1892,  when  he  found  the  defend- 
ant in  possession  of  the  same;  that  he  found  his  furniture 
move<I  out  and  stored  in  an  outhouse,  and  that  the  defendant 
and  his  family  forbade  him  to  further  occupy  or  use  the  prem- 
^  ises;  that  William  Crosswright  was  plaintiff's  hired  man  in 
possession  of  the  premises  on  the  twenty-seventh  day  of  April, 

11892.  William  Crosswright,  as  the  agent  and  hired  man  of 
plaintiff,  was  in  possession  of  the  premises  on  the  twenty- 
seventh  day  of  April,  1892,  when  the  defendant  came  and, 
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after  showing  some  pai>erS|  demanded  possession  of  the  prem« 
isea  of  Crosswright.  Crosswright  declined  to  surrender  the 
possession  thereof  until  he  could  see  the  plaintiff.  The  de* 
fendant  then  said  to  witness  that  he  would  have  him  arrested 
in  two  hours  if  he  did  not  give  up  possession.  Witness  says 
lie  would  not  have  given  up  the  {lossession  but  for  the  threat 
to  have  him  arrested  until  he  had  seen  and  informed  plaintiff. 
Witness  sajs  he  gave  up  the  premises  on  account  of  said  threat; 
that  he  did  not  want  to  get  mixed  up  in  the  matter;  that  it 
was  not  his  fight;  that  under  these  circumstances  he  left  the 
premises,  surrendering  the  possession  thereof  to  defendant. 

Our  statute,  section  716,  first  division,  Ckxle  of  Civil  Pro- 
cedure, defining  forcible  entry  and  detainer,  is  as  follows: 

'^Sec.  716.  No  person  or  persons  shall  hereinafter  make 
any  entry  into  lands,  tenements,  or  other  possessions,  or  by 
entering  upon  any  gulch,  mining  claim,  or  quartz  lode  mining 
claim,  or  other  mining  claim,  in  the  temporary  absence  of  the 
party  or  parties  in  possession,  or  by  entering  peacrably  and  ^ 
the  turning  out  by  force,  or  frightening  by  threats,  or  other/ 
circumstances  of  terror,  the  party  or  parties  out  of  possessio^ 
and  detain  and  hold  the  same.  In  every  such  case  the  person 
so  offending  shall  be  deemed  guilty  of  a  forcible  entry  and  de- 
tainer within  the  meaning  of  this  act.'' 

Did  the  acts  and  language  of  defendant  tend  to  prove  a 
forcible  entry  and  detainer  under  this  statute?  Were  tlie  lan- 
guage and  acts  of  defendant  toward  Crosswright  calculated  to 
frighten  him  or  place  him  in  terror?  If  so,  was  it  by  the  use 
of  such  means  that  the  defendant  obtained  the  possession  of 
the  premises?  If  so,  the  defendant  was  guilty  of  such  acts  as 
are  denounced  by  the  statute  as  constituting  a  forcible  entry 
and  detainer. 

In  Shediy  v.  Flaherty^  8  Mont.  365,  the  court  says:  ^^We 
are  not  to  be  understood  as  declaring  that  there  must  be  actual 
physical  force,  or  an  actual  or  threatened  breach  of  the  peace, 
in  order  to  make  an  entry  made  in  the  presence  of  one  in  pos- 
session a  forcible  entry." 

We  think  the  evidence  tends  to  prove  that  the  defendant 
entered  upon  the  premises  and  took  possession  '^  without  the 
consent  and  against  the  will  of  the  party  in  possession.''    The 
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witnesSy  Cro88wright|  swears  that  lie  would  not  have  given  up 
tlie  possessiou  but  for  the  threat  of  defendant  to  have  him  ar- 
rested in  two  hours. 

We  think  the  evidence  tends  to  show  that  defendant's  entrj 
upon  the  premises  in  question  was  unauthorized.  In  Fd>e9  v. 
Heifuin,  1  Mont.  179,  the  oourt^  speaking  through  Mr.  Justice 
Knowles,  say:  '^The  unauthorised  entry  upon  the  premises  of 
anotiier  is  a  trespass.  When  such  a  state  of  facts  is  established, 
the  law  implies  that  the  entry  was  done  with  force,  and  it  is 
not  necessary  to  offer  any  further  evidence  upon  that  point.'' 

We  think  the  evidence  tends  to  show  that  the  defendant's 
entry  upon  the  premises  in  question  was  unauthorised;  that  he 
turned  out  of  possession  the  party  in  possession  by  tlireats^and 
placing  him  in  terror  of  arrest,  and  thereby  obtained  posses- 
sion. 

If  the  evidence  tended  to  prove  these  facts,  it  tended  to  es- 
tablish the  allegations  of  the  complaint  In  determining  the 
motion  for  nonsuit,  the  court  should  have  deemed  proved  what- 
ever material  allegations  the  evidence  tended  to  prove.  We 
think  the  court  erred  in  sustaining  the  motion  for  nonsuit. 

The  judgment  is  therefore  reversed. 


Bevereed. 


Harwood  and  De  Witt,  JJ.,  concur. 


^^  ^1      MATTINGLY  bt  al.,  Rbbpondentb,  v.  LEWISOHN, 
,24  SJ  Appellant. 


[Argaed  April  4, 1883.    Decided  Deoember  28;  189S.] 

XxHES  AKD  ^unvQ^Judgments^Bevenal—ln  an  action  inatitated  under  eeetlim 
2326  BeTised  Statntee  of  the  United  States,  to  determine  tbe  right  of  powciiMun 
to  a  qnartz  mining  claim  wherein  it  was  determined  that  neither  party  had 
esiabliBhed  k  title,  a  reversal  of  the  judgment  on  defendant's  appeal,  upon  the 
ground  that  a  demurrer  to  the  complaint  should  hsTe  been  sustained,  Tscates 
it  entirely,  together  with  all  proceedings  subsequent  to  the  demurrer,  and 
therefore  an  amended  complaint  tiled  after  such  reversal  will  not  be  stricken 
out  upon  the  theory  that  tlie  Judgment  still  stood  in  force  as  an  adjudication 
of  plaintiff's  rights. 

BkUit^Declaratory  iiatemenl^TfwtntcHfm9.—ln  an  action  to  determine  the  ri|^t 
of  possesBion  to  a  mining  claim,  it  is  proper  to  instruct  the  Jury  that  the  de- 
claratory statement  required  to  be  fllsd  bj  the  locator  of  a  mining  dalmj  and 


13  Mont.]         Mattinqly  v.  Lbwisohn.  609 

recorded  in  the  office  of  the  recorder  of  the  oonntj  in  which  the  olaiai  if  l»» 
eated,  most  he  on  oath.    (Metcalfy.  PrescoU,  10  Hont.  288,  cited.) 

Sjjmt—Annual  rq[fre8entation^ltistruclion$.^ln  snch  case  an  iiiBtrnotion,  in 
effect,  that  it  wai  not  neoeesarj  for  the  plaintifiiB  to  prove  annual  repreeenta* 
tion  of  their  claim,  ii  proper,  where  there  was  no  iasue  raised  hy  the  pleading! 
in  reepect  thereto. 

BxKE^Same^InftruciionB.^Iu  snch  case  an  instruction  upon  the  issue  of  annual 
representation  is  not  prejudicial  to  defendant  which  states  that  there  is  no  dis- 
pute that  seven ty-fire  dollars  worth  of  work  was  done  on  defendant's  claim, 
but  that  as  to  the  remaining  twentj-five  dollars  the  fact  is  disputed,  and  the 
evidence  conflicting,  where  the  actual  amount  in  dispute  was  but  a  few  doUart 
lev. 

SAWt— Same— InstrucHont^^Am  instruction  which  correctly  states  the  requiro* 
menta  of  the  law  in  respect  to  annual  representation  cannot  be  held  erroneoQa 
in  that  it  exacts  too  rigid  a  compliance  with  the  letter  of  the  mining  laws. 

BiMMSafM—Indructiont.— In  such  case  an  instruction  upon  the  question  of 
annual  representation,  that,  in  estimating  the  amount  of  work  or  improve* 
ments,  the  test  is  not  what  was  paid  for  it,  but  depends  entirely  upon  whether 
or  not  said  work  or  improvements  were  reasonably  worth  the  sum  of  on« 
hundred  dollars,  is  proper,  and  is  not  susceptible  to  the  construction  that  tlw 
value  of  the  daim  must  have  been  enhanced  by  such  work. 

Appeal  from  Second  Judicial  Didfiot,  Silver  Bow  OourUy. 

Action  to  determine  the  right  of  possession  to  mining  prop- 
erty. The  oause  was  tried  before  McHatton,  J.  Plaintiffs 
had  judgment  below.    Affirmed. 

M.  KirhpaJbick^  for  Appellant. 

I.  The  court  erred  in  overruling  defendant's  motion  to 
strike  out  the  amended  oomplaiut.  The  legal  effect  of  the 
judgment  of  the  supreme  court  was  to  reverse  only  that  portion 
of  the  judgment  appealed  from  which  adjudged  that  defendant 
Jjewisohn  had  established  no  title  to  the  premises  in  contro- 
versy; leaving  that  portion  of  said  judgment  wliereby  it  was 
adjudged,  that  plaintiffs  had  established  no  title  to  said  preni- 
iseSi  unreversed  and  final  as  to  plaintiffs;  and  that  plaintiffs 
were  thereby  precluded  from  asserting  any  right  or  title  in,  or 
to  said  premises;  had  no  right  to  file  the  amended  complaint 
or  to  introduce  evidence  in  support  of  its  allegations,  or  to  par- 
ticipate in  the  trial  of  the  action.  The  judgment  of  the  district 
<x)urt  rendereil  March  12, 1887,  was  in  legal  contemplation  an 
adjudication  that  the  plaintiffs  had  no  right  or  title  in  or  to 
the  premises  in  controversy.  {Jackson  v.  R(^^  109  U.  S.  444.) 
That  judgment  remains  unreversed  and  final  as  to  the  plaintiff's^ 
notwithstanding  the  appeal  prosecuted  by  defendant  Lewisohn| 
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and  the  judgmeut  rendered  thereon  by  the  supreme  court  of 
Montana  territory.  It  is  a  judgment  severable  in  law^  and  in 
fact,  into  two  distinct  elements;  a  judgment  compounded  of  two 
adjudications,  separate  and  distinct  from  each  other  in  charac- 
ter, and  in  the  consequences  attached  to  each.  By  the  one  it 
was  adjudged  that  the  plaintiffs  had  no  title  to  the  premises  in 
c^ontroversy;  by  the  other  that  the  defendant  had  no  title  to 
the  premises  in  controversy.  The  judgment  is  in  favor  of 
neither  of  the  parties  to  the  action,  but  against  both.  Neither 
party  has  any  interest  in  the  adjudication  rendered  against  the 
other,  since  a  similar  adjudication  was  rendered  against  him- 
self. It  cannot  matter  to  Lewisohn  that  plaintiffs  are  adjudged 
to  liave  no  title  as  long  as  he  also  is  declared  to  be  in  the  same 
category.  In  short,  these  adjudications  are  as  distinct  and 
severable  as  though  they  had  been  rendered  on  different  days 
or  in  different  actions.  There  is  no  assignment  that  the  court 
erred  in  rendering  judgment  against  the  plaintiffs,  nor  in  any 
action  or  ruling  which  led  to  that  result.  Thus  the  notice  of 
appeal  read  in  connection  with  the  specifications  of  error  show 
that  Lewisohn's  appeal  was  limited  to  that  distinct  |)art  of  the 
judgment  which  was  rendered  against  himself.  The  statute 
limits  the  right  of  appeal  to  parties  who  are  aggrieved. 
(Code  Civ.  Proc,  §  420.)  Lewisohn  was  in  no  manner 
aggrieved  by  the  judgment  against  the  plaintiffs,  and  had 
no  right  to  api>eal  therefrom.  ''An  appeal,''  says  the  supreme 
court  of  the  United  States,  "  brings  up  for  review  only  that 
which  was  decided  adversely  to  the  appellant."  (Loudon  v. 
Taxing  di^rid,  104  U.  S.  771,  774;  Buckingham  v.  McLean, 
13  How.  150;  ChiUenden  v.  Brewster,  2  Wall.  191,  195.) 
And,  as  the  cases  show,  the  principle  applies  whether  the  ap- 
I)eal  is  from  the  whole  or  a  part  of  a  judgment  or  decree.  It 
applies  a /ottiort  to  a  case  like  the  present,  where  the  judg- 
ment is  composed  of  two  entirely  distinct  adjudications,  and 
where  the  assignments  of  error  show  that  the  appellant  sought 
the  reversal  of  the  one  against  himself  only.  In  such  a  case 
it  is  a  matter  of  jurisdiction,  and  the  appellate  court  has  no 
jurisdiction  to  reverse  the  adjudication,  which  was  made  in  the 
trial  court  against  the  party  not  appealing,  and  who  by  not 
appealing  admits  its  correctness  and  waives  all  errors.    (See^ 
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also,  IVden  y;  Blair,  21  Wall.  241;  United  Siaies  v.  Hickey, 
17  Wall.  9,  13;  OUy  Nat.  Bank  v.  Hunter,  129  U.  S.  678; 
Maekall  v.  MacMl,  135  U.  S.  167.)  A  party  who  is  ag- 
grieved by  one  branch  of  a  decree  does  not  thereby  acquire  a 
right  to  call  in  question  another  portion  of  a  decree  which  has 
no  bearing  or  effect  on  his  rights  and  interests.  {Ouyier  v. 
Moreland,  6  Paige,  273,  276;  Hayne  on  New  Trial  and  Ap- 
peal, §  281;  Haihaway  v.  Brady,  23  Cal.  122,  126;  Morley  v. 
Elkina,  37  Cal.  454;  PeopU  v.  Noregea,  48  Cal.  123;  Dough- 
erty V.  Henarie,  47  Cal.  9,  13;  MoCjreery  v.  Everding,  44  Cal. 
284;  Hibemia  Bank  v.  Ordway,  38  Cal.  679;  Farmer^  L.  &  T. 
Co.  V.  Waterman,  106  U.  8.  265;  Randall  v.  Hunter,  69  Cal. 
80;  Jackson  v.  Brown,  82  Cal.  275;  People  v.  Beia,  76  Cal. 
269;  People  v.  Leet,  23  Cal.  163;  DeLeon  v.  Higuera,  16 
Cal.  496;  Ricketaon  v.  Richardson,  26  Cal.  149,  155;  Steele  v. 
Wliiie,  2  Paige,  478;  McGregor  v.  Pearson,  51  Wis.  122; 
Gage  v.  Davis  (111.  Nov.  11,  1887),  14  N.  E.  36;  Bank  of 
Oxford  V.  RobbiU,  108  N.  C.  625.)  It  does  not  alter  the  case 
that  the  supreme  court  placed  its  judgment  of  reversal  on  the 
ground  that  the  complaint  did  not  state  facts  sufficient,  in  tiiat 
it  failed  to  allege  that  the  plaintiffs  had  filed  an  adverse  claim 
and  commenced  suit  within  the  time  limited  by  statute.  Such 
reversal  did  not  effect  the  adjudication  against  the  plaintiffs, 
but  only  that  against  the  defendant  who  appealed.  {Lake  v. 
Ttbbitts,  66  Cal.  481,  484;  Nichols  v.  Dunphy,  68  Cal.  605.) 

II.  The  jury  were  instructed  that  there  was  no  dispute  that 
seventy-five  dollars'  worth  of  work  was  done  on  the  Miners' 
Union  in  1884,  but  that  as  to  the  remaining  twenty-five  dollars 
the  fact  is  disputed  and  the  evidence  conflicting.  It  is  con- 
ceded that  at  least  $78.60  worth  of  work  was  done  in  1884. 
The  state  of  the  evidence  taken  in  connection  with  the  in- 
struction makes  the  smallest  amount  material.  The  instruc- 
tion was  erroneous.  (Hayne  on  New  Trial  and  Appeal,  343- 
45,  851-63.) 

III.  The  instruction  is  likewise  erroneous  in  exacting  too 
rigid  a  compliance  with  the  letter  of  the  mining  laws.  Those 
laws  have  never  been  construed  by  the  courts  according  to 
their  letter;  but  in  a  spirit  of  liberality  towards  the  prior  lo- 
cator and  honest  occupant  of  mining  ground,  and  so  as  to  avoid. 
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if  possible,  a  forfeiture  of  prior  rights.  (Quimby  v.  Boyd,  8 
Col.  208,  209;  Flatnn  v.  Maitingly,  8  Mont  246;  Russdl  ▼. 
Chumasero,  4  Mont.  309;  McOinnis  v.  Egbet,  8  Gol.  46;  North 
Noonday  M.  Co.  v.  0/-t«n«  Jf.  Cb.,  6  Saw.  300,  309,  313,314; 
Jwpiier  M.  Co.  y.Bodie  M.  Cb.,  7  Saw.  96,  114, 116;  ZaUen  v. 
Higldand  Chief,  2  McCrary,  39-43;  Patehen  v.  Kedey,  19  Nev. 
404,  416;  Craig  ▼.  Thompson,  10  Col.  628;  8outhe»fi  Cross  do. 
Mining  Cb.  v.  Europa  Mining  Cb.,  16  Nev.  383;  Carier  ▼. 
Bacigalupi,  83  Cal.  192,  193;  Ooldm  Fleeoe  de.  Co.  ▼.  Cable 
do.  Cb.,  12  Nev.  326,  327.) 

ly.  The  notice  of  location  was  admitted  in  evidence  with- 
out exception  by  plaintiffs.  Thev  are  now  precluded  from  urg- 
ing any  objection  thereto.  (Garfield  eie.  Cb.  v.  Hammer,  6  Mont. 
62.)  The  notice  of  location  is  sufficient.  There  was  a  sub- 
stantial compliance  with  the  statute  and  the  essential  facts  are 
stated  ^'on  oath.''  (Haustoorth  v.  Butcher,  4  Mont.  299,  309; 
RusseU  V.  Oiumasero,  4  Mont  317.) 

F.  T.  MoBride,  for  Respondents. 

The  judgment  of  the  district  court  of  March  12,  1887,  was 
not  in  legal  contemplation  an  adjudication  that  the  plainti£b 
had  no  right  or  title  in  or  to  the  premises  in  controversy. 
Section  2326  of  the  Revised  Statutes  of  the  United  States,  as 
amended  by  the  act  of  Congress  of  date  March  3,  1881,  under 
which  section  counsel  correctly  alleges  the  action  was  brought, 
does  not  authorize  that  kind  of  a  judgment  to  be  rendered. 
The  action  was  one  in  which  the  United  States  was  interested, 
but  was  not  a  party.  There  were  two  opposing  parties  in  the 
action,  parties  plaintiff  on  the  one  hand  and  parties  defendant 
on  the  other,  and  there  was  one  judgment  rendered,  and  when 
defendant  appealed  therefrom  he  appealed  from  the  whole 
judgment  so  far  as  it  concerned  himself  on  the  one  hand  and 
the  opposing  parties  plaintiff  on  the  other.  The  plaintiffs  were 
parties  in  the  supreme  court,  and  that  court  had  jurisdiction 
over  the  entire  judgment  so  far  as  it  concerned  Mattingly  et  al. 
on  the  one  side  and  Lewisohn  on  the  other*  {Barkley  v.  Logan, 
2  Mont,  296;  ChriUenden  v.  Brewster,  2  Wall.  1 91;  Comp.  Stats., 
div.  1,  §  441.)  And  when  the  supreme  court  reversed  the  judg- 
ment of  the  district  court  and  remanded  the  cause  on  account 
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of  error  oocurlng  before  the  trial,  the  case  was  returned  to  the 
district  court  for  trial  between  the  plaintiffs  on  the  one  hand 
and  the  defendant  Lewisohn  on  the  other  upon  all  the  issues* 
(Hayne  on  New  Trial  and  Appeal,  904,  906,  906,  and  907^ 
and  cases  cited;  Cottier  v.  Erwm^  2  Mont  656;  Woolman  va 
Oarringer,  2  Mont.  405-08.) 

XL  The  court  was  justified  in  instructing  the  jury  that 
there  was  a  conflict  .of  testimony  as  to  the  said  remaining 
twenty-five  dollars  of  representation  work  for  the  year  1884 

The  instruction  does  not  require  more  than  the  United  Statea 
statute,  the  language  of  the  statute  being  that  not  less  than  one 
hundred  dollars  of  work,  etc.,  shall  be  performed,  etc. 

Neither  a  rule  of  miners  nor  a  state  statute  can  authorise 
less  than  one  hundred  dollars  annual  labor  or  representation 
work  without  being  in  conflict  with  the  laws  of  Congress,  and^ 
therefore,  void.    (Sweet  v.  Wd)ber  eial,7  Col.  443.) 

III.  The  notice  of  location  of  the  Miners'  Union  lode 
claim  is  fatally  defective,  inasmuch  as  it  is  not  on  oath. 
{aDonnett  v.  Glenn,  8  Mont.  264;  9  Mont.  452;  Metcfdf  v. 
FrucoU,  10  Mont  283.) 

Statement  of  the  case  by  Mr.  Justice  Harwood. 

Among  other  assignments,  ap|)ellant's  counsel  criticise  as 
erroneous  certain  instructions  numbered  1,  3,  4,  6,  and  6, 
given  by  the  court  to  the  jury,  as  follows: 

1.  ^'A  location  of  a  quarlz  lode  claim  is  made  by  complying 
with  the  requii'emeuts  of  the  laws  of  the  United  States  and  of 
the  territory  or  state  of  Montana,  and  such  requirements  are 
as  follows,  to  wit:  There  must  be  discovered  within  the  limits 
of  the  claim  located  a  vein  or  crevice  of  quartz  or  other  rock 
in  place,  bearing  gold,  silver,  or  other  precious  metals,  and  the 
vein  or  crevice  must  have  at  least  one  well-defined  wall  rockj 
the  location  must  be  so  well  and  distinctly  marked  on  the 
ground  that  its  boundaries  can  be  readily  traced,  and,  within 
twenty  days  after  making  the  location,  the  locator  or  locators 
must  file  and  have  recorded  in  the  ofiice  of  the  county  recorder 
of  the  county  in  which  the  claim  is  situated  a  declaratory  states 
ment  on  oath,  containing  the  names  of  the  locators,  the  date  of 
the  location,  and  such  a  description  of  the  claim  located^  with 
Vol.  XI1I.-88 


614  Mattinoly  v.  Lewisohn,    [Dec.  T.,  1898 

ireference  to  such  natural  objects  or  permaueDt  monuments,  as 
i?ill  identify  the  claim;  the  claim  located  may  equal  but  can- 
not exceed  fifteen  hundred  feet  in  length  along  the  vein,  and 
three  hundred  feet  in  width  on  each  side  of  the  center  of  the 
veil);  the  locator  or  locators  must  be  citizens  of  the  United 
States,  or  must  have  declared  their  intention  to  become  such/' 

3.  ^'It  is  not  alleged  or  pleaded  on  the  part  of  the  defend- 
ant tliat  the  plaintiffs  have  forfeited  the  ground  in  controverqr 
in  this  action  by  reason  of  a  failure  to  perform  the  labor  or 
make  the  improvements  required  by  law,  and  there  is  no 
necessity  for  plaintiffs  to  prove  such  representation,  but  if  yoa 
find  the  ground  in  controversy  herein  was  on  the  first  day  of 
January,  1886,  vacant  and  unappropriated  ground,  and  that 
the  plaintiffs,  or  those  under  whom  the  plaintiffs  claim,  located 
the  same  according  to  the  law  as  given  you  in  the  instruction 
herein,  then  you  will  inquire  no  further,  but  will  find  a  ver- 
dict for  the  plaintiffs." 

4.  *^The  plaintiffs  in  this  action  deny  the  location  of  the 
Miners'  Union  lode  claim,  and  also  allege  that  the  said  claim, 
if  it  ever  was  located,  has  been  forfeited  by  a  failure,  on  the 
part  of  the  defendants  and  their  predecessors  in  interest,  to  per- 
form the  labor  or  make  the  improvements  required  by  law 
during  the  year  1884;  and  if  the  jury  find  from  the  evidence 
either  that  there  was  no  location  of  the  Miners'  Union  lode 
claim,  or  that  the  same  was  forfeited  for  failure  to  perform  the 
labor  or  make  the  improvements  required  by  law,  then  in 
either  case  the  ground  would  be  subject  to  location,  and  if  tlie 
plaintiffs  complied  with  the  requirements  of  the  law  as  herein- 
before given  in  making  their  location,  then  the  jury  are  in- 
structed to  find  for  the  plaintiffs." 

6.  '^  If  you  find  from  the  evidence  that  although  Fisher  may 
have  made  a  valid  location  of  the  said  Miners'  Union  claim, 
but  he  or  his  successors  in  interest  failed  to  do  one  hundred 
dollars'  worth  of  work,  or  to  place  one  hundred  dollars'  worth 
of  improvements  on  the  said  claim  in  the  year  of  1884,  the 
ground  was  subject  to  relocation  on  the  first  day  of  January, 
1885. 

"It  is  claimed,  and  there  is  no  dispute,  that  seventy-five  dol- 
lars' worth  of  work  was  done  on  the  said  claim  by  Jacobsj,  and 
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the  controversy  between  the  respective  parties  is  as  to  whether 
or  not  Carroll,  or  either  of  them,  did  the  other  twenlj-five 
dollars'  worth  of  work,  upon  which  point  there  is  a  conflict  of 
testimony,  and  you  will  be  the  exclusive  judges  of  the  weight 
to  be  given  to  the  testimony  of  the  respective  witnesses  and 
their  credibility,  as  well  as  their  means  of  knowledge,  and  that 
if  you  find  that  there  was  not  twenty-five  dollars'  worth  of  work 
done  by  the  said  Carroll,  or,  in  other  words,  if  you  find  that 
that  there  was  not  one  hundred  dollars  worth  of  work  done  by 
all  the  claimants  of  the  said  Miners'  Union  lode  claim,  you  will 
find  that  the  said  claimants  forfeited  all  right  and  title  to  the 
same,  and  the  said  ground  was,  on  the  first  day  of  January, 
1886,  subject  to  relocation,  and  if  there  was  any  amount  less 
than  one  hundred  dollars'  worth  done,  in  the  eye  of  the  law,  it 
occupies  the  same  position,  and  their  claim  was  forfeited  as 
much  so  as  if  they  had  done  none  at  all,  for  the  law  says  that 
there  shall  be  one  hundred  dollars'  worth  of  work  done,  or  im- 
provements made  on  a  claim  for  each  year." 

6.  ^'In  determining  the  amount  of  work  done  upon  a  claim, 
or  improvements  put  thereon  for  the  purpose  of  representation, 
the  test  is  as  to  the  reasonable  value  of  the  said  work,  or  im- 
provements, not  what  was  paid  for  it  or  what  the  contract  price 
was,  but  it  depends  entirely  upon  whether  or  not  the  said  work 
or  improvements  were  reasonably  worth  the  said  sum  of  one 
hundred  dollars." 
'  The  other  facts  are  stated  in  the  opinion. 

Harwood,  J. — This  action  was  instituted  pursuant  to  the 
provisions  of  section  2326  of  the  Revised  Statutes  of  the  United 
States  to  determine  the  right  of  possession  to  a  certain  quartz 
lode  mining  claim,  situate  in  Silver  Bow  county,  Montana,  as 
between  appellant,  who  was  applicant  for  a  patent  thereto 
under  the  name  of  Miners'  Union  Lode  Mining  Claim,"  and 
the  respondent,  who  was  the  adverse  claimant,  with  others,  of 
said  ground,  under  a  location  known  as  the  ''Great  Eastern 
Quartz  Lode  Mining  Claim." 

The  case  has  been  pending  since  1886,  and  the  present  ap- 
peal is  from  the  judgment  rendered  as  the  result  of  a  second 
trial,  wherein  it  was  determined  for  the  second  time,  that 
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appellant,  Lewisohn,  failed  to  establish  title  and  right  of  po6« 
session  to  said  ground;  and  also  an  appeal  from  an  order  over* 
ruling  his  motion  for  new  trial. 

The  first  and  most  important  question  presented  on  this  ap* 
peal  is  as  to  the  effect  of  the  first  trial,  the  judgment  and  re- 
versal of  that  judgment  by  the  supreme  court  on  a  former 
appeal. 

The  report  of  the  consideration  and  determination  of  the 
case  on  the  former  appeal  is  found  in  8  Mont.  259;  and  as 
there  shown,  the  first  trial  resulted  in  findings  to  the  effect  that 
neither  party  had  established  a  title  to  the  ground  in  dispute; 
and  judgment  was  pronounced  accordingly. 

Defendant  prosecuted  an  appeal  from  the  whole  of  said  judg- 
ment, assigning  certain  errors  alleged  to  have  been  committed 
by  the  court  below  in  the  trial  by  way  of  ruling  out  certain 
evidence  offered  by  defendant,  and  also  assigning  and  urging 
the  proposition  that  the  complaint  as  originally  filed  failed  to 
state  facts  sufficient  to  constitute  a  cause  of  action ;  which  last 
objection  was  also  raised  in  the  court  below  by  demurrer  to  the 
complaint.  The  supreme  court  considered,  as  appears  from  the 
opinion  cited  supra,  but  one  question  on  that  ap}>eal,  namely, 
whether  or  not  the  complaint  was  sufficient,  and  held  that  it 
was  not,  and  thereupon  reversed  the  judgment,  and  remanded 
the  case,  with  direction  to  the  trial  court  to  sustain  the  de- 
murrer to  the  complaint. 

Thereafter,  on  return  of  remiUiiur,  plaintiff  filed  an  amended 
complaint  by  leave  of  court,  which  complaint  was  aflerwards 
further  amended  by  leave  of  court,  setting  up  8ul)stantially  the 
facts  pleaded  in  the  original  complaint,  and  also  undertaking 
to  make  the  complaint  sufficient  in  the  respects  wherein  it  was 
found  wanting  on  the  former  adjudication.  Now,  defendant, 
who  had  appealed  and  caused  the  former  judgment  to  be  re- 
versed as  aforesaid,  moved  the  trial  court  to  strike  the  amended 
complaint  from  the  files  of  said  court,  on  the  ground  that  thei 
facts  set  up  by  plaintiffs,  whereby  they  claimed  title  and  right 
of  possession  to  said  ground  in  dispute,  had  been  adjudicated 
and  determined  against  them,  and  that  such  determination  had 
not  been  vacated  on  appeal.  This  position  was  taken  by  de- 
fieudaut  on  the  theory  that  the  former  judgment  against  plain- 
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tiffs,  declaring  them  without  title  to  said  miuiug  ground,  still 
stood  in  full  force  and  effect,  notwithstanding  the  appeal  and 
reversal  of  said  judgment.  The  trial  court,  however,  over- 
ruled said  motion  to  strike  out  plaintiffs'  amended  complaint, 
to  which  ruling  exception  was  reserved  by  defendant,  and  that 
question  is  here  presented  on  this  appeal  as  Uie  main  question 
for  determination. 

Appellant  contends  that  the  reversal  of  the  case  on  the 
former  appeal  was  only  a  vacation  of  the  judgment  as  to  its 
effect  in  determining  that  defendant  was  without  title  or  right 
of  possession  to  the  ground  in  dispute. 

The  conclusion  reached  by  this  court  upon  consideration  of 
that  question  is  that  appellant  cannot  be  sustained  in  his  con- 
tention that  the  former  judgment  after  reversal  still  stood  in 
full  force  and  effect  against  the  plaintiffs.  If  the  former  appeal 
had  been  taken  distinctly  from  part  of  the  judgment  (Bank  of 
Commerce  v.  FuquOj  11  Mont.  286;  28  Am.  St.  Bep.  461),  and 
the  same  had  been  reversed  as  to  the  part  only  relating  to 
defendant's  rights  and  claim  upon  said  ground,  for  error  com- 
mitted in  resi)ect  to  that  determination,  there  would  undoubt- 
edly be  great  force  in  the  position  contended  for  by  appellant, 
but  the  judgment  was  reversed  because  the  complaint  was 
found  wanting  in  the  attempt  to  state  a  sufficient  cause  of  ac- 
tion; and  a  reversal  of  the  judgment  unconditionally  on  such  a 
ground  would  seem  to  have  entirely  vacated  it,  together  with 
all  proceedings  subsequent  to  the  demurrer.  The  supreme 
court  held  on  the  appeal  that  tlie  case  had  never  been  prop- 
erly in  court,  and  that  the  demurrer  interposed  to  the  original 
complaint  ought  to  have  been  sustained;  and  for  that  cause  the 
supreme  court  held  that  the  judgment  must  be  reversed,  treat- 
ing all  proceedings  subsequent  to  the  demurrer  as  null  and 
void.  We  think  in  such  a  determination  as  that  it  cannot  be 
maintained  that  the  judgment  still  stands  in  force  as  an  adju- 
dication and  determination  of  the  rights  of  plaintiffs  in  that 
action.  To  hold  with  appellant  on  this  point  would  be  to  de- 
clare such  a  judgment  as  existing,  valid,  and  binding  in  cert-ain 
respects;  while  at  the  same  time  holding  that  part  of  the 
judgment-roll  which  is  necessary  to  sustain  the  judgment  was 
wanting,  and  also  holding  that  for  that  reason  the  judgment 
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should  be  reversed  and  set  asidey  root  and  branch.  Such  • 
position,  we  think,  is  untenable,  li^  on  the  former  appeal, 
appellant  had  so  slia]>ed  his  course  as  to  have  attacked  rulings 
wliich  related  to  the  action  and  judgment,  on  the  branch  of  the 
case  concerning  the  determination  of  his  alleged  rights  in  and 
to  said  laud,  and  had  appealed  from  that  part  of  the  judgment 
ouly,  and  the  appellate  court,  in  considering  such  api^eal,  had 
confined  its  inquiries  and  determination  to  the  portion  of  the 
judgment  relating  to  defendant's  claim  to  said  ground  alone^ 
and  reversed  the  judgment  only  in  its  effect  against  defendant, 
then,  of  course,  it  might  have  been  left  in  force  as  an  adjudi- 
cation and  determination  of  the  claims  of  plaintiffs  to  said 
ground,  this  being  an  action  where  either  party  must  inde- 
pendently make  out  a  complete  case  on  his  own  behalf  in  order 
to  obtain  a  judgment.  But,  as  we  have  seen,  that  was  not  the 
character  of  appeal,  nor  was  the  determination  so  limited  on 
the  former  appeal  of  this  case.  For  by  that  determination 
the  parties  were  rel^ated  back  to  the  ])osition  they  occupied 
when  demurrer  to  the  original  complaint  was  under  considera- 
tion in  the  trial  court. 

The  ruling  of  the  trial  court,  therefore,  in  refusing  to  strike 
out  the  amended  complaint,  filed  after  the  former  reversal,  we 
think  ought  to  be  sustained*  {Mattock  v.  Gouglmer^  anU^ 
p.  300.) 

Appellant  further  contends  that  the  special  finding  of  the 
jury  on  the  present  trial,  to  the  effect  that  defendant  failed  to 
improve  said  mining  claim  to  the  extent  of  not  less  than  one 
hundred  dollars'  worth  of  work  or  improvements  thereon  in 
the  year  1884,  was  not  sustained  by  the  evidence.  We  have 
carefully  considered  the  evidence  contained  in  the  record  re- 
lating to  this  question  and  from  that  examination  are  drawn 
to  the  conclusion  that  the  special  finding  of  the  jury  in  that  re- 
spect is  undoubtedly  supported  by  the  evidence.  Indeed  we 
think  a  finding  to  the  contrary  might  be  gravely  questioned, 
as  to  whether  with  all  warrantable  liberality  of  construction, 
the  evidence  could  be  held  suiBcient  to  support  a  conclusion 
that  the  necessary  work  or  improvement,  to  fulfill  the  require- 
ments of  the  law,  was  expended  upon  said  mining  claim  in  the 
year  1884.    The  jury  found  the  contrary,  aud,  in  our  opinion. 
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audi  finding  is  amply  supported  by  the  evidence;  and  that  the 
ruling  of  the  trial  court  in  refusing  to  disturb  tliat  finding 
ought  not  to  be  reversed. 

It  is  further  urged  that  the  trial  court  committed  errors  of 
law  in  giving  certain  instructions  to  the  jury«  The  instruc- 
tions criticised  are  set  forth  in  the  above  statement  of  the  case. 
It  is  assigned  that  instruction  No.  1  is  erroneous,  because  the 
court  in  defining  tlie  requisites  of  a  valid  mining  location, 
stated,  among  other  essentials,  that  the  locator  must,  within 
twenty  days  after  making  the  location,  ^'file  and  have  recorded 
in  the  office  of  the  county  recorder  of  the  county  in  which  the 
claim  is  located  a  declaratory  statement  on  oath  containing,'^ 
etc.  The  clause  '^on  oath''  appearing  in  said  instruction  is  ob* 
jected  to.  But  in  view  of  the  requirements  of  the  statute,  and 
the  decisions  wherein  the  same  question  has  been  considered,  we 
think  the  court  correctly  stated  the  law.  {Metcalf  v.  Pre^ooU, 
10  Mont.  283,  and  cases  therein  cited.)  Instructions  No.  3 
and  4  are  also  objected  to  on  the  ground  that  the  jury  was 
thereby  informed  ^'that  it  was  not  necessary  for  plaintifis  to 
prove  compliance  with  the  law  as  to  performance  of  annual 
work  on  the  Great  Eastern  Claim."  By  reference  to  those  in- 
structions, it  will  be  seen  the  jury  was  thereby  told  that  the 
pleadings  raised  no  issue  in  respect  to  the  representation  of 
said  ^'Great  Eastern  Mining  Claim,"  by  pro{)er  ezi)enditure  in 
labor  or  improvements  thereon  as  required  by  law.  The  in- 
struction says:  ^^  It  is  not  pleaded  on  the  part  of  defendant  that 
the  plaintifiis  have  forfeited  the  ground  in  controversy  by  rea* 
son  of  a  failure  to  perform  the  labor  or  make  the  improvements 
required  by  law,  and  there  is  no  necessity  for  plaintifis  to  prove 
such  representation." 

There  being  no  issue  raised  on  that  point  by  the  pleadings, 
but,  on  the  contrary,  the  fact  of  such  representation  of  the 
Great  Eastern  Claim  being  admitted,  or  not  put  in  controversy, 
the  instruction  was  correct.  ( Wtdf  v.  Manuel,  9  Mont.  286.) 
Instruction  No.  6  is  criticised  as  erroneous,  because  '^  it  states 
tliat  there  is  no  dispute  that  $76  worth  of  work  was  done  on 
the  Miner's  Union  in  1884,  but  that  as  to  the  remaining  $26, 
the  fact  is  disputed,  and  the  evidence  conflicting."  In  this 
connection  api)ellant's  counsel  say,  ''it  is  conceded  that  $78.60 
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worth  df  work  was  done  in  1884.  Jacobs,  the  plaintifb'  wiU 
nessy  credits  Carroll  with  one  day's  work,  at  $3.60;  which, 
added  to  the  $75  worth  done  by  Jacobs  and  Hussleton, 
amounts  to  $78.60;  so  that  the  amount  left  in  dispute,  and  as 
to  which  there  is  conflicting  evidence,  is  not  $25,  but  $21.60." 
Even  granting  all  that  appellant  claims  in  this  connection 
with  full  force,  we  still  deem  the  language  of  the  instruction 
void  of  prejudice  on  the  point  of  its  attempted  criticism.  Tlie 
court  said  to  the  jury  in  that  instruction,  that  the  dispute  was 
concerning  $26  worth  of  work  or  improvements  on  the  claim 
in  that  year,  in  addition  to  the  $76  worth  admitted;  in  other 
words,  that  was  the  scope  of  the  controversy  on  that  point; 
and  the  court  did  not  say  that  proof  of  the  performance  of 
some,  or  even  all,  of  that  $26  worth  of  work  had  not  been 
made;  but  the  jury  were  left  free  to  so  find,  if  it  could  be 
found  from  the  evidence.  It  is  also  urged  against  this  instruc- 
tion, that,  ^'it  is  likewise  erroneous  in  exacting  too  rigid  a 
compliance  with  the  letter  of  the  mining  laws,''  in  respect  to 
the  amount  of  work  or  improvements  required  for  representa- 
tion. We  do  not  find  in  this  instruction  any  rigid  exaction, 
which  demands  from  appellant  any  greater  measure  than  the 
law  requires,  in  return  for  the  grant  of  a  mining  claim.  The 
instruction  simply  and  plainly  states  what  the  law  requires. 
There  is  no  error  in  stating  the  conditions  which  must  be  com- 
plied with  in  order  to  invest  the  locator  of  a  mining  claim 
on  the  public  domain  with  exclusive  right  of  possession,  and 
enjoyment  thereof.  Nor  do  we  observe  any  thing  rigid  or  for- 
midable in  the  form  of  this  instruction.  Of  course,  an  instruc- 
tion which  states  the  requirements  of  the  law  may  seem  quite 
rigid  to  one  who,  by  dint  of  the  utmost  stretch,  cannot  show 
fulfillment.  But  the  objection  then  is  against  the  law  instead 
of  the  instruction  which  states  the  law;  and  the  law  appears 
rigid  only  when  it  lays  its  rule  upon  delinquency  and  finds  it 
wanting.  We  cannot  sustain  the  objection  to  instruction  No. 
6.  Lastly,  instruction  No.  6  is  attacked  as  erroneous,  because 
the  jury  are  thereby  told  that:  ''In  estimating  the  amount  of 
work  or  improvements  the  test  is  the  reasonable  value  thereof, 
not  what  was  paid  for  it,  or  what  the  eontract  price  was,  but 
it  depends  entirely  u{)on  whether  or  not  said  worker  improve- 
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ments  were  reasoDably  worth  the  sum  of  flOO.'^  Id  this  con* 
Dection  appellant's  counsel  argue  that  the  ^Mntriusic  value  or 
worth  of  the  property  may  be  nothing  at  all.  If  the  amount 
of  labor  put  into  it  was  worth  $100  it  is  sufficient."  We  do 
not  regard  the  language  of  the  instruction  fairly  susceptible  of 
a  construction  antagonistic  to  the  view  of  appellant's  counsel. 
Indeed  it  seems  to  us  that  the  court  is  in  accord  with  them  in 
saying  to  the  jury:  '*  In  estimating  the  amount  of  work  or  im- 
provements^ the  test  is  the  reasonable  value  thereof.^'  The 
court  here  said  to  the  jury,  it  is  the  reasonable  value  of  the 
work  or  improvements,  which  you  must  consider.  The  court 
certainly  did  not  in  that  instruction  say  that  the  value  of  the 
claim  with  such  work  or  improvements  thereon,  or  the  value 
of  the  work  or  improvements  to  the  claim,  was  the  criterion 
for  ascertaining  whether  the  requirements  of  the  law  had  been 
fulfilled.  And  we  do  not  think  a  jury  would  be  misled  in  con- 
struing or  applying  the  language  used  by  the  court,  especially 
in  view  of  the  fact  that  the  evidence  on  tliat  point  is  directed 
to  the  ascertainment  of  the  value  of  the  work  or  improvements 
put  upon  the  mine,  irrespective  of  the  value  of  the  mining 
claim;  or  the  propriety  or  expediency  of  making  the  improv- 
ing, or  working  it  in  the  manner  shown;  or  inquiriug  how 
much  it  enhanced  the  value  of  the  claim. 

Upon  careful  consideration  of  tliese  instructions  in  the  light 
of  the  criticism  brought  to  bear  on  them  by  the  learued  coun- 
sel for  appellant,  we  think,  taken  in  connection  with  the  other 
instructions  given,  they  plainly  and  sufficiently  state  the  law 
applicable  to  the  case  as  developed  in  the  pleadings  and  evi* 
dence. 

The  conclusion  of  this  court,  npon  all  the  errors  assigned,  is 
that  judgment  of  the  court  below  and  the  order  overruling 
appellant's  motion  for  a  new  trial  should  be  affirmed. 

AJtrmedL 

Pemberton^  C.  J.,  and  De  Witt,  J.,  concur. 


IF 

18 
18 

628 
80S 
W4 

13 
80 

IS 

101 

522  Statb  «.  NoBTHBUF.      [Dec  T^  18M 

w  ^        STATE,  Appelijlnt,  v.  NORTHRUP,  Rebfoitdeht. 

»»228  '  ' 

g,|g|  [Argued  October  15, 1898.    I>eoided  Deoember  28, 1898.] 

I  13    622 

15  U$l       CxaasAJs  JAw^yew  h'idi^ Appeal  by  $kite.-^A3k%ppeaXhj^lM9UiBft^ 

I  3^  ^1  granting  the  defendant  a  new  trial  in  a  criminal  action  ia  not  aothoriaed  tif 

I  38*  arsl  ibe  third  labdiTision  of  tection  396  of  the  Criminal  Praottoe  Act,  allowing  aa 

Ly  7ao|  appeal  upon  a  question  of  law  reeenred  by  the  itate.    {TerrUory  y.  Laun,  8 

16  m  ^^"^  ^^^*  reyiewed.)    Habwood,  J.,  dioaenting. 

17  430  Cbivxxaxi  Law— 7n/ormalion— ifiirder.—While  not  neceieary  to  the  deoiaion  of 
the  caae  at  bar  the  ounrt  expreased  its  view  that  an  information  which  other- 
wiie  properly  and  fully  charged  mnrder  in  the  first  degree  should  not  be  held 
bad  where  the  conclading  words  simply  stated  that  defendant  had  commiilad 
mnrder,  without  stating  the  acts  which  he  did  or  that  he  did  them  of  nalioa 

13  522  aforethought    iTerritoryY.  Young,  6  Mont  244,  cited.) 
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"ii  m  Appeal  from  Sixth  JudidcU  District,  Park  Cowdy. 

41     Wi         Indictment  for  murden    Defendant's  motion  for  a  new  trial 
'     was  granted  by  HenbY|  J*     On  motion  to  dismiss  appeaL 
Granted. 

Campbell  &  Stark,  for  the  motion  to  dismiss. 

I.  Tlie  third  subdivision  of  section  396  of  tlie  third  division 
of  tlie  Compiled  Statutes  of  Montana,  which  relates  to  appeals 
by  the  territory  in  criminal  cases  upon  questions  of  law  re* 
served  by  the  state,  is  in  contravention  of  the  ccmstitation  of 
the  United  States  and  of  the  state  of  Montana,  which  provides 
that  no  person  shall  be  twice  placed  in  jeopardy  for  the  same 
offense.  Section  341,  which  carries  into  effect  the  provisions 
of  chapter  15,  would  place  the  defendant  twice  in  jeopardy, 
and  is  therefore  unconstitutional  and  void,  and  it  must  all  fall 
together.  (State  v.  Van  Horion,  26  Iowa,  402;  C%  of  Olaihe 
V.  Adams,  15  Kan.  391;  State  v.  Anderson,  3  Smedes  &  M. 
751;  State  v.  Hand,  6  Ark.  169;  42  Am.  Dec.  689;  Stale  v. 
Burtis,  3  Tex.  1 1 8;  People  v.  Webb,  38  Cal.  467;  P^opfe  v.SW^ 
59  Mich.  529,  541;  State  v.  Crosby,  17  Kan.  396;  1  Bishop  on 
Criminal  Law,  §  1026.) 

II.  There  being  no  apiieal  allowed  by  common  law,  the 
statutory  provisious  for  appeals  in  criminal  cases  by  tlie  terri- 
tory should  be  strictly  construed,  and  no  appeal  should  be 
allowed  to  the  state  unless  the  same  is  expressly  allowed  by 
statute.     (  United  Stoles  v.  Banges,  144  U.  S.  310.)    There  can 
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be  no  appeal  hj  the  territory  until  there  is  a  judgment.  (Crim- 
inal Practice  Act^  §  396.)  In  tlie  case  of  Teniiory  v.  Lctun, 
8  Mont.  322,  the  learned  judge  says  that  no  appeal  can  be  had 
until  there  is  a  judgment  of  acquittal.  This  may  be  dictum,  but 
it  seems  to  us  it  is  the  only  construction  which  can  be  placed 
upou  it,  as  section  395  does  not  provide  for  appeals  from  any 
thing  but  judgments,  and,  no  appeal  being  allowed  by  common 
law,  no  appeal  can  be  had.  In  New  York,  under  the  Laws  of 
1862,  providing  that  writs  of  error  should  be  granted  to  re- 
view any  judgment  rendered  in  favor  of  any  defendant  u{)on 
any  indictment  for  any  criminal  offense,  except  where  such  de- 
fendant had  been  acquitted  by  a  jury,  it  was  held  that  the  court 
of  appeals  had  not  the  power  to  review,  by  writ  of  error,  an 
order  of  the  supreme  court  granting  the  defendant  a  new  trial, 
before  any  judgment  had  been  entered.  {People  v.  Nestle,  19 
N.  Y.  683.)  The  supreme  court  of  Indiana  have  passed  upou 
a  section  similar  to  ours,  and  from  which  we  believe  ours  to 
have  been  taken,  holding  that  there  can  be  no  appeal  until  a 
final  judgment  is  entered  in  favor  of  the  defendant.  (State  v. 
Hamilton,  62  Ind.  409;  State  v.  Spencer,  92  Ind.  116;  Wingo 
V.  State,  99  Ind.  343;  Slate  v.  EvanmUe  dc.  B.  E.  Co.,  107 
Ind.  681,  683;  Elliott's  Appellate  Procedure,  §  272.)  The 
supreme  court  of  this  state,  in  the  cases  of  United  States  v. 
Smith,  2  Mont  487,  and  Territory  v.  Rehberg,  6  Mont.  467> 
have  decided  that  the  defendant  cannot  appeal  until  final  judg- 
ment has  been  entered;  and  the  same  construction  must  cer- 
tainly apply  to  the  state. 

III.  Conceding,  for  the  purpose  of  this  argument,  that  an 
appeal  may  be  taken  by  the  territory  before  final  judgment,  it 
can  only  be  taken  U|)on  questions  of  law  reserved  by  the  state, 
not  a  matter  of  discretion.  If  it  is  a  matter  of  di8<;retiuii,  no 
bill  of  exceptions  can  be  taken  under  sccliou  340  of  the  Crim- 
inal Practice  Act;  and,  if  no  exception  can  be  taken,  no  a{H 
]>eal  can  be  had  therefrom.  The  granting  of  the  new  trial  by 
the  court  was  a  matter  of  discretion,  and  not  a  matter  of  law. 
The  only  true  way  to  determine  whether  the  ruling  of  the  court 
is  a  matter  of  discration  or  a  matter  of  law  is  to  see  what  objec- 
tions were  made  by  defendant's  bill  of  exceptions,  and,  if  they 
raise  questions  of  fact,  they  then  become  mixed  questions  of 
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law  and  fact^  and  not  questions  of  law.  In  this  case  nearlj 
the  entire  thirty-eight  specifications  of  error  raise  questions  of 
fact,  and  the  thirty-third  specification  of  error,  upon  which  the 
court  granted  the  motion  for  new  trial,  raised  a  question  of  fact 
by  alleging  that  the  evidence  was  insufficient  to  warrant  the 
giving  of  the  instruction.  This  is  a  mixed  question  of  law 
and  fact,  to  which  no  exception  can  be  taken.  {Kirma  v. 
-Horn,  1  Mont.  597;  Pomeroy's  Leasee  v.  Banh,  1  Wall.  597; 
Territory  v.  Laufij  8  Mont.  324.)  A  question  of  Act  being 
raised  by  the  thirty-third  specification  of  error,  if  the  court 
held  that  the  instruction  was  improperly  given,  the  reason 
which  he  gave  for  so  holding  is  immaterial,  and  no  part  of  the 
decision,  and  should  not  be  reviewed  by  this  court.  (Oommon' 
wealth  V.  Churoh,  1  Pa.  St.  105;  44  Am.  Dec.  112;  MoMvlUn 
V.  Armstrong,  1  Mont  486.) 

IV.  Courts  frequently  sustain  the  holdings  of  the  lower 
court,  but  upon  entirely  different  reasons  than  those  given  by 
the  trial  court.  {Pennoyer  v.  Nef,  96  U.  8.  719;  Black  v. 
JSlkhom  Mifu  Q>.,  3  C.  C.  A.  312,  52  Fed.  Rep.  859.)  As  we 
understand  the  case,  should  this  court  conclude  that  the  in- 
formation is  sufficient,  and  instruction  No.  10  not  error,  it  can 
only  order  the  case  remanded,  instructing  the  district  court,  on 
the  retrial  of  the  case — which  has  already  been  granted — to 
hold  the  information  sufficient,  and  to  give  instruction  No.  10 
upon  the  retrial,  simply  for  the  purpose  of  determining  the  law 
for  future  guidance.  There  can  be  no  reversal  of  the  judg- 
ment. {State  V.  Bartlett,  9  Ind.  569;  State  v.  Kinney ,  44  Iowa, 
444;  Elliott's  Appellate  Procedure,  §  298;  State  v.  Granville, 
45  Ohio  St.  264.)  The  statute  does  not  confer  upon  the  state 
a  general  right  to  appeal ;  on  the  contrary,  the  right  is  limited 
to  the  classes  of  cases  specified.  Hence,  it  is  held  tliat  it  is 
only  the  specific  questions  properly  made  and  saved  tiiat  can 
be  considered  on  appeal.  (Elliott's  Appellate  Procedure,  §  278; 
StaU  V.  Lusk,  68  Ind.  264.) 

John  T,  Sviith,  and  E,  C  Day,  also  for  the  motion. 

I.  The  state  has  no  right  to  an  appeal  from,  or  writ  of  error 
to  review,  a  decision  in  favor  of  the  accused,  except  when  clearly 
and  expressly  authorized  by  statute,  whether  that  decision  is 
upon  a  verdict  of  acquittal  or  question  of  law;  and  the  right 
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exists  onlj  wlieu  conferred  by  statute,  '^expressed  in  the  most 
plain  and  unequivocal  terms,  such  as  cannot  be  turned  by  con- 
fitruction  to  any  other  meaning."  (State  v.  Jones,  7  Ga.  422; 
People  V.  Coming^  2  N.  Y.  9;  49  Am.  Dec.  364;  O/mauMm^ 
wealth  V.  Cummings,  3  Cush.  212;  50  Am.  Dec.  732;  State  v. 
Reynoldsj  4  Hayw.  (Tenn.)  110;  Commonwealth  v.  Harrison, 
2  Va.  Cas.  202 ;  State  v.  Kemp,  17  Wis.  669;  Stale  v.  Bums, 
18  Fla.  186;  State  v.  Copeland,  65  Mo.  497;  United  States  v. 
Sanges,  144  U.  S.  310;  State  v.  Simmons,  49  Ohio  St.  306; 
People  V.  Raymond,  18  Col.  242;  StaU  v.  Croteau,  23  Vt.  14; 
64  Am.  Dec.  90.)  The  right  did  not  exist  at  common  law, 
and  statutes  conferring  it  must  be  strictly  construed. 

II.  There  can  be  no  appeal  by  the  state  or  the  defendant 
until  final  judgment,  unless  the  statute  expressly  provides  for 
such  an  appeal.  (People  v.  Bork,  78  N.  Y.  346;  State  v.  Evans- 
viUe  etc.  JR.  R.  Co.,  107  Ind.  681.)  The  Montana  statute  con- 
templates a  final  judgment,  before  the  appeal  is  taken,  except 
where  the  appeal  is  from  the  order  arresting  judgment.  Sec- 
tion 396,  Criminal  Procedure  Act,  provides  that  ^' an  appeal 
from  a  judgment  ....  may  be  taken,"  etc.  Section  397: 
''The  appeal  must  be  taken  within  six  months  after  the  judg- 
ment is  rendered.'^  By  section  398,  notice  must  be  served 
upon  the  clerk  of  the  court  '^  where  the  judgment  was  entered, 
stating  that  the  api)el]ant  appeals  from  the  judgment.'^  By 
section  401,  in  cases  of  ap|)eal8  by  the  state  on  reversed  que&r 
lions,  the  record  need  contain  only  ''the  bill  of  exceptions  and 
the  judgment  of  acquittal.''  This  question  was  directly  de- 
cided in  favor  of  the  contention  here  urged  by  Mr.  Justice 
Liddell.  (Territory  v.  Zaun,  8  Mont.  322.)  In  New  York, 
under  the  Laws  of  1862,  providing  that  writs  of  error  should 
be  granted  to  review  any  judgment  rendered  in  favor  of  any 
defendant  upon  any  indictment  for  any  criminal  oflense,  ex- 
cept where  such  defendant  had  been  acquitted  by  a  jury,  it 
was  held  that  the  court  of  appeals  had  not  the  power  to  review^ 
by  writ  of  error,  an  order  of  the  supreme  court  granting  the 
defendant  a  new  trial,  before  any  judgment  had  been  entered* 
(People  V.  Nestle,  19  N.  Y.  583.)  The  only  state  in  which  aa 
appeal  lies  from  an  order  granting  a  new  trial  in  criminal  cases 
is  California,  and  there  by  express  statutory  provision.  (Pen» 
Code,  Cal.,  §§  1236,  1238.) 
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IIL  Tlie  state  can  only  reserve  such  questions  for  appeal  as 
she  may  except  to.  {Territory  v.  Launj  8  Mont.  322.)  Tliese 
are  pointed  out  in  section  340  of  the  Criminal  Practice  Act.  Un* 
der  that  section,  the  giving  or  refusing  instructions  to  the  jury 
can  only  be  excepted  to  ^^  when  the  case  is  finally  submitted  to 
them."  The  court  has  not  yet  refused  to  give  instruction  No. 
11,  When  he  does,  the  state  can  then  except,  and  reserve  its 
exception.  The  exceptions  permitted  by  that  section  are  deariy 
limited  to  rulings  by  the  court  at  the  trial,  and  not  to  matters 
occurring  after  the  trial.  The  state  cannot  reserve  the  court's 
rulings  on  the  information,  for  the  reason  that  the  court  has 
not  yet  held  it  insuiGcient.  If  the  judge's  opinion  is  in  this 
court  for  any  purpose,  it  shows  conclusively  that  the  motion 
for  a  new  trial  was  not  granted  for  defects  in  tlie  information. 
He  simply  expressed  his  doubts  as  to  its  sufficiency.  The  rul- 
ing ot  tlie  court  excepted  to  by  the  state  is  the  order  sustaining 
the  motion  for  new  trial.  The  state  can  have  no  exception  to 
the  opinion  of  the  court.  {Siaie  v.  BartieU,  9  Ind.  569.  The 
court's  ruling  upon  the  motion  for  a  new  trial  is  a  mixed  one 
of  law  and  fact,  and  involved  matters  resting  entirely  within 
the  discretion  of  the  court.  The  granting  of  a  motion  for  new 
trial  is  largely  in  the  discretion  of  the  court,  and  that  discre- 
tion will  not  be  controlled  by  the  supreme  court  except  where 
it  has  been  abused.  {Kinna  v.  Ifom,  1  Mont.  597.)  The 
only  case  similar  to  the  one  at  bar,  that  our  research  has 
been  able  to  disclose,  is  that  of  Slate  v.  Ensey,  42  Ind.  480, 
where  the  court  declined  to  decide  whetiier  an  exception  to  a 
ruling  on  motion  for  new  trial  is  such  an  exception  '^  as  consti- 
tutes a  reservation  of  a  point  of  law.''  But  the  reasoning  is 
against  the  position.  The  state  has  no  general  right  of  appeal. 
Only  the  specific  questions  reserved  can  be  considered  on  the 
appeal.  Only  so  much  of  the  case  must  be  brought  into  the 
record  as  will  enable  the  appellate  court  to  understand  and  de- 
cide the  particular  question  reserved.  (Elliott's  Appellate  Pro- 
cedure, §  278  et  seq.;  State  v.  Lusk,  68  Ind.  264.)  The  object 
of  this  appeal  is  to  procure  a  reversal  of  the  order  granting  a 
new  trial.  The  motion  for  a  new  trial  was  based  npon  numet^ 
t>us  specifications,  auy  one  of  which,  so  far  as  this  court  can  now 
day,  might  have  been  sufficient  to  sustain  the  ruling.     But,  if 
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this  appeal  only  brings  up  the  reversed  questiODS,  this  court  is 
Dot  in  a  position  to  decide  wlielher  the  lower  court  erred  or 
not.  It  is  powerless  to  render  a  decisioDi  because  it  has  not 
the  case  before  it.  Surely^  it  was  never  contemplated  that  an 
appeal  could  be  had  in  a  case  where  the  court  could  not  render 
a  judgment  determining  the  cause. 

IY«  If  chapter  fifteen  of  the  Criminal  Practice  Act  be  held 
to  give  the  state  the  right  to  appeal  in  any  case,  it  is  unconsti- 
tutional, for  the  reason  that  the  appellate  jurisdiction  of  this 
court  does  not  extend  to  criminal  cases.  The  jurisdiction  of  the 
supreme  court  is  defined  and  limited  by  the  constitution,  and 
the  legislature  can  neither  diminish  nor  increase  such  jurisdic* 
tion.  (Expaiie  Atiomey  Oenef^al,  1  Cal.  88;  ReUly  v.  ReUly, 
60  Cal.  626;  Haynes  on  New  Trial  and  Appeal,  §  170.) 
**  The  appellate  jurisdiction  of  the  supreme  court  shall  extend 
to  all  cases  at  law  and  in  equity,  subject,  however,  to  such 
limitations  and  regulations  as  may  be  prescribed  by  law.'' 
(Const.  Mont,  art.  viii,  §  3.)  '^ Cases  at  law''  do  not  include 
criminal  cases,  {People  v.  Johnson,  30  Cal.  99,  105;  3  Am. 
&  Eng.  Ency.  of  Law,  25.)  This  court,  in  the  case  of  Lloyd 
Y.  StUlivany  9  Mont.  677,  construed  this  phrase  ''cases  at  law'' 
to  include  special  proceedings,  referring  to  article  ,viii,  sec- 
tion 11,  defining  the  jurisdiction  of  district  courts,  for  the  con- 
stitutional construction  of  the  phrase.  That  section  negatives 
the  idea  that  ''cases  at  law"  include  criminal  proceedings,  for 
it  expressly  provides  that  "the  district  court  shall  have  origi- 
nal jurisdiction  in  all  cases  at  law  and  in  equity,  .  •  •  •  and 
in  all  criminal  cases  amounting  to  felony."  The  only  authority 
that  this  court  has  to  review  the  orders  of  the  district  court  in 
criminal  cases  is  conferred  by  section  2,  article  viii,  which 
provides  that  the  supreme  court  shall  have  a  general  su{)er- 
visory  control  over  all  inferior  courts.  But  this  "supervisory 
control "  is  distinct  from  its  "appellate  jurisdiction,"  and  can* 
not  add  to  or  take  away  from  the  latter. 

Henri  «7.  Haskellf  attorney  general,  H.  J.  Miller,  and  Allan 
S.  Joy,  for  the  State,  contra. 

The  statute  (Criminal  Practice  Act,  section  396)  gives  the 
state  an  appeal  from  a  question  of  law  reserved  by  the  state. 
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How  is  this  question  reserved?  Clearly  by  saving  a  bill  of 
exceptions.  Kespondent  takes  the  position  that  the  state  has 
waived  its  right  of  api)eal  because  it  failed  to  except  (under 
section  340)  during  the  trial  to  a  decision  that  was  not  ren^ 
dered  until  some  two  months  afterwards.  The  statute  hardly 
permits  such  a  construction.  This  court  was  created  for  Uie 
purpose  of  correcting  such  errors  as  the  one  here  presented, 
and  is  given  **  general  supervisory  control  over  all  inferior 
courts.''  (Constitution,  art.  viii,  §§  2,  3.)  Respondent  pre- 
tends that  the  state's  right  of  appeal  should  always  be  denied 
(however  grievous  or  corrupt  may  be  the  rulings  of  the  trial 
court)  until  after  a  verdict  of  acquittal,  when  an  appeal  would 
be  useless  except  to  estabh'sh  a  precedent,  which  may  be  like- 
wise disregarded  if  lower  courts  have  exclusive  jurisdiction  of 
a  criminal  until  his  acquittal.  The  court  will  adopt  a  oon« 
struction  that  will  give  effect  to  the  law  rather  than  defeat  and 
annul  it,  and  while  its  duty  is  to  prevent  the  unjust  conviction 
of  any  person,  it  will  never  encourage  crime  by  erecting  new 
barriers  between  the  convicted  criminal  and  his  just  punish* 
meut  The  following  cases  are  cited  as  conclusive  of  the  state's 
position.  (State  v.  Wed,  46  La.  Ann.  000;  People  v.  JBhtoeSf 
98  Cal.  648;  Johnem  v.  Stale  (Ark.,  July  1,  1893),  23  S.  W. 
Hep.  7;  Lovett  v.  State,  30  Fla.  142;  Vaughn  v.  I^ate,  88  Ga. 
731;  Byf'd  v.  QmnumtoeaUh,  89  Va.  536;  StaU  v.  Jackaan,  44 
La.  Ann.  160;  People  v.  DofigtUi,  92  Cal.  607;  Young  v.  siate, 
96  Ala.  4;  State  v.  Blunt,  110  Mo.  322;  OrM  v.  StaU,  21  Tex; 
361;  Ualbert  v.  State,  3  Tex.  App.  660;  SOU  v.  StaU,  91  Ala. 
10;  24  Am.  St.  Rep.  853;  Oibson  v.  StaU,  89  Ala.  121;  18 
Am.  St.  Rep.  96;  Broum  v.  Bate,  83  Ala.  33;  3  Am.  St.  Rep. 
685;  Territory  v*  MoAndreu)8,  3  Mont.  166;  WUlingliam  v. 
StaU  (Tex.  Crim.  App.,  June  14,  1893),  22  a  W.  Rep.  926; 
WiOdns  v.  StaU  (Ala.,  June  6,  1893),  13  South.  Rep.  312; 
StaU  V*  Tliompeon,  46  La.  Ann.  000;  Jackson  v.  StaU,  88  6a« 
784;  Norria  v.  StaU  (Tex.  Crim.  App.,  May  20,  1893),  22  & 
W.  Rep.  592;  LewU  v.  StaU  (Tex.  Crim.  App.,  May  27, 1893), 
22  S.  W.  Rep.  686;  Oibbe  v.  StaU  (Tex.  Crim.  App.,  Dea  21, 
1892),  20  S.  W.  Rep.  919;  Territory  v.  JoAti«on,  9  Mont.  28; 
People  v.  Gonzalee,  71  Cal.  569;  Springfield  v.  StaU  (Ala.,  June 
7, 1892),  11  South.  Rep.  250;  Scales  v.  StaU  (Ala.,  May  18, 
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1892),  11  S«utli.  Rep.  121;  Slate  v.  Parker,  106  Mo.  217; 
Pugh  V.  Stale,  2  Tex.  App.  645;  Polk  v.  State,  30  Tex.  App. 
667;  State  v.  Doyle,  107  Mo.  36;  State  v.  Sullivan,  51  lowu, 
142;  mUard  v.  State,  31  Tex.  App.  67;  Davis  v.  State,  31  Neb. 
240;  ^te  v.  S/ir«?c8,  81  Iowa,  615;  State  v.  O'Brien,  81  Iowa, 
88;  iSto/€  V.  Stochcdl,  106  ]^o.  36;  Sto/e  v.  Morrison,  104  Mo. 
638;  Maurer  v.  >»afe,  129  Incl.  587;  People  v.  Bruggy,  93  Cal. 
476;  JbArwfon  v.  iSifa/«,  29  Fla.  658;  StaU  v.  miiot  (Ohio  Com. 
PI.)  26  Wkly.  Law.  Bui.  116). 

De  Witt,  J. — ^The  defendant  was  convicted  in  the  district 
court  of  murder  in  the  second  degree.  He  moved  for  a  new 
trial,  which  motion  was  by  the  court  granted.  From  the 
order  granting  defendant's  motion  for  a  new  trial,  the  stale  has 
appealed  to  this  court.  The  respondent  moves  to  dismiss  the 
appeal  on  the  ground  that  the  law  does  not  ))ermit  the  state  to 
appeal  from  that  order  granting  defendant  a  new  trial. 

The  state  took  a  bill  of  exceptions  to  the  order  of  the  district 
court  granting  the  motion  for  a  new  trial,  and  reserved  what  it 
contends  is  a  question  of  law  decided  (and  erroneously  decided) 
by  the  district  court,  in  granting  the  motion.  Respondent 
says  that  the  question  so  decided  by  the  district  court  was  not 
one  purely  of  law,  but  one  of  discretion.  (Crim.  Prac.  Act, 
§  340.)  But  this  contention  of  counsel  will  be  passed.  In  the 
view  that  I  take  of  this  appeal,  I  may  assume  that  the  ques- 
tion decided  by  the  district  court  and  reserved  by  the  state  was 
one  of  law  purely. 

The  state  bases  its  daim  to  the  right  of  appeal  upon  section 
396,  Criminal  Practice  Act,  which  section  is  contained  in 
chapter  15  of  that  act,  and  which  chapter  is  devoted  to  the 
subject  of  api)eals  in  criminal  cases.     That  section  is  as  follows: 

''Sec.  396.  Appeal  to  the  supreme  court  may  be  taken, by 
the  state  in  the  following  cases,  and  no  other:  1.  U{>on  a  judg- 
ment for  the  defendant  in  quashing  or  setting  aside  an  indict- 
ment; 2.  Upon  an  order  of  the  court  arresting  the  judgment; 
8.  Upon  a  question  of  law  reserved  by  the  state.^' 

The  state  takes  its  ap})eal  under  what  it  claims  is  the  au- 
thority granted  by  the  third  subdivision  of  the  section  just 

quoted. 

Vol.  Zm.— 84 
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We  may  start  with  the  settled  proposition  of  law  thai  i\\e 
state  has  no  appeal  in  criminal  cases,  unless  the  same  is  ex- 
pressly granted  by  law.  This  is  the  law  of  almost  all  the 
courts  of  this  country.  (See  cases  cited  by  counsel  on  this 
argument.) 

Mr.  Justice  Gray,  of  the  United  States  supreme  court,  says, 
after  reviewing  the  English  decisions:  '^But  whatever  may 
have  been,  or  may  be,  the  law  of  England  upon  that  question, 
it  is  settled  by  an  overwhelming  weight  of  American  authority 
that  the  state  has  no  right  to  sue  out  a  writ  of  error  upon  a 
judgment  in  favor  of  the  defendant  in  a  criminal  case,  except 
under  and  in  accordance  with  express  statutes,  whether  that 
judgment  was  rendered  upon  a  verdict  of  acquittal  or  upon  the 
determination  by  the  court  of  a  question  of  law.''  ( United 
States  V.  Sanges,  144  U.  S.  312.)  The  learned  justice  then 
reviews  the  American  authorities  upon  the  subject. 

I  am  satisfied  with  the  reasoning  and  authority  of  the  emi- 
nent tribunal  rendering  that  decision,  and  of  the  distinguished 
courts  cited  by  Mr.  Justice  Gray.  In  the  same  line  of  thought 
is  the  following  language  of  this  court  in  Territory  v.  Laun^  8 
Mont.  325: 

*'The  right  of  appeal  by  the  state  should  be  strictly  con- 
strued and  limited  to  those  instances  mentioned;  and  that  such 
was  the  intention  of  the  legislature  is  most  evident,  or  it  would 
never  have  used  the  emphatic  language  found  In  section  396  of 
the  act  referred  to,  where  it  says, '  appeal  to  the  supreme  court 
may  be  taken  by  the  state  in  the  following  cases  and  no  other' ": 

I  will,  therefore,  direct  my  inquiry  to  a  determination  of 
whether  section  396,  subdivision  third  (in  connection  with  the 
whole  of  chapter  15  of  our  Criminal  Practice  Act),  gives  the 
state  the  right  of  appeal  from  an  order  of  the  district  court 
granting  defendant's  motion  for  a  new  trial.  That  section  and 
subdivision  third  give  an  appeal  ''upon  a  question  of  law  re- 
served by  the  state.''  That  section  does  not  itself  provide  how 
the  question  of  law  is  to  be  reserved,  but  I  think  that  this  is 
made  clear  by  sections  401  and  340,  Criminal  Practice  Act. 
Section  401,  found  in  the  chapter  15,  above  noted,  provides 
as  follows: 

''S£a  401.     In  case  of  an  appeal  from  a  question  reserved, 
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on  the  part  of  the  state,  it  is  not  necessary  for  the  clerk  of  the 
court  below  to  certify,  in  the  transcript,  any  part  of  the  pro- 
ceeding and  records,  except  the  bill  of  exceptions  and  the  judg- 
ment of  acquittal.  When  the  question  reserved  is  defectively 
stated,  the  supreme  court  may  direct  any  other  part  of  the  pro- 
ceedings and  record  to  be  certified  to  them/' 

This  section  thus  has  in  view  au  appeal  under  the  provisions 
of  the  third  subdivision  of  section  896,  that  is  to  say,  upon  the 
question  of  law  reserved;  and  it  provides  for  bringing  the  bill 
of  exceptions  to  the  supreme  court,  and  if  the  bill  of  exceptions 
defectively  states  the  question  of  law  reserved,  the  court  may 
direct  other  portions  of  the  record  to  be  certified  up.  This 
seems  to  contemplate  the  reserving  of  the  question  ot  law  by 
a  bill  of  exceptions. 

Turning  to  section  340,  Criminal  Practice  Act,  we  find  it 
provides  that,  ^*  The  district  attorney,  or  any  counsel  for  the 
state,  may  except  to  any  decision  of  the  court  upon  a  question 
of  law,  in  admitting  or  rejecting  witnesses,  or  testimony,  or  in 
deciding  any  question  of  law,  not  a  matter  of  discretion,  or  in 
giving  or  refusing  any  instructions  to  the  jury,  when  the  case 
18  finally  submitted  to  them.'' 

Thus  we  here  find  matters  to  which  the  state  may  except. 
They  are  defined  specifically  and  are  not  as  extensive  as  the 
rights  of  exception  given  to  a  defendant  for, "  exceptions  may  be 
taken  by  the  defendant  to  any  decision  of  the  court  upon  matters 
of  law  affecting  his  substantial  rights."  Among  the  exceptions 
given  to  the  state  (section  340)  is  not  one  given  in  terms  to  an 
order  granting  a  new  trial  to  defendant.  Of  course,  I  under- 
stand that  the  language  of  section  340,  ^*  in  deciding  any  ques- 
tion of  law  not  a  matter  of  discretion,"  is  broad  enough  to 
include  an  exception  to  an  order  granting  defendant  a  new 
trial,  if  such  an  order  decides  a  pure  question  of  law,  not  of 
discretion.  But  I  suggest  these  views  of  section  340  simply 
as  a  tendency  of  the  intent  of  the  Criminal  Practice  Act  (taken 
in  connection  with  the  more  |>ointcd  expressions  of  the  intent, 
which  I  will  review  below)  to  exclude  the  appeal  by  the  state 
from  an  order  granting  a  new  trial  to  a  defendant.  For  it  is 
observed,  that  section  340  descends  into  details  in  some  mat- 
ters; for  example,  it  mentions  a  decision  in  admitting  or  re- 
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jecting  'Witnesses  or  testinionyy  and  in  giving  or  refnsing 
instructions.  The  granting  of  a  new  trial  is  a  decision  as  im* 
]K)rtant  and  vital  as  are  those  si)ecif]call7  mentioned  in  section 
340.  Indeed  it  is  a  decision  of  such  prominence  in  the  case, 
that  I  have  found  do  court  ever  holding  that  an  a])i>eal  could 
be  taken  from  it,  unless  specially  authorissed  by  statute.  Cali- 
fornia is  the  only  state  in  which  I  find  that  the  statute  pro- 
vides for  such  an  appeal,  and  that  state  seems  to  have  had 
such  statute  since  its  organization. 

Therefore  if  our  legislature  had  intended  that  an  exception 
could  be  taken  to  such  an  order,  as  laying  a  foundation  for  ai>- 
peal  on  a  question  of  law  reserved,  it  would  seem,  in  view  of 
the  history  of  jurisprudence  on  this  subject,  that  it  would  have 
been  natural  that  such  order  be  mentioned  specifically  in  sec- 
tion 340.  As  above  noted,  these  considerations  do  not  at  all 
conclude  my  views  as  to  the  appealability  of  the  order.  But 
they  do  indicate  a  tendency  of  expressed  intent,  not  out  of  line 
with  the  direct  expressions  of  the  I^islature,  which  I  shall 
examine  later  in  this  opinion. 

I  am  of  the  opinion  that  iflhe  state  wishes  to  have  reviewed 
a  question  of  law  reserved  under  the  provisions  of  section  396, 
tiiird,  it  must  be  done  upon  an  appeal  from  the  judgment. 
Such  is  indicated  to  have  been  the  opinion  of  this  court  in 
Tei-^ntoi^  V.  Laun,  8  Mont.  324,  in  which  Mr.  Justice  Liddell, 
i'or  the  court,  says:  ''This  last  ground,"  that  is  to  say,  upon  a 
question  of  law  reserved  by  the  state,  "is  evidently  the  law 
under  which  the  present  appeal  is  prosecuted;  and  in  onier 
that  the  territory  can  have  this  ap])eal  considered,  it  must  show 
by  the  record  that  there  is  a  question  of  law  to  be  decided,  not 
within  the  discretion  of  the  trial  judge,  and  that  the  appeal  u 
prosecuted  from  a  judgment 

The  view  is  thus  expressed,  that  a  question  of  law  reserved 
is  to  be  considered  by  this  court  only  upon  an  ap|)eal  from  a 
judgment.  An  order  granting  a  new  trial  is  not  a  judgment. 
I  do  not  consider  that  those  remarks  in  Tenitory  v.  Laun  were 
necessary  to  the  decision  of  that  case,  and  are  therefore  not 
now  controlling;  but,  as  far  as  dictum  may  suggest,  what  may 
be  the  opinion  of  the  court,  the  language  in  that  case  shows 
the  tendency  of  the  view  of  this  court  at  that  time  (1889)4 
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As  noted  above,  the  riglit  of  apjieal  by  the  state  must  be 
fltrictly  construed  {Tetintory  v.  Laun,  8  Mout.  324),  and  must 
be  granted  by  express  statute.  {Untied  States  v.  Sanges^  144 
;U.  S.  310.)  If  the  right  is  given  at  all  by  statute,  it  is  granted 
by  section  396,  third.  {Tenitory  v.  Laun,  8  Mont.  324.)  That 
section  and  subdivision  provide  that  the  appeal  may  be  taken 
by  the  state  **  upon  a  question  of  law  reserved.''  I  think  that 
.they  refer  to  the  subject  matter,  to  be  reviewed  on  the  appeal, 
to  wity  a  question  of  law  reserved  by  a  bill  of  exceptions,  and 
'do  not  purport  to  describe  from  what  the  appeal  is  to  be  taken, 
whether  from  an  order  or  the  judgment.  The  appeal  is  upon 
a  bill  of  exceptions  carrying  up  the  question  of  law.  The  bill 
of  exceptions  is  a  vehicle  by  which  the  alleged  error  is  con- 
veyed to  the  appellate  court  for  consideration.  I  am  therefore 
of  opinion  that  the  section  and  subdivision  describe  the  subject 
to  be  reviewed^  and  the  method  of  preserving  it  for  review,  and 
do  not  provide  whether  the  subject  so  preserved  for  review  shall 
be  considered  by  the  appellate  court  by  an  appeal  from  the  order 
of  the  district  court  which  erroneously  decided  the  question  of 
law,  or  whether  by  an  appeal  from  the  judgment  in  the  case. 

But  examining  the  whole  of  chapter  15,  in  which  is  found 
.  section  396,  we  find  much  light  as  to  tlie  practice  laid  down 
:  for  bringing  up  for  review  the  question  of  law  reserved.  This 
chapter  15  is  upon  the  subject  of  appeals  in  criminal  cases  gen- 
erally, and  is  composed  of  section  394  to  section  409,  Criminal 
Practice  Act.  Every  thing  that  is  said  in  the  chapter  is  as  to 
,  appeals  from  a  judgment.  There  is  nothing  as  to  an  appeal 
from  an  order  granting  a  new  trial. 

Section  395  is,  in  orderly  consideration,  the  introductory 
section  of  the  chapter,  although  it  appears  as  the  second  section. 
It  reads  as  follows: 

''Sec.  395.  An  appeal  from  a  judgment  in  a  criminal 
.  action  giay  be  taken  in  the  manner  and  in  the  cases  prescribed 
in  this  chapter." 

Here  we  find  an  appeal  from  the  judgment  is  provided  for, 
and  it  is  '*  in  a  criminal  action,"  including,  apparently,  appeals 
by  both  the  state  and  defendant. 

Next  in  proper  order  should  be  read  section  394,  as  to 
appeals  by  defeudant.     That  is  as  follows: 
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''S£C.  394.  Au  appeal  to  the  supreme  court  maj  be  taken 
by  the  defendauty  as  a  matter  of  right,  from  any  judgment 
agaiust  him,  and  upon  appeal  any  decision  of  the  court  or  in- 
termediate order  made  in  the  progress  of  the  case  may  be 
reviewed." 

So  it  api^ears  that  the  defendant  must  appeal  from  the  judg- 
meuty  and  thereupon  intermediate  orders  may  be  reviewed. 

Then  comes  section  396,  which  is  cited  above  in  full  as  to 
appeals  by  the  state.     Then  we  may  consider  section  397 : 

''Sec.  397.  The  appeal  must  be  taken  within  six  mouths 
after  the  judgment  is  rendered,  and  the  transcript  must  be  filed 
within  thirty  days  after  the  appeal  is  taken/' 

Here  the  time  within  which  the  appeal  may  be  taken  is 
fixed.  It  is  within  six  months  after  the  judgment  If  an 
appeal  may  be  taken  from  an  order  granting  a  new  trial,  when 
is  it  to  be  taken?  The  statute  is  silent;  and  it  is  silent,  in  my 
opinion,  because  it  did  not  contemplate  such  an  appeal. 

'^ Appeals  are  matters  of  statutory  regulation.  There  must 
be  a  substantial  compliance  with  the  statute  in  order  to  confer 
jurisdiction  upon  the  ap])ellate  court.  The  appellant  is  charged 
with  the  duty  of  ]>erfecting  his  appeal  in  the  manner  provided 
by  law,  and  error  in  this  regard  affects  the  jurisdiction  of  the 
appellate  court.  {CourttiglU  v.  Bet-kins,  2  Mont.  404.)"  {Tcr^ 
riiory  v.  Hanna,  6  Mont  247,  cited  in  State  v.  Gibbs,  10  Mont. 
210.) 

But  we  find  no  statutory  regulation  for  taking  an  appeal 
from  an  order  granting  a  new  trial  in  a  criminal  case.  If 
chapter  16  had  intendecl  to  allow  an  ap)>eal  from  such  an  order, 
it  seems  that  it  would  not  have  been  wholly  silent  as  to  the 
time  in  which  it  might  be  taken.  What  practice  is  the  state 
to  follow?  When  shall  it  lake  its  appeal?  How  is  this  court 
to  determine  whether  it  is  taken  in  time?  Tiie  legislature 
surely  did  not  intend  to  leave  all  these  questions •o|)en«  I 
do  not  think  of  any  other  instance  where  the  statute  has  given 
an  api>eal  and  omilted  to  provide  a  time  in  which  it  is  to  be 
taken. 

We  also  next  observe  that  there  is  no  method  laid  down  for 
taking  such  an  ap{)eal.     Section  398  provides  as  follows: 

''S£C.  398.     An  appeal  is  taken  by  the  service  of  a  notice 
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upon  the  clerk  of  the  court  where  the  judgment  was  entered, 
stating  tliat  the  appellant  appeals  from  the  judgment.  If  taken 
bj  the  defendant,  a  similar  notice  must  be  served  u[)on  the  at- 
torney prosecuting.  If  taken  by  the  state,  a  similar  notice 
must  be  served  ilipon  the  defendant,  if  he  can  be  found  in  the 
country;  if  not  found,  by  posting  up  a  notice  three  weeks  in 
the  clerk's  office.*' 

Thus  it  appears  that  the  notice  of  appeal  is  to  state  that  the 
ap{)el]ant  appeals  from  the  judgment.  There  is  no  provision 
for  a  notice  of  appeal  from  an  order  granting  a  new  trial.  The 
remarks  above  made  as  to  section  397,  are  also  in  point  as  to 
section  398. 

Section  399  is  as  follows: 

"  Sec.  399.  An  appeal  taken  by  the  state  in  no  case  stays 
or  affects  the  operation  of  the  judgment  in  favor  of  the  defend- 
ant until  tlie  judgment  is  reversed." 

Here,  again,  the  judgment  seems  to  be  in  contemplation, 
and  not  an  order  granting  a  new  trial. 

Section  401,  which  I  have  quoted  above,  regulates  the  prep- 
aration of  the  record  on  appeal.  There  should  be'certified  up 
a  bill  of  exceptions,  and  the  judgment  of  acquittal.  Here 
again  we  find  the  judgment  only  in  contemplation. 

Section  404  provides:  "  The  appellate  court  may  reverse, 
affirm,  or  modify  the  judgment  appealed  from.''  Here,  again, 
the  indication  is  that  tlie  judgment  alone  isap])ealed  from. 

So,  throughout  the  whole  of  this  chapter  15,  every  expres- 
sion indicates  that  the  legislature  intended  that  the  appeal 
should  be  from  the  judgment.  The  whole  chapter  is  tn  jpan 
materia,  and  is  to  be  construed  with  section  396,  third,  whidi 
is  a  part  thereof.  To  hold  that  the  state  may  appeal  from  an 
order  granting  a  new  trial,  I  think,  would  not  be  in  accord 
with  the  expressed  general  intent  of  chapter  16,  in  view  of 
all  of  its  provisions  and  the  history  of  judicial  decisions  upon 
this  subject.  The  question  is  not  without  difficulty.  I  have 
approached  its  consideration  with  preconceptions  opposed  to 
the  view  which  I  now  feel  compelled  to  entertain  and  express. 
It  is  true  that  this  view  debars  this  court  from  reviewing  an 
order  of  the  district  court  granting  a  defendant's  motion  for  a 
new  triaL     I  believe  it  would  be  well  if  such  review  could  be 
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had  upon  questions  purely  of  law,  but  tbat  is  for  the  \egisr* 
lature,  and  to  their  wisdom  I  commend  tlie  consideration  of 
the  subject  In  tliis  particular  case  at  bar,  a  review  of  the 
order  of  the  court  below  would  be  an  advantage,  for  I  doubt 
that  this  court  would  be  able  to  agree  to  the  correctness  of  tlie 
ruling  of  the  district  court  as  to  instruction  No.  10,  in  connec- 
tion with  other  instructions  given. 

I  do  not  think  that  the  district  court,  even  in  effect,  quashed 
or  set  aside  the  information  or  arrested  the  judgment  Tlie 
motion  of  the  defendant  was  for  a  new  trial.  In  granting  the 
motion  the  judge  expressed  doubts  as  to  the  su£5cieucy  of  the  in- 
formation, but  the  order  of  the  court  did  not  expressly  set  aside 
the  information;  nor  was  the  effect  of  the  order  to  set  it  aside  or 
to  arrest  the  judgment  (Crim.  Praa  Act,  §  357.)  The  order 
granted  a  new  trial,  and  the  effect  of  this  order  is  to  place 
*'  the  parties  in  the  same  position  as  if  no  trial  had  been  had.'' 
(Crim.  Prac  Act.,  §  363;  SiaU  v.  ITiompson,  10  Mont  662.) 
Therefore,  in  the  case  at  bar  the  order  granting  the  new  trial 
left  the  case  standing  for  trial  upon  the  information  as  filed. 
The  granting  of  a  new  trial  materially  differs,  in  effect  ami  re- 
sults, from  arresting  the  judgment  The  granting  a  new  trial 
goes  back  to  the  information,  and  wipes  out  the  proceedings 
subsequent  to  the  information.  It  lifts  up  the  case  and  sets 
it  back  to  the  information  for  a  new  start  at  tliat  point 
On  the  other  band,  an  arrest  of  judgment  cuts  deeper.  It 
attacks  the  foundation.  It  destroys  the  information  (Crim- 
inal Practice  Act,  section  369)  on  the  ground:  1.  That  the 
offense  is  not  within  the  jurisdiction  of  the  court;  or,  2. 
That  the  facts  stated  do  not  constitute  an  offense.  (Crim. 
Prac.  Act,  §  367.)  The  order  arresting  judgment  is  more  of 
the  nature  of  a  final  judgment;  in  fact,  quite  of  that  nature. 
It  leaves  the  defendant  with  no  charge  standing  against  him» 
(Crim.  Prac.  Act,  §  369.)  To  be  sure  he  may  be  held  to  an- 
swer a  new  information  (Criminal  Practice  Act,  section  360), 
if  there  is  reasonable  ground  to  believe  that  he  can  be  convicted 
of  any  oflense.  But  this  simply  puts  him  about  where  be 
would  be  if  committed  by  a  magistrate  on  preliminary  examina- 
tion, if  there  was  probable  cause  to  believe  that  he  was  guilty 
of  any  criminal  oflense.     (Crim.  Prac.  Act,  §  96.)     I  add  these 
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remarks  in  view  of  a  ]K)88ibIe  application  of  the  decision  in 
this  case  to  a  construction  of  subdivision  2^^  section  396,  Crim- 
inal Practice  Act,  wiiicli  provides  for  an  aj)i)€al  by  the  state 
"upon  an  order  of  the  court  arresting  the  judgment."  Re- 
garding the  substance  of  things,  such  an  order  is,  in  its  nature 
and  results,  a  judgment  for  defendant.  It  is  a  denying  a  judg- 
ment to  the  state,  and  a  discharge  and  acquittal  of  defendant 
from  any  possible  consequences  that  threatened  to  flow  from 
the  information.  I  am  therefore  of  opinion  that  nothing  said 
in  this  opinion  looks  to  a  denial  of  the  right  of  the  state  to 
appeal  under  the  provisions  of  subdivision  2,  section  396, 
Criminal  Practice  Act. 

In  this  connection,  and  in  consideration  of  the  matter  to 
which  I  shall  now  call  attention,  I  think  that  it  is  proper  that 
we  express  our  view  as  to  the  sufiBciency  of  the  information. 
The  ruling  of  the  court  in  granting  the  new  trial  was  made  in 
such  a  peculiar  manner  that  the  state's  attorneys  have  con- 
strued it  to  be  an  attack  upon  the  information,  and  there  is 
reason  to  believe  from  the  record  that  the  district  court  would 
bold  the  information  to  be  bad  if  that  matter  were  regularly 
before  it  for  a  decision.  The  sufiBciency  of  the  information  is 
not  a  matter  to  raise  upon  a  motion  for  a  new  trial  (Criminal 
Practice  Act,  section  364),  but  it  may  be  raised  on  a  motion  in 
arrest  of  judgment  if  the  defects  exist  which  are  set  forth  in 
'section  367,  Criminal  Practice  Act.  Insufficiency  of  the  infor- 
mation was  not  specified  by  defendant  as  one  of  the  grounds  of 
the  motion  for  a  new  trial,  nor  was  that  matter  before  the 
court  by  virlue  of  that  motion.  (Crim.  Prac.  Act,  §  354.) 
But  no  motion  of  any  kind  is  necessary  that  the  court  may 
arrest  the  judgment  The  court  may  do  this  without  motion. 
(Crim.  Praa  Act,  §  358.) 

Now,  on  the  motion  for  a  new  trial  of  this  case,  we.find  the 
court  going  outside  of  that  motion  and  entering  the  domain  of 
the  motion  in  arrest  of  the  judgment,  which  domain  it  may 
enter  without  being  moved  to  do  so  by  either  party.  (Crim. 
Prac.  Act,  §  358.)  Having  entered  this  field,  we  find,  by 
the  record,  that  the  judge  strikes  nearly  a  direct  blow  at  the 
information.  It  is  fairly  to  be  gathered  from  his  ruling 
that  he  considers  the  information  inbufficient  to  sustain  a  judg- 
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ment  on  the  verdict.  It  is  true  that  he  makes  this  a  ground 
for  granting  a  new  trial,  as  he  ought  not,  and  he  does  not  make 
it  a  ground  for  an  arrest  of  judgment,  as  he  should  have  done 
if*  he  held  that  the  information  was  objectionable  under  section 
367.  The  ruling  was  not  one  that  was  attentive  to  the  prac- 
tice, and  it  did  not  distinguish  the  nature  of  the  matter  which 
the  court  undertook  to  handle.  It  threw  the  case  into  some 
confusion,  and  has  lefl  the  counsel  for  the  state  in  uncertainty 
as  to  how  they  will  stand  as  to  their  information.  For  the 
staters  attorneys  come  into  this  court  in  the  belief  that  the  in- 
formation was  attacked,  and  they  devote  most  of  their  argu- 
ment to  its  defense.  This  case  is  now  to  go  back  for  trial.  It 
will  stand  n]K)n  an  information  which  has  been  impugned  in 
the  opinion  of  the  district  court.  The  state's  attorneys  may, 
therefore,  naturally  be  shaken  in  their  confidence  in  the  suffi- 
ciency of  their  pleading.  Therefore,  although,  in  fact  and  effect, 
the  district  court  did  not  arrest  the  judgment,  and  therefore 
did  not  destroy  the  information,  and  hence  the  information  is 
not  before  us  for  review,  yet  as  all  subsequent  proceedings  must 
rest  upon  this  information,  which,  in  the  opinion  of  the  court 
which  is  to  try  the  case,  is,  if  not  decided  to  be  bad,  at  least 
much  discredited,  we  deem  it  proper  and  fair  to  both  court  and 
counsel  to  express  our  views  as  to  the  sufficiency  of  this  plead- 
ing. 

The  counsel  for  the  respondent  does  not  show  in  his  brief 
wherein  the  information  was  ever  claimed  to  be  insufficient, 
nor  does  the  ruling  of  the  court  enlighten  ns  upon  that  point. 
The  judge  says,  simply,  that  he  believes  the  information  is  in- 
sufficient to  sustain  a  judgment  of  murder  in  the  second  d^ree. 
But,  upon  the  argument  of  the  case,  we  were  told  that  the  in- 
formation was  faulty  in  its  conclusion.  If  we  examine  the 
information  without  regard  to  the  concluding  sentence,  there  is 
no  contention  but  it  charges  murder  in  the  first  degree.  It 
describes  the  acts  done  and  the  killing,  and  alleges  that  those 
acts  were  done  feloniously,  unlawfully,  premeditatedly,and  with 
malice  aforethought.  An  information  charging  murder  in  tlie 
first  degree  is  a  good  information  to  sustain  a  judgment  on  a 
verdict  of  murder  in  the  second  degree.  {Terntory  v.  Sieara, 
2  Mont.  324.)    Therefore  the  information  is  sufficient  to  sus- 
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taiu  a  judgment  for  murder  in  the  second  degree,  unless  the 
objection  which  counsel  urged  to  the  conclusion  is  good.  That 
oonclusiouy  which  is  in  a  sentence  by  itself  at  the  end  of  the  in- 
dictment, is  as  follows: 

•  ^^And  so  the  county  attorney  aforesaid,  upon  his  oath  afore- 
said, does  give  the  court  to  understand  and  be  informed  that 
the  said  Charles  Northrup  at  the  time  and  place  aforesaid,  and 
in  the  manner  aforesaid,  did  commit  the  crime  of  deliberate, 
premeditated  murder,  contrary  to  the  form  of  the  statutes  in 
such  cases  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Montana.  Allan  R.  Joy,  county  attorney 
of  Park  county,  state  of  Montana/' 

The  argument  ui)on  this  matter  was  very  brief,  and  about 
all  that  was  claimed  was  that  the  language  of  this  conclusion 
stated  simply  that  the  defendant  had  committed  murder,  and 
did  not  state  the  acts  which  he  did,  or  that  he  did  them  of  mal- 
ice aforethought.  But  the  acts  constituting  the  offense  and 
the  manner  of  performing  them,  and  all  the  allegations  of 
premeditation  and  malice  aforethought,  had  been  fully  and 
unobjectionably  set  forth  in  the  preceding  portion  of  the  in- 
formation, and  the  portion  of  this  information  which  is  now 
criticised  is  a  mere  conclusion  resulting  from  the  previous  alio 
gations.  The  conclusion  states  that  ''at  the  time  and  place 
aforesaid  and  in  the  manner  aforesaidJ^  This  point  was  di- 
rectly decided  in  the  case  of  Tetr-Uory  v.  Young,  6  Mont.  244, 
in  which  Chief  Justice  Wade  says: 

''These  words  are  the  mere  conclusion  drawn  from  the  pre- 
ceding averments.  If  the  averments  are  bad,  the  conclusion 
will  not  aid  them;  if  they  are  good,  and  sufficiently  describe 
the  crime  as  the  law  requires,  by  proper  averments,  the  furnnil 
concluding  words  are  immaterial.  At  common  law  the  ooii- 
cludLng  words,  formally  charging  the  defendant  with  nuinler, 
were  necessary  in  order  to  distinguish  an  indictment  fur  mur- 
der from  an  indictment  for  manslaughter.  If  the  term  'mur- 
der' were  omitted  from  the  conclusion  of  the  indictment  the 
defendant  could  only  be  convicted  of  manslaughter.  (3  Chit- 
ty's  Criminal  Law,  737;  FoiUa  v.  State,  8  Ohio  St.  119,  120.) 

"The  reasons  for  the  technical  conclusion  of  indictments  for 
murder  at  common  law  all  disappear  under  statutes  defining 
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the  d^rees  of  the  crime,  and  providing  that  the  jury  shall 
designate  the  degree  in  their  verdict.  And  so  wearecoiiiiielled 
to  say  that  tliia  indictment  is  clearly  whhin  the  Stears  and 
McAndrews  decisions,  and  those  decisions  we  cannot  disturb. 
This  conclusion  seems  irresistible  when  we  rememl^er  our 
statute,  which  provides  that  no  indictment  shall  bequashe<I  or 
set  aside  for  any  surplusage  or  repugnant  allegation,  when 
there  is  sufficient  matter  alleged  to  indicate  the  crime  and  i>er- 
son  charged,  or  for  any  defect  or  imjieriection  which  does  not 
tend  to  prejudice  the  substantial  rights  of  the  defendant  on  the 
merits*" 

The  statutes  to  which  the  above  opinion  refers  are  now 
section  171,  subdivisions  fourth,  sixth,  and  seventh,  Criminal 
Practice  Act.  The  information  in  the  case  at  bar  clearly  con- 
tains sufficient  matter  to  indicate  the  crime  and  the  {leraon 
diarged,  and  the  objection  which  is  now  raised  to  it  is  not  as 
to  matter  which  tended  to  the  prejudice  of  substantial  rights  of 
the  defendant  upon  the  merits.  We  are  therefore  of  the 
opinion  that  the  objection  to  the  sufficiency  of  the  information 
is  not  well  founded. 

The  contention  at  the  bar  has  been  very  earnest  and  vigorous 
on  both  sides.  I  have  not,  in  this  opinion,  quoted  or  analyzed 
all  the  authorities  which  the  seal  and  learning  of  counsel  have 
collected  in  their  briefs.  I  have  cited  the  general  principles 
of  the  cases,  and  have  then  thought  that  the  determinaUou  of 
this  case  depends  upon  an  interpretation  of  our  chapter  15, 
Criminal  Practice,  in  the  light  of  the  l^al  prindplea  estaln 
lished  by  the  decisions.  (See  cases  cited  in  the  briefs  of  ooun- 
sel.) 

It  is  ordered  that  the  appeal  be  dismissed. 

Pkmbbrton,  C.  J.,  concurs. 

Harwood,  J.  (disgenting), — In  so  fiir  as  the  majority  of 
this  court  have  entertained  this  appeal  to  review  the  ruling  of 
the  trial  court  in  holding  the  information  insufficient,  I  am  in 
accord  with  them.  But  how  far  that  has  been  done,  and  win- 
it  was  done,  I  apprehend  will  be  a  perplexing  problem  (or 
reporter,  auuotator^  practitioner,  and  judge,  in  view  of  the  in- 
congruity manifest  in  reviewing  the  information  and  oondeam- 
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iiig  the  ruling  of  the  trial  court  tkereon  as  erroneous,  and  yet 
prefacing  such  review  with  the  observation  that  '^ although  in 
lact  and  effect  the  district  court  did  not  arrest  the  judgment, 
and  therefore  did  not  destroy  the  inibrmatiou,  and  heuce  the 
information  is  not  before  us  for  review."  It  seems  to  me  bad 
enough  for  an  appellate  court  to  review  and  announce  opinions 
upon  matters  not  before  im,  but  here  must  be  something  worse, 
if  the  court's  views  are  tenable,  for  it  is  not  only  affirmed  that 
the  matter  reviewed  is  not  before  this  court,  but  that  the  rul- 
ing reviewed  never  was  made  at  all.  Yet  proceeding,  the  court 
enters  upon  a  discussion  of  the  virtue  of  the  information,  and 
appears  to  condemn  as  erroneous  the  ruling  of  the  district 
<x>nrt  that  the  information  was  insufficient.  But  in  closing, 
the  apt)eal  is  dismissed,  thereby  again  affirming  in  effect  tliat 
this  court  has  no  jurisdiction  thereof. 

I  cannot  concur  in  such  a  treatment.  The  ap))eal  presents 
two  questions  of  law,  on  consideration  of  which  the  trial  court 
vacated  the  verdict  of  the  jury  finding  defendant  guilty  of 
murder  in  the  second  degree,  both  of  which  questions  of  law, 
in  my  opinion,  are,  by  virtue  of  the  provisions  of  the  statute, 
brought  within  the  jurisdiction  of  this  court  for  review  and 
determination  by  this  api)eal.  The  fii%t  question  of  law  for 
i^eview  is  the  ruling  of  the  trial  court  to  the  effect  that  the  in- 
formation is  insufficient  to  support  the  verdict;  and  as  to  that 
ruling,  it  appears  to  me  there  can  l)e  no  well-founded  doubt 
that  it  is  fully  within  the  jurisdiction  of  this  court  to  review, 
and  ought  to  be  authoritatively  pnsse<1  uiH>n  and  a  determina- 
tion announced.  Such  review  and  determinaliou  on  that  point 
I  have  urged  in  the  councils  of  this  court  as  proper,  and  that 
such  determination  could  be  made  in  a  homogeneous  treatment 
of  the  case,  along  with  the  holding  of  the  majority,  that  the 
other  question  of  law  which  pertains  strictly  to  the  motion  for 
new  trial  is  not  subject  to  review  on  this  appeal. 

Let  us  set  clearly  in  view  the  conditions  which  gave  rise  to 
this  appeal  and  the  questions  of  law  which  appellant  seeks  to 
have  reviewed  and  determined  thereby. 

Defendant  was  by  information  charged  with  the  commission 
of  the  crime  of  murder  in  Park  county;  has  been  twice  tried 
thereon,  and  upon  the  second  trial  was  by  the  jury's  verdict 
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found  guilty  of  murder  in  the  second  degree.  ThereuiK>n 
motion  for  a  new  trial  was  made  on  behalf  of  defendant  and 
granted  by  a  court  order  as  follows: 

''In  this  case,  although  mauj  errors  are  assigned,  there  are 
but  two  which  I  consider  of  sufficient  importance  to  notice  in 
passing  upon  what  I  consider  the  merits  of  the  motion  for  new 
trial.  I  am  satisfied  that  the  case  was  fairly  presented  to  the 
jury,  that  the  evidence  was  sufficient  to  sustain  the  verdict,  and 
that  there  was  no  error  in  the  instruction  of  the  evidence  of  the 
argument  of  counsel.  The  two  objections  which  I  have  re- 
ferred to  as  being  worthy  of  notice  are:  1*  The  objection  to 
the  sufficiency  of  the  information;  and,  2.  The  objection 
raised  to  the  instruction  given  by  the  court,  number  ten  (10). 
There  are  grave  doubts  in  my  mind  as  to  the  sufficiency  of  the 
information  to  support  a  verdict  of  murder  in  the  second  d^ree, 
and  although  I  would  not  feel  like  granting  a  new  trial  upon 
this  objection  standing  alone;  still,  when  taken  in  connection 
with  the  instruction  given  by  the  court,  number  ten  (10),  al- 
ready referred  to,  I  am  disposed  to  grant  a  new  trial.  In- 
struction number  ten  (10)  takes  away  from  the  jury  the 
consideration  of  whether  or.  not  the  defendant  acted  upon 
what  he  believed  to  be  actual  danger  at  the  time,  and  estops 
the  jury  from  considering  the  question  as  to  whether  the  de- 
fendant really  believed  himself  to  be  in  danger,  although  he 
might  afterwards  turn  out  to  be  mistaken  in  such  belief,  and 
although  the  court  gave  a  further  instruction,  number  twenty- 
one  (21),  explaining  that  the  danger  neeil  not  be  real,  but  only 
apparent,  still  the  court  is  unable  to  say  that  the  jury  might 
not  have  been  misled  as  to  this  instruction.  Therefore,  for 
these  two  reasons,  tlie  motion  for  a  new  trial  in  this  case  is 
sustained.'' 

Exceptions  to  this  ruling  of  the  court,  both  as  to  holding 
the  information  insufficient  and  in  holding  instruction  No.  10 
erroneous,  was  reserved  by  the  state.  The  instruction  in 
question  reads  as  follows: 

10.  ''Before  a  person  is  justified  in  taking  the  life  of  his 
assailant  the  slayer  must  not  only  exhaust  all  other  reasonable 
means  within  his  power  consistent  with  his  own  safety  to  pre- 
vent the  homicide,  but  it  must  clearly  apjiear  that  the  party 
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'  Blaiu  Dot  only  had  at  .the  time  the  present  ability  as  well  as 
the  intention  to  kill  or  seriously  injure  the  slayer  at  the  time, 
and  that  deceased  was  then  and  there  in  the  act  of  carrying 
out  this  purpose^  to  wit:  the  intention  to  destroy  the  slayer  or 
of  inflicting  upon  him  serious  boilily  injury,  aud  even  then  it 
will  not  justify  the  slayer  in  the  use  of  any  more  force  than  is 
actually  necessary  at  the  time  to  prevent  the  deceased  from  im- 
mediately carrying  into  effect  such  unlawful  purpose.  By 
this  instruction  the  jury  will  understand  that  the  right  to  take 
life  is  limited  to  the  actual  and  present  necessities  then  sud- 
denly precipitated  by  the  assailant  under  such  circumstances 
as  to  place  the  life  and  person  of  the  slayer  in  such  })eril  as 
admit  of  no  other  reasonable  alternative  than  the  killing  of  the 
assailant,  and  even  then  the  slayer's  right  to  employ  force 
against  the  assailant  is  limited  to  the  force  necessary  to  repel 
the  violence  then  being  offered,  and  to  place  himself  beyond 
the  reach  of  immediate  danger.  The  law  of  self-defense  will 
not  allow  the  slayer  to  go  beyond  this  limit,  and  although  the 
attack  may  be  violent,  unwarranted,  and  felonious,  and  made 
with  the  apparent  intent  to  kill,  yet,  whenever  this  danger  is 
removed  as  by  disarming  the  assailant  or  by  overpowering 
bim  by  the  interference  of  others,  then  the  right  of  the  persou 
assailed  to  use  force  ceases,  and  for  the  same  good  reason  where 
the  assailant  retires  from  the  conflict,  or  pauses  in  his  advance 
or  turns  away  before  committing  any  violence,  a  person  though 
violently  attacked  would  not  be  justified  in  killing  while  his 
assailant  was  hesitating  or  pausing  in  his  attack,  or  was  re- 
treating or  plainly  evincing  a  desire  on  his  part  to  discontinue 
all  further  violence,  and  in  this  case,  even  though  you  may 
believe  from  the  evidence  beyond  a  reasonable  doubt  that  tlie 

'  deceased  was  advancing  to  attack  defendant  just  prior  to  the 
shooting;  still,  if  you  are  further  satisfied  from  the  evidence 
beyond  a  reasonable  doubt  that  before  the  fatal  shot  was  fired 

'  deceased  ceased  the  attack,  or  turned  away,  or  in  any  manner 
plainly  manifested  his  desire  to  avoid  any  further  violence,  or 
was  attempting  to  escape  from  the  defendant  at  the  time  the 
fatal  shot  was  fired,  then  defendant  had  no  occasion  to  take 
the  life  of  deceased,  and  you  will  bring  in  your  verdict  of 

'  guilty '* 
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lustnictioa  No.  23,  i^^iveD  along  with  No.  10^  and  referred 
to  iu  the  order  of  the  court,  is  as  follows: 

23.  ''  You  are  furtlier  instructed,  as  a  matter  of  law,  that, 
if  a  person  believes,  and  has  reasonable  cause  to  believe,  that 
another  has  sought  him  out  for  the  pur|)ose  of  killing  him,  or 
doing  him  great  bodily  harm,  and  makes  demonstrations  mani- 
festing an  intention  to  commence  such  attack,  then  the  person 
so  threatened  is  not  required  to  retreat,  but  he  has  a  right  to 
stand  and  defend  himself,  and  pursue  his  adversary  until  he 
has  secured  himself  from  danger,  and  if  in  so  doing  it  is  neces- 
sary to  kill  his  antagonist,  the  killing  is  excusable,  on  the 
grounds  of  self-defense.^' 

The  ruling  of  the  court  touches  two  questions:  the  suf- 
ficiency of  the  information,  and  the  sufficiency  or  oorrectness 
of  said  instruction.  These  are  both  purely  questions  of  law. 
Whether  the  information  is  sufficient  in  law  to  charge  defend- 
ant with  the  commission  of  said  crime,  is  a  question  of  law. 
And  likewise  an  instruction  stating  the  circumstances  or  con- 
ditions under  which  the  law  will  justify  homicide  is  purely  a 
matter  of  law.  Indeed,  the  statute  defines  those  circumstances, 
or  conditions,  under  the  pressure  of  which  the  law  will  justify 
homicide.  The  fact  as  to  whether  such  conditions  existed  or 
not,  in  a  particular  case  under  inquiry,  is^  of  course,  a  question 
of  fact  for  the  jury  to  find.  Therefore,  it  is  seen  that  the  two 
lK)ints  upon  which  the  court  made  its  ruling,  overturning  the 
results  of  the  trial,  and,  as  the  prosecuting  officer  construed  it, 
also  overturning  the  information,  were  purely  questions  of  law. 
The  state  having  reserved  an  exception  to  this  ruling,  appealed 
to  this  court,  asking  a  review  and  determination  of  those  im- 
portant questions  of  law. 

Ile8|)ondeut  inter|K)sed  a  motion  to  dismiss  this  appeal  on 
the  ground  that  there  is  no  law  authorizing  an  appeal  on  the 
part  of  the  state  until  after  final  judgment  of  acquittal  is 
entered  in  the  trial  court,  and  this  motion  to  dismiss  the  appeal 
is  the  subject  of  the  present  consideration;  although  the  whole 
case  was  argued  and  submitted  along  with  the  motion  to  dis- 
miss. 

The  consideration  of  this  question  may  be  premised  with  the 
observation,  that  according  to  a  preponderance  of  American 
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authority  an  appeal  cannot  be  taken  on  the  part  .of  the  state 
in  a  criminal  case  without  statutory  provision  therefor.  Mr. 
Bishop  summarizes  his  investigation  of  this  question  of  crimi- 
nal procedure  in  the  following  remarks: 

'^ Bights  of  state  to  have  proceedings  reversed.  In  England 
writs  of  error,  the  practical  object  of  which  is  generally  to 
bring  whatever  appears  of  record  under  the  review  of  a  higher 
tribunal^  seem  to  be  allowable  to  the  crown  in  criminal  causes; 
but  the  courts  of  most  of  our  states  refuse  them,  and  refuse  the 
right  of  appeal  to  the  state  or  commonwealth,  except  where 
expressly  authorissed  by  statute,  as  in  some  states  they  are.  lu 
Maryland  the  state  may  have  a  writ  of  error  at  common  law 
to  reverse  a  judgment  given  on  demurrer  in  favor  of  a  defend- 
ant. And  in  some  other  states  questions  of  law  may,  without 
specific  statutory  direction,  be  reviewed  by  this  proceeding,  or 
by  appeal,  on  prayer  of  the  state.  The  question  is  not  free 
from  difiSculty;  but  probably  some  judges  have  refused  the 
writ  to  the  state,  from  not  distinguishing  sufficiently  between 
cases  in  which  the  reliearing  would  violate  the  constitution 
and  cases  in  which  the  prosecuting  power  has  the  same  inher- 
ent right  to  a  rehearing  as  a  plaintiff  has  in  a  civil  suit." 
(1  Bishop's  Criminal  Law,  §  1024.) 

We  therefore  go  directly  to  the  statute  with  the  question  to 
find  whether  provision  has  been  made  for  such  an  appeal,  and 
there  find  it  provided,  that:  ''Appeals  to  the  supreme  court 
may  be  taken  by  the  state  in  the  following  cases,  and  no  other: 

''  1.  Upon  a  judgment  for  the  defendant  in  quashing  or  set- 
ting aside  an  indictment. 

''2.  Upon  an  order  of  the  court  arresting  the  judgment. 

"  3.  Upon  a  question  of  law  reserved  by  the  state.''  (Crim. 
Prac.  Act,  §  396.) 

It  is  seen  that  the  statute  expressly  provides  for  an  appeal 
by  the  state  from  the  action  of  the  trial  court  in  quashing  or 
Setting  aside  an  indictment.  Under  the  present  law  and  prac- 
tice in  criminal  cases,  as  re-formed  by  the  constitution  and  stat- 
ute, the  information  is  equivalent  to  an  indictment,  and  said 
provisions  of  statute  apply  thereto.  The  state's  attorney  con- 
strued said  order  of  the  court  as  quashing  or  setting  aside  the 
information  as  insufficient  to  ''support  a  verdict  of  murder  in 
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the  second  degree"  of  which  defendant  had  been  convicted;  and 
points  to  the  express  provision  of  the  statute  providing  for  an 
appeal  from  such  determination  of  the  court.  The  only  attempt 
to  avoid  the  direct  force  of  that  statute  is  by  mere  argument, 
that  the  question  of  insufficiency  of  the  information  was  not 
before  the  trial  court  on  the  motion  for  a  new  trial.  It  is  true 
that  question  is  not  strictly  germane  to  the  motion  for  new 
trial.  (Crim.  Prac.  Act,  §  364.)  And  for  that  reason  alone 
this  court  appears  to  hold  that  what  was  actually  done  was 
not  done,  simply  because  ^'the  ruliug  was  not  one  tliat  was 
attentive  to  the  practice,  and  it  did  not  distinguish  the 
nature  of  the  matter  which  the  court  undertook  to  handle." 
And  so  this  court  holds,  against  all  authority  and  reason  too, 
as  it  seems  to  me,  that  when  the  trial  court  does  indirectly 
something  which  would  be  reviewable  on  appeal,  if  done  di-» 
rectly,  the  appeal  and  jurisdiction  to  review  is  cut  off.  The 
logical  result  of  this  is,  that,  as  often  as  a  trial  occurs,  the  court 
may  annul  the  result  by  holding  the  indictment  or  information 
insufficient,  and  if  this  is  done  on  motion  for  new  trial  such 
ruliug  is  not  reviewable,  and  the  appeal  will  be  dismissed. 
But  if  the  court  should  hold  the  indictment  had  on  some  mo* 
tion  which  gave  nice  attention  to  the  rules  of  practice  this  court 
then  admits  that  in  such  case  the  statutory  provision  making 
such  ruling  reviewable  on  appeal  would  have  its  effect  That 
statute  could,  however,  be  set  aside  at  any  time  by  indirection 
or  by  creating  a  little  confusion  on  the  subject  of  practice.  But 
is  the  learned  trial  court  subject  to  the  strictures  thrown  upon 
its  rulings  when  viewed  in  the  light  of  the  statute?  It  is  clear 
that  the  trial  court  followed  the  plain  path  of  the  law.  When 
the  motion  for  new  trial  was  committed  to  the  consideration  of 
the  trial  court  there  was  also  raised  the  question  of  the  suffi* 
ciency  of  the  information  to  sustain  the  conviction.  This  was 
a  question  which  can  be  raised  at  any  time  before  judgment, 
and  not  only  raised  by  motion,  but  the  court,  on  its  own  mo- 
tion, may  consider  that  question.  (Crim.  Prac.  Act,  §  358.) 
But  according  to  the  language  of  the  order  of  court  above 
set  forth,  "objection"  was  raised  "to  the  sufficiency  of  tiie 
information."  The  court  says,  "the  two  objections  which 
I  have  referred  to  as  being  worthy  of  notice  are:  1.  The  ob- 
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jection  to  the  sufficiency  of  the  information"  etc.  The  tend- 
ency of  this  language  seems  to  me  to  indicate  that  ^'objection 
to  the  sufficiency  of  the  information''  was  made.  Nevertheless 
whether  it  was  raised  by  counsel  or  considered  by  the  court,  on 
its  own  motion,  there  is  the  authority  of  statute  for  the  prac- 
tice. 

Therefore,  while  that  objection  was  not  germane  to  the 
motion  for  new  trial,  it  was  before  the  court  at  the  same  time, 
and  was  ruled  upon.  The  court  expressed  ^' grave  doubts  as 
to  the  sufficiency  of  the  information  to  support  a  verdict  of 
murder  in  the  second  degree,"  and  on  that  ground,  coupled 
with  the  criticism  of  an  instruction,  vacated  the  verdict,  and 
granted  a  new  trial.  If  the  court  groups  together  these  mat- 
ters directly  placed  within  the  province  of  its  consideration  at 
the  time,  and  bases  his  action  in  vacating  the  verdict  on  tlie 
insufficiency  of  the  information,"  shall  it  be  said  that  the  court 
did  not  do  what  it  plainly  has  done,  simply  because  all  the 
grounds  of  the  order  were  not  especially  pertaining  to  the  mo- 
tion for  new  trial?  And  that  no  appeal  lies  to  review  the  rul- 
ing which  the  statute  plainly  makes  reviewable  on  appeal, 
because  that  ruling  was  made  in  connection  with  other  consid- 
erations? The  situation  is,  therefore,  peculiar,  considering  that 
this  court  holds  that  no  appeal  lies,  and  declines  to  authorita- 
tively determine  whether  the  information  is  good  or  whether 
the  criticisms  of  the  court  below  respecting  the  same  are  well 
founded.  Suppose  that  upon  another  trial  the  state  should 
again  convict  defendant  and  motion  be  made  to  vacate  the  ver- 
dict and  grant  a  new  trial,  and  the  court  should  grant  the 
same,  observing  that  he  had  once  held  the  information  insuffi- 
cient and  that  ruling  had  not  been  reversed.  Consistency  alone 
might  dictate  such  a  ruling  on  the  part  of  the  trial  court. 
Nor  could  any  blame  for  this  extraordinary  result  rest  upon 
the  prosecuting  attorney,  because  he  appealed  and  sought  re* 
view  of  the  order  which  determined  the  information  insufficient. 
In  refusing  to  entertain  this  appeal  and  review  the  ruling  of  the  - 
trial  court,  in  so  far  as  that  ruling  impugns  the  sufficiency  of  the 
information,  it  seems  to  me  this  court  disregards  the  substance 
and  effect  of  things,  and  proceeds  upon  mere  verbal  distinc- 
tions without  substantial  ground.     And  I  am  unable  to  find^^ 
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either  in  the  argument  of  counsel  in  support  of  the  motion  to 
dismiss,  or  in  the  opinion  of  the  majority  of  this  court,  anj 
ground  for  refusing  such  review. 

As  to  a  review  of  the  question  of  law  involved  in  the  ruling 
of  the  trial  court,  that  instruction  No.  10  delivered  to  the  jury 
was  erroneous,  there  is  also  provision  of  statute  for  ap{)eal 
therefrom  found  in  the  third  subdivision  of  section  396,  that 
the  state  may  api)eal  *'  upon  questions  of  law  reserved  by  the 
state."  This  is  the  direct  provision,  and  if  given  force  would 
make  such  appeals  available  to  review  questions  of  law  analo- 
gous to  the  method  of  bringing  up  questions  of  law  by  writ  of 
error.  But  this  court  holds  that  an  appeal  cannot  be  taken  to 
review  such  questions  of  law  reserved  by  the  state  as  provided 
in  subdivision  third  of  section  396  until  there  has  been  a  judg- 
ment of  acquittal;  and,  of  course,  the  mischief  of  the  ''error  of 
law"  is  irremediable.  So  that  if  on  an  error  of  law  alone  an 
order  for  new  trial,  or  any  other  order,  however  vital  to  tlie 
proceeding,  is  granted  over  and  over  again,  there  can  be  no  re- 
view until  it  has  resulted  in  a  judgment  of  acquittal.  But  that 
holding  on  this  branch  of  the  case  has  an  implication  of  stat- 
ute to  support  it,  and  the  majority  of  this  court,  as  it  appears 
to  me,  have  given  this  implication  the  effect  of  annulling  the 
express  provision  allowing  appeals  ''u)x>n  questions  of  law  re- 
served by  the  state"  in  many  cases  of  criminal  prosecution; 
and  the  effect,  in  all  cases,  of  adding  to  that  provi»on  the 
words,  ''after  judgment  of  acquittal."  Both  of  these  effects  of 
the  ruling  of  this  court  stand  directly  in  contradiction  of  the 
rules  of  construction  of  statutes.  For  instead  of  making  the 
express  provision  of  the  statute  yield  to  the  mere  implication, 
or  "sacrificing  the  spirit  to  the  letter,"  the  contrary  is  the  rule 
of  construction;  and  likewise  the  rules  of  construction  forbid 
an  interpretation  which  in  effect  adds  or  inserts  into  the  stat- 
ute any  words  or  provisions.     (Code  Civ.  Proc,  sec.  630.) 

Such  construction  of  the  statute  is  not  only  forbidden  by 
sound  rules  of  interpretation,  but,  it  seems  to  me,  a  moment's 
reflection  and  consideration  of  those  provisions  of  the  statute 
standing  in  pari  materia  would  lead  to  a  different  view. 

The  holding  of  the  majority  is,  that  no  appeal  lies  on  the 
part  of  the  state  until  there  is  a  judgment  of  acquittal;  and 
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heooe  there  is  no  appeal  as  provided  by  statute  ''upon  ques- 
tions of  law  reserved  by  the  state/'  if  that  error  was  given 
effect  in  an  intermediate  order  oveilurning  a  conviction  until 
the  result  is  an  absolute  acquittal.  Such  is  the  effect  of  the 
observations  in  Territory  v.  Zatm,  quoted  in  the  majority 
opinion^  but  acknowledged  to  be  obiter  dictum;  and  on  that 
dictum,  and  the  implication  of  the  provisions  of  the  statute  fol- 
lowing section  396,  the  holding  of  this  court  is  based. 

Now,  with  all  due  respect  to  the  obiter  didum  referred  to, 
and  also  being  mindful  of  the  implication  found  in  certain 
sections  of  the  statute  providing  tlie  manner  of  taking  ap])ealsy 
we  cannot  escape  the  fact,  that  tlie  statute  directly  and  ex* 
pressly  contradicts  that  dictum  by  providing  for  an  appeal  from 
an  intermediate  order  where  there  is  not,  and,  in  the  very  nature 
of  the  case,  cannot  be,  a  judgment  of  acquittal.  The  statute 
provides  for  an  appeal  by  the  state  ^^  upon  an  orcf^r  of  the  court 
arresting  the  judgment''  (2  subd.,  §  396.)  This  is  an  in- 
termediate order  before  there  is  any  judgment,  much  less  a 
judgment  of  acquittal.  How  then  can  this  court  quote  and 
follow  the  dictum  of  Territory  v.  Laun,  8  Mont.  324,  ^'  that  in 
onler  that  the  territory  can  have  this  appeal  considered,  it 
must  show  that  the  ap])eal  is  proeecuted  from  a  judgment  f^^ 
Or  how  can  this  court  hold,  on  the  mere  implication  of  the 
subsequent  sections  of  the  statute,  that  the  appeal  must  always 
be  accompanied  by  a  judgment?  Does  not  that  holding  con* 
tradict  the  plain  intent,  and  not  only  so,  the  positive  and  ez* 
press  provision  of  the  statute  so  plainly  declared,  that  there  is 
no  room  for  interpretation?  The  legislature  has  said,  by  direct 
provision,  there  shall  be  an  appeal  by  the  state  from  an  order 
refusing  to  enter  judgment,  but  this  court  says  that  the  appeal 
must  be  prosecuted  from  a  judgment  in  all  cases.  And  a 
logical  following  of  that  construction  will  deny  an  appeal 
from  '^an  order  arresting  the  judgment."  For  if  an  appeal  is 
entertained  from  an  order  arresting  a  judgment,  such  appeal 
will  not  be  '^  from  the  judgment";  nor  by  service  of  notice  of 
appeal  upon  the  clerk  of  the  court  ^'  where  the  judgment  is 
entered";  nor  will  it  affect  or  stay  the  ^'operation  of  the  judg- 
ment," because  when  an  appeal  is  taken  from  an  order  arresting 
judgment,  no  judgment  will  have  been  entered  in  contem* 
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plation  of  law.  And  so  all  the  impIicattoDs  and  dida  which 
the  majority  opinion  has  drawn  together  to  support  this  dis- 
missal will  apply  just  as  forcibly  to  dismiss  an  appeal  from 
an  order  in  arrest  of  judgment;  and  thus  annul  also  the  express 
provision  of  subdivision  two  of  section  396,  that  the  state  may 
api)eal  from  an  order  of  the  court  arresting  the  judgment 

I  do  not  find  any  support  for  the  ruling  of  this  court  in 
denying  a  review  of  the  order  of  tlie  court  below,  in  so  far  as 
it  impugns  the  sufficiency  of  the  information.  Nor  do  I  find 
sufficient  strength  in  the  dida  and  implications  pointed  out  to 
overthrow  the  direct,  positive  provisions  of  the  statute  author- 
izing an  appeal  ^^upon  questions  of  law  reserved  by  the  state." 

The  framers  of  the  statute  undoubtedly  intended  that  ques- 
tions of  law  reserved  by  exception  should  be  reviewed  on  ap- 
peal as  upon  writ  of  error,  which  was  a  well-known  practice 
for  review  of  errors  of  law.  And  that  practice  was  undoubt- 
edly in  the  mind  of  the  framers  of  the  provision  that  the  state 
may  appeal  '^upon  errors  of  law  reserved  by  the  state,''  fi>und 
in  the  third  subdivision  of  section  396,  and  viewed  in  the  light 
of  such  analogy,  it  is  without  difficulty.  The  intention  of  the 
legislature  in  that  provision  is  demonstrated  by  the  history  of 
the  rulings  of  courts  upon  this  point  of  criminal  procedure. 
Tliat  ruling  has  been  quite  uniform  in  American  jurisprudence 
that  no  exception,  or  ap[)eal,  or  review  by  writ  of  error,  was 
allowable  on  bebalf  of  the  state  without  express  provision  of 
statute  therefor.  Hence,  the  legislature  provided  in  the  crim- 
inal practice  act  for  review  of  ^'a  judgment  quashing  or  setting 
aside  an  indictment'';  ^'an  order  of  co.irt  arresting  the  judg- 
ment," and  of  "questions  of  law  reserved  by  the  state."  This 
statute  is  refuse<1  eifect,  because  the  legislature  did  not  provide 
an  appeal  from  an  order  granting  a  new  trial.  It  seems  to  me 
the  observation  that  "  if  our  legislature  had  intended  that  an 
exce))tion  could  be  taken  to  such  an  order  (an  order  for  new 
trial)  such  order  would  have  been  made  appealable,"  manifests 
an  entire  misapprehension  of  the  meaning  and  intent  of  the 
legislative  provision.  I  think  tliere  is  no  doubt  that  if  the 
framers  of  that  statute  had  intended  to  provide  for  an  appeal 
from  an  order  granting  a  new  trial  provision  would  have  been 
made  to  that  effect.     But  it  is  manifest  that  the  legislature  did 
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not  80  intend.  New  trials  are  frequently  granted  on  discre- 
tionary considerations^  and  it  is  clear^  from  section  340  of  the 
Criminal  Practice  Act,  that  it  was  not  the  policy  of  the  l^is- 
lature,  in  its  wisdom,  to  make  matters  of  discretion  resolved 
in  favor  of  the  prisoner  by  the  trial  court  reviewable  on  appeal 
by  the  state.  Hence  the  legislature  did  not  provide  that  an 
order  granting  a  new  trial  to  the  prisoner  should  be  appealable, 
because  such  provision  would  put  upon  review  all  the  grounds 
of  the  order.  Of  course  under  the  usual  rules  of  appellate  re- 
view, discretionary  rulings  are  allowed  to  stand  unless  abuse 
is  plainly  shown.  The  legislature,  however,  lefl  that  respon- 
sibility entirely  with  the  trial  court.  But  to  the  end  that 
tlie  law  might  be  administered,  and  administered  uniformly 
throughout  the  stat«,  the  legislature  provided  for  review  of 
questions  of  law  ruled  upon  by  the  trial  court  against  the  prose- 
cution. And  these  ought  to  be  reviewed  and  determined  even 
if  another  trial  was  granted  on  discretionary  grounds,  so  that 
errors  of  law  might  not  intrude  their  influence  into  the  case 
until  possible  miscarriage  of  justice  is  wrought  thereby.  In 
my  humble  opinjon  the  manifest  wisdom  and  intention  of  the 
legislature  is  set  aside  in  the  holding  of  the  majority,  in  refus- 
ing to  review  and  determine  the  questions  of  law  brought  here 
for  review  by  this  appeal. 


STATE,  Appellant,  r.  BLOOM,  Aespondebt. 

[Argued  NoTember  16, 1898.    Bedded  December  28, 1898.] 
flee  9yUabu$  and  opinion  in  the  case  of  State  t.  JTortArup,  ante,  pa^e  532. 

Appeal  from  Sixth  JudioUd  District^  Park  County. 

On  motion  to  dismiss  appeal.    Qranted. 

JbAn  T.  Smith,  and  E.  C.  Day,  for  the  motion. 

Henri  J.  HaakeO,  attorney  general,  H.  J.  Miller,  and  Allan 
J2.  Joy,  oontrcu 

Db  Witt,  J. — ^This  is  an  appeal  by  the  state  from  the  order 
of  the  district  court  granting  defendant's  motion  for  a  new 
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trial.  The  defendant  moved  to  dismiss  the  appeal  on  the  same 
grounds  as  a  similar  motion  was  made  in  the  case  of  SUUe  v. 
NorQirupy  ante,  page  522.  On  the  authority  of  that  case,  it  is 
ordered  that  the  appeal  herein  be  dismissed. 

Pehbebton,  C.  J.,  concurs. 

Harwood,  J.  (diMcntifi^).    I  dissent  on  the  g^oands  fblly 
set  forth  in  State  v.  Norihrup,  ante^  page  622. 


STATE  EX  BEL.  NORTHRUP,  Relatob,  v.  CONROW 
Respondent. 

[Argued  NoTember  16^  180S.    Dedded  Deoember'28, 1898.] 

GBDnxAL  hk^'-Right  of  ocpuMd  to  speedy  trii/.^Wber6  a  defirndftnt  hw  h&en 
twice  tried  before  the  expiration  of  the  eeoond  term  after  the  01ing  of  tlie  in- 
formatioii,  and  the  state  proeeoatea  an  appeal  ftom  an  order  granting  bim  a 
new  trial  after  a  eooTiotion  on  the  eeeond  trial,  which  appeal  was  flnilly  held 
to  be  onanthoriaed,  and  during  the  pendency  of  enoh  appeal  two  tenna  elapsed 
without  another  trial,  this  is  not  a  denial  to  the  accused  of  the  speedy  trial 
guaranteed  him  by  the  oonstitntion  (Art  III,  $  16) ,  nor  does  it  entUle  him  to 
be  discharged  by  yirtne  of  section  SOS  of  the  Criminal  Praotice  Act,  requiring 
one  indicted  for  an  ofltense  and  committed  to  prison  to  be  brought  to  trial  be> 
fore  the  end  of  the  second  term  of  the  court,  haying  jurisdiction  of  the  oiinise, 
which  shall  be  held  after  the  indictment  is  found.    Habwood,  J„  disaenting* 

Appeal  from  Siaglh  Judicial  Dtstrid^  Park  OowUy. 

Relator's  application  for  a  writ  of  habeas  earpue  was  denied 
by  Henby,  J.    Affirmed. 

Statement  of  the  case  by  Mr.  Justice  De  Witt. 

Relator  in  this  case  is  the  same  person  who  is  respondent  in 
the  case  of  State  v.  Northrup^  ante,  page  522.  See  that  ease 
for  the  general  facts.  Relator  was  arraigned  November  14, 
1892^  upon  an  information  charging  murder.  On  November 
23d  he  was  tried,  and  the  jury  disagreed.  Relator  was  then 
remanded  to  the  custody  of  the  sheriff,  respondent  herein.  On 
January  23,  1893,  he  was  tried  the  second  time,  and  convicted 
of  murder  in  the  second  degree.  On  March  24, 1893,  the  dis* 
trict  court  granted  a  motion  for  a  new  trial.  Since  that  time 
he  has  been  in  the  custody  of  the  sheriff,  and  there  have  been 
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two  terms  of  court— one  from  April  10  to  April  22,  1893,  and 
the  other  from  June  19th  to  October  23d.  At  each  term  a 
trial  jury  was  in  attendance.  There  was  time  at  each  term  to 
try  relator.  The  state  did  not  apply  for  a  trial  at  either 
term.  The  defendant's  attorneys  asked  to  have  the  case  set  for 
trial.  It  does  not  appear  whether  this  request  was  made  at 
the  April  term  or  the  June  term,  or  whether  it  was  made 
when  the  jury  was  in  attendance^  or  after  it  was  dis- 
charged. The  state's  attorney  asserts  in  his  brief  that  'Uhe 
appellant  made  no  demand  whatever  for  a  trial  at  the  April 
term^  nor  even  at  the  June  term,  until  several  weeks  after  he 
knew  the  jury  had  been  discharged.'^  This  does  not  appear 
a£Brmatively  in  the  record,  nor  does  it  appear  that  there  was 
any  jury  in  attendance  when  the  request  was  made.  The  state, 
meantime,  bad  taken,  on  March  29,  1893,  the  appeal  from  the 
order  granting  defendant's  motion  for  a  new  trial,  which  appeal 
was  considered  in  State  v.  Northrup,  above  referred  to.  At 
the  close  of  the  June  term  of  the  district  court,  on  October  23, 
1893,  relator,  showing  the  above  facts,  asked  his  discharge  in 
that  court  upon  habeas  corpus,  relying  upon  section  303  of  the 
Criminal  Practice  Act.  The  court  remanded  him,  and,  from 
that  judgment,  relator  now  appeals. 

CampbeB  &  Stark,  for  Relator. 

Henri  J.  Hasketty  attorney  general,  H.  J.  Miller,  and  Allan  R. 
Jay^  for  Bespondeut. 

Db  Witt,  J. — The  constitution  of  this  slate  provides,  in 
article  III,  section  16,  that  in  all  criminal  prosecutions  the  ac- 
cused shall  have  the  right  to  a  8i)eedy  public  trial  by  an  impar- 
tial jury  of  the  county  or  district  in  which  the  offense  is  alleged 
to  have  been  committed.  The  statute.  Criminal  Practice  Act, 
section  303,  is  as  follows: 

'^  Sec.  303.  If  any  person  indicted  for  any  offense,  and 
committed  to  prison,  shall  not  be  brought  to  trial  before  the 
end  of  the  second  term  of  the  court  having  jurisdiction  of  the 
offense,  which  shall  be  held  after  the  indictment  is  found,  he 
shall  be  entitled  to  be  discharged,  so  far  as  it  relates  to  the 
offense  for  which  he  was  committed,  unless  the  delay  shall  be 
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granted  on  tlie  application  of  the  prisoner^  or  sliall  be  occa- 
sioned by  want  of  time  to  try  the  cause  at  such  second  term/' 

The  statute  thus  declares,  in  effect,  that  if  a  defendant  com- 
mitted to  prison  be  not  tried  before  the  end  of  the  second  term 
after  his  indictment  (or  information  filed),  unless  he  himself, 
or  the  want  of  timCi  has  caused  the  delay,  this  is  not  giving 
him  a  s^ieedy  trial.  But  the  relator  in  this  case  does  not  bring 
himself  within  the  provisions  of  section  803.  It  is  not  the 
fact  that  he  was  not  brought  to  trial  before  the  end  of  the  sec- 
ond term  held  after  the  information  was  filed.  On  the  con- 
trary, he  was  tried  twice  within  the  period  defined  by  section 
303,  and  within  sixty  days.  It  is  true  that  two  terms  of 
court  elapsed  without  trying  him,  afler  he  was  granted  a  new 
trial,  on  March  24th.  If  he  could  show  that  the  state  un- 
reasonably, and  without  cause,  delayed  trying  him  for  two 
terms  of  court,  after  he  had  once  been  tried,  we  are  of  opinion 
that  he  might  urge  such  delay  as  a  denial  of  a  si)eedy  trial, 
without  relying  upon  the  statute  (§  303),  and  depending 
simply  upon  the  provisions  of  the  constitution  (article  III, 
§  1 6);  for  the  statute  (§  303)  does  not  attempt  to,  even  if  it 
could,  provide  what  shall  alone  be  a  denial  of  a  speedy  trial. 
We  may  therefore  inquire  whether  the  facts  shown  constitute 
a  denial  of  a  si)eedy  trial. 

lu  the  case  of  United  l^tea  v.  Foz^  3  Mont  512,  in  this 
court  under  the  territorial  organization,  the  decision  was  not 
made  in  view  of  section  303,  Criminal  Practice  Act,  but  was 
rather  upon  the  general  principles  of  the  guaranty  of  a  speedy 
trial  by  the  constitution  of  the  United  States.  (Article  VI  of 
the  amendments.)  In  that  case  the  United  States  was  the  prose- 
cutor. It  neglected,  for  a  whole  term  of  court,  its  duty  to 
provide  funds  to  try  the  case.  The  providing  of  such  funds 
was  wholly  within  the  power  and  the  duty  of  the  United 
States,  and  it  wholly  neglected  to  so  provide  them,  and  did 
not  attempt  to  offer  any  excuse  for  the  neglect.  The  court 
discharged  the  relator  in  that  case  by  reason  of  the  neglect  to 
prosecute.  But  in  the  case  at  bar  the  state  has  pursued  the 
relator,  not  without  diligence.  It  tried  him  twice  in  rapid 
succession.  It  resisted  his  motion  for  a  new  trial.  Upon 
that  motion  being  granted,  the  state  took  an  appeal  to  this 
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coart^  andy  during  the  pendency  of  the  appeal  in  this  court,  the 
state  did  not  try  the  defendant  again.  Pending  that  appeal 
defendant  sought  to  be  discharged  hy  writ  of  habeas  corpus  in 
the  district  court,  and,  being  remanded,  he  is  now  here  on 
appeal  from  that  judgment 

This  court  has  now  determined  that  the  appeal  of  the  state 
in  the  case  of  State  v.  Notihrup,  ante,  p.  522,  was  not  permitted 
by  law.  Belator's  argument  now  is  that,  as  it  was  decided 
that  the  state  had  no  appeal  in  the  case  of  State  v.  Noiihrup, 
ante,  p.  522,  the  state  is  now  in  the  same  position  as  if  it  bad 
not  attempted  to  appeal,  and  had  simply  willfully  neglected  to 
try  relator  during  the  time  when  the  pretended  appeal  was 
pending.  We  cannot  concur  in  that  proposition.  Whether  or 
not  an  appeal  would  lie  to  this  court  from  an  order  granting 
defendant  a  new  trial  seems  to  have  been  a  question  of  great 
difficulty.  See  the  opinions  in  State  v.  Northrwp.  The  ques* 
tion  had  never  been  decided  in  this  jurisdiction.  Upon  the 
hearing  the  contest  was  most  vigorous  and  earnest  on  both 
sides,  and  the  difficulties  were  sudi  that,  after  mature  deliber- 
ation, this  court  was  not  able  to  announce  a  unanimous  de* 
cision.  Under  these  circumstances  the  omission  by  the  state 
to  try  the  relator  a  third  time,  pending  their  attempted  appeal 
to  tlAs  court,  was  not  a  willful  or  unreasonable  neglect  to 
prosecute.  When  we  observe  the  difficulty  which  the  Question 
of  the  appeal  caused  this  court,  we  may  conclude  that  the 
legal  advisers  of  the  prosecution  in  the  district  court  did  not 
unreasonably  delay  the  trial  of  the  relator  when  they  ventured 
to  entertain  the  opinion  that  they  were  entitled  to  the  appeal 
which  they  attempted  to  prosecute  in  State  v.  Norihrup.  The 
judgment  of  the  district  court  remanding  relator  is  affirmed. 

P£MBEBTON,  C.  J.,  COUCUrS. 

Harwood,  J. — I  dissent  from  the  views  expressed  in  the 
foregoing  opinion,  but  concur  in  the  conclusion,  on  entirely 
different  grounds. 

According  to  the  law  of  this  case,  as  decided  in  the  dismissal 
of  the  appeal  on  behalf  of  the  state,  by  the  order  just  made  in 
State  v.  Iforthrupy  defendant  ought  to  be  discharged  from  cus- 
tody, as  provided  by  the  statute  (Crimiual  Practice  Act,  section 
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303)^  which  statute  is  entirely  consonant  with  the  provisions 
of  the  constitution.  (Art  III,  §  16.)  Because,  as  conceded, 
two  full  terms  of  court  passed  while  defendant  was  held  in 
jail,  under  indictment,  and  was  not  brought  to  trial,  nor  was 
such  failure  occasioned  by  his  application  for  delay.  The 
former  trial  and  conviction  had  been  set  aside  and  annulled  by 
order  of  tlie  trial  court,  and  defendant  held  for  another  trial; 
and,  during  the  period  mentioned,  the  state  was  attempting  to 
prosecute  an  appeal  which  this  court  has  decided  (erroneously, 
as  I  believe)  was  not  sanctioned  by  law.  The  constitution 
provides  that  ^Mn  all  criminal  prosecutions  the  accused  shall 
have  the  right  to  a  speedy  public  trial.''  And  the  statute 
gives  large  indulgence  to  the  state  in  providing  '^  if  any  person 
indicted  for  any  offense,  and  committed  to  prison,  shall  not  be 
brought  to  trial  before  the  end  of  the  second  term  of  the  court 
having  jurisdiction  of  the  offense''  he  shall  be  entitled  to  dis- 
charge, unless  the  delay  is  granted  on  his  application.  After 
the  former  trial  conviction  was  swept  away  by  order  of  the 
trial  court,  and  defendant  was  remanded  to  jail,  with  the  in- 
dictment resting  upon  him  in  force,  as  this  court  has  held; 
and  from  that  date,  March  24(h,  to  the  present  December,  the 
prisoner  has  been  held  in  confinement,  with  no  movement  on 
the  part  of  the  state  toward  bringing  him  to  trial  on  tlie  in- 
dictment. During  this  time,  as  conceded,  at  least  two  terms 
of  the  court  '^  having  jurisdiction  of  the  offense,"  and  fully 
equipped  to  try  said  cause,  have  convened,  progressed  through 
the  term,  and  adjourned;  and  all  this  period  of  time  has  lieen 
frittered  away  in  a  fruitless  and  illegal  attempt  to  proset-ute 
an  appeal,  which  the  law,  according  to  the  ruling  of  this  court, 
did  not  i)ermit  on  behalf  of  the  state.  I  think  counsel  for 
the  prisoner  are  right  in  reasoning  that  if  this  court  held  the  at* 
tempted  appeal  was  without  authority  of  law,  then  the  prisoner 
was  entitled,  under  the  statute  and  constitution,  to  discharge. 
Counsel  for  the  prisoner  did  not  find  in  those  constitutional 
and  statutory  enactments  the  idea,  ^' in  effect,"  as  the  foregoing 
opinion  put  it,  that  if  the  prisoner  has  been  tried  once  within 
the  time  provided  by  law,  and  the  results  of  that  proceeding 
be  entirely  annulled,  then  the  prisoner  may  be  kept  in  jail,  an 
indefinite  length  of  time,  with  the  indictment  hanging  over 
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liim^  without  trial^  and  the  statute  referred  to  has  do  effect. 
But  such  appears  to  be  the  interpretation  placed  upon  the  pro- 
vision by  the  majority  of  this  court,  in  saying  the  prisoner 
**  does  not  bring  himself  within  the  provision  of  section  303, 
it  is  not  the  fact  that  he  was  not  brought  to  trial  before  the 
end  of  the  second  term  held  after  the  information  was  filed/' 
Tlie  opinion  of  the  majority  of  this  court,  read  in  connec- 
tion with  their  opinion  in  dismissing  the  state's  appeal  in  the 
same  case,  concedes  that  the  state,  without  any  legal  ground  so 
to  do,  have  held  the  prisoner  in  jail  more  than  two  full  terms 
of  the  trial  court,  without  bringing  him  to  trial;  and,  accord- 
ing to  the  interpretation  and  application  of  section  303,  as 
found  in  the  foregoing  opinion,  the  prisoner  can  now  be  kept 
in  jail  as  many  terms  as  the  state,  through  delinquency,  with- 
out any  legal  ground  therefor,  may  be  disposed  to  delay  the 
trial.     This  interpretation  is  based  upon  the  assumption  that 
said  section  provides  **in  effect''  that  if  the  prisoner  is  brought 
to  trial  before  the  end  of  the  second  term  after  the  indictment 
is  filed  against  him,  and  that  proceeding  is  annulled,  then  the 
prisoner  may  be  held  in  jail,  without  trial,  as  long  as  the  state 
may  see  fit,  without  any  legal  ground  to  support  said  action, 
and  the  prisoner  cannot  claim  the  protection  of  the  constitution 
and  statute  against  such  wrongful  delay.     I  do  not  concur  in 
that  interpretation  of  the  statute,  nor  do  I  find  in  the  statute 
or  the  constitution  any  implication  or  proviso  that  the  same 
shall  have  no  effect  in  case  the  state  delays  the  trial,  by  under- 
taking in  a  fruitless  and  illegal  method  to  test  some  question 
of  law;  even  if  "the  contest  was  vigorous  and  earnest"  in  re- 
spect thereto.     Nor  should  there  be  read  into  that  statute  a 
proviso  that  it  shall  not  have  effect  if  the  state  "did  not  un- 
reasonably delay  the  trial"  of  the  prisoner,  as  seems  to  be  inter- 
polated into  it  in  the  foregoing  opinion.    Neither  the  statute 
nor  constitution  has  made  any  such  proviso.     The  statute  fixes 
the  delay  which  shall  give  the  prisoner  the  right  to  claim  dis- 
charge, without  inquiring  whether  there  was  a  plausible,  rea- 
sonable, or  unreasonable  excuse  for  the  delay.     The  statute 
declares  all  the  grounds  upon  which  the  discharge  may  be  de- 
manded, and  in  this  case  it  is  practically  conceded  that  all  those 
grounds  exist  in  favor  of  the  prisoner.    But  practically  there  is 
read  into  that  statute  by  the  foregoing  opinion  a  proviso  which 
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it  does  not  coDtain,  to  the  effect  that  if  the  prosecntor  couceives 
that  he  has  a  question  of  law  to  test  on  appeal^  and  suffers  the 
prisoner  to  lie  in  jail  under  indictment  three  quarters  of  a  year, 
in  an  attempt  to  take  an  appeal  which  the  law  does  not  permit, 
then  the  prisoner  shall  suffer  without  benefit  of  the  guarantee 
of  the  constitution  and  statute. 

The  only  ground  upon  which  I  can  concur  in  the  result  of 
this  decision  is,  that  the  state  was  authorized  to  prosecute  the 
appeal,  which  it  did  prosecute,  upon  the  ruling  of  the  trial 
court  on  the  questions  of  law,  whereby  the  conviction  was  an- 
nulled and  a  new  trial  ordered.  If  that  appeal  was  author- 
ised by  the  statute  the  order  of  the  court  granting  a  new  trial 
solely  on  two  questions  of  law  did  not  take  effect,  if  an  appeal 
was  taken,  until  after  review  by  the  appellate  court,  and  tlie 
prisoner's  application  for  new  trial  was  held  in  abeyance  until 
the  api)ellate  court  passed  thereon.  Nor  was  the  conviction 
annulled  until  the  appellate  court  passed  upon  the  appeal,  if 
the  ap[)eal  was  authorized. 

From  that  point  of  view  the  prisoner  was  not  wrongfully 
held  in  jail,  but  was  held  there  as  the  legal  effect  and  result  of 
his  own  application,  because  he  was  not  entitled  to  a  new  trial 
until  the  authority  therefor  had  been  fully  adjudicated.  I 
have  no  doubt  the  order  of  the  .learned  trial  oourt^  in  overrul- 
ing the  prisoner's  application  for  discharge,  under  this  writ  of 
habeas  carpus,  was  made  on  the  theory  that  the  state  was  en- 
titled to  appeal,  and  have  reviewed  the  questions  of  law  upon 
which  the  order  for  new  trial  was  granted.  From  that  point 
of  view  the  ruling  of  the  trial  court  was  correct.  When  the 
trial  court  ruled  upon  this  application  for  discharge  this  court 
had  not  determined  that  such  appeal  was  illegal,  and  should 
be  therefore  dismissed.  But  when  it  was  found  by  this  court 
that  the  state  had  no  authority  to  attempt  such  an  appeal,  it 
virtually  follows  as  the  law  of  the  case,  that  the  state  had  no 
authority,  under  the  constitution  and  statute  mentioned,  to 
delay  the  trial  of  the  prisoner,  as  has  been  done.  The  views 
of  the  majority  of  the  court  upon  the  motion  to  dismiss  are 
contrary,  however,  to  those  I  entertain,  and,  according  to  the 
views  I  entertain  in  that  case,  the  prisoner  would  have.no 
right  to  discharge  under  this  proceeding.  On  that  ground 
alone  I  can  concur  in  the  determination  announced  in  this  case. 
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MONTANA  CATHOLIC  MISSIONS,  8.  J.,  Appellant,  irssj 
V.  THE  COUNTY  OF  LEWIS  AND  CLARKE  et  ^^^SSI 
AL.,  Respondents. 

[Argued  Muroh  14, 189a.    Bedded  December  29, 1893.] 

TAXAnoH— ifMtttutiofw  of  pubUo  charity— ^emption.^Thd  intention  of  in  initl- 
tntion  of  purely  public  charity,  to  use  certain  of  ita  lands  for  the  purpose  of 
erecting  buildings  for  charitable  purposes,  is  not  sufficient  to  exempt  ftnch 
lands  from  taution  under  the  constitution  (Art  XII,  {  2)  and  the  rcTenue 
act  (Laws,  1891,  }  %)  exempting  from  taxation  such  property  aa  is  usedexcln- 
slTely  for  institutions  of  purely  public  charity. 

fiAin— 5ame— CofisMtutioTMii  and  ttatutory  consfon^fion.— Section  2  of  article  XII 
of  the  constitution,  and  section  2  of  the  rcTcnue  act  of  1891,  enacted  pursuant 
thereto,  exemptiug  from  taxation  certain  property,  **  and  such  other  property 
as  is  used  exclusiTcly"  for  certain  societies,  "for  educational  purposes,  places 
of  religious  worship,  hospitals,  •  •  •  .  and  inatitutions  of  purely  public  char- 
ity," do  not  exempt  a  oharitable^stitution  aa  an  association  or  corporate  body, 
fh>m  the  payment  of  taxes,  but  only  such  property  of  the  institution  aa  ia  used 
«xcluaiTely  for  charitable  purposes. 

Appeal  from  lird  Judicial  Digtrid,  Lewis  and  Qarhe  County ^ 

Action  to  enjoin  collection  of  taxes.  Judgment  was  ren- 
dered for  the  defendants  below  by  Hunt,  J,    AfiBrmed. 

Statement  of  the  case  by  the  justice  delivering  tlie  opinion: 
This  action  was  brought  by  the  plaintiff  against  the  county  of 
Lewis  and  Clarke,  and  the  treasurer  thereof,  praying  for  a 
judgment  that  the  assessment  of  general  taxes  against  certain 
real  estate  of  plaintiff,  and  the  levy  of  said  taxes,  be  adjudged 
to  be  void,  and  that  the  said  treasurer  be  enjoiued  from  selling 
said  property  for  said  taxes. 

The  plaintiff  set  up  in  its  complaint  that  it  was  an  institu- 
tion of  purely  public  charity,  and  that  it  was  the  owner  of 
certain  lands  in  Lewis  and  Clarke  county,  describing  them. 
It  is  not  set  up  in  the  complaint  that  this  laud  is  now  being 
used  by  the  plaintiff  in  any  manner.  It  is  alleged  in  the  com- 
plaint that  the  lauds  are  held  for  the  purpose  of  erectiug 
buildings  for  certain  purely  charitable  purposes,  unsectarian  in 
character.  Upon  these  lands  the  general  taxes  were  assessed 
and  levied  by  the  county  of  Lewis  and  Clarke  for  the  year 
1892. 

The  plaintiff  claimed  before  the  board  of  equalization  that 
it  was  exempt  from  this  taxation,  but  the  board  refused  to 
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allow  said  claim,  except  as  to  twenty  acres  of  the  tract,  above 
described,  upon  which  is  being  built  an  asylum  for  orphans. 

A  general  demurrer  to  the  complaint  was  sustained,  and 
judgment  thereon  entered  for  defendants.  The  plaintiff  ap- 
pealed. The  appeal  brings  up  for  a  construction  the  following 
provisions  of  the  constitution  and  laws:  ''The  property  of  the 
United  States,  the  state,  counties,  cities,  towns,  school  districts, 
munici^Ml  corporations,  and  public  libraries,  shall  be  exempt 
from  taxation,  and  such  other  property  as  may  be  used  exclu- 
sively for  agricultural  and  horticultural  societies,  for  educa* 
tional  purposes,  places  for  actual  religious  worship,  hospitals, 
and  places  of  burial,  not  used  or  held  for  private  or  corporate 
profit,  and  institutions  of  purely  public  charity,  may  be  exempt 
from  taxation."    (Const.,  art  XII,  §  2.) 

In  pursuance  to  this  provision  of  the  constitution  the  1^9- 
lature  enacted  as  follows:  ''The  property  of  the  United  States, 
the  state,  counties,  cities,  towns,  school  districts,  municipal 
corporations,  public  libraries,  and  such  other  property  as  is 
used  exclusively  for  agricultural  and  horticultural  societies, 
for  edacational  purposes,  places  for  actual  religious  worship, 
hospitals  and  places  of  burial  not  need  or  held  for  private  or 
corporate  profit,  and  institutions  of  purely  public  charity,  are 
exempt  from  taxation;  provided,  no  more  laud  than  is  necessary 
for  said  purposes  shall  be  exempt/'  (Act  Concerning  Revenue^ 
§  2,  p.  73,  2d  sess.,  189L) 

T.  J.  Walsh,  for  Appellant 

The  plaintiff  claims  that  the  word  "institution"  in  th«  slat- 
Qte  and  in  the  constitution  is  used  in  its  largest  and  most  oom« 
prehensive  sense  to  signify,  as  expressed  by  Webster,  "An 
established  or  organized  society  or  corporation  •  ...  as  a 
literary  institution,  a  charitable  institution,"  as  well  as  in  tlie 
sense  of  "a  building  or  the  buildings  used  by  such  organia- 
tion,  as  the  Smithsonian  Institution."  {Nobles  Cb.  v.  HamUM 
University,  46  Minn.  316.)  If  the  larger  primary  meaning  is 
given  to  the  word,  then  the  property  of  plaintiff  is  exempt  from 
taxation;  if  the  more  restricted  derivative  and  recent  use  alone 
is  to  be  ascribed  to  it,  then  the  property  is  taxable,  for  no 
claim  of  exemption  is  made  for  it  except  under  the  clause  re- 
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ferred  to.  The  question  is  presented  in  substantially  the  same 
light  as  would  be  the  constitutionality  of  an  act  which  read 
that  all  property  of  any  corporation  organized  under  the  laws 
of  this  state  for  purposes  of  purely  public  charity  shall  be  ex- 
empt from  taxation — ^the  property  claimed  to  be  exempt  being 
something  besides  a  building.  What  is  the  rule  governing  the 
court  in  the  determination  of  such  a  question?  It  is  that  any 
'^  reasonable  doubt  must  be  solved  in  favor  of  the  legislative 
actioui  and  the  act  be  sustained/'  (Cooley  on  Constitutional 
Limitations,  87,  182;  Sedgwick  on  Statutory  and  Constitu- 
tional Construction,  409.)  ^^A  constitution  is  intended  for 
the  benefit  of  the  people,  and  must  receive  a  liberal  con- 
struction/' (Endlich  on  Interpretation  of  Statutes,  526.) 
This  expression,  ^^institutions  of  purely  public  charity,"  is 
found  in  similar  provisions  of  the  constitutions  of  Ohio  and 
Pennsylvania,  and  in  both  of  these  states  has  been  construed 
to  refer  to  the  corporation  or  association,  and  not  alone  to  the 
building  occupied  by  such.  {Gerhe  v.  PurceU,  25  Ohio  St. 
229-44;  Dmoghue's  Appeal,  86  Pa.  St.  306.)  The  plaiutiflf's 
construction  is  within  the  plain  purport  of  the  words  used,  and 
it  violates  no  canons  of  grammar  or  rhetoric;  but  the  defend- 
ant makes  the  framers  of  the  constitution  guilty  of  the  grossest 
tautology.  Hospitals  not  used  or  held  for  private  or  corpo- 
rate profit  are  institutions  of  purely  public  charity  {Oerke  v. 
PurceU,  25  Ohio  St.  229),  using  the  word  ''institution"  in  the 
sense  of  a  building.  If  the  word  was  to  be  used  in  that  sense 
in  the  constitution,  the  clause  should  have  read,  ''and  other 
institutions,"  etc.  The  use  of  the  word  in  the  sense  contended 
for  by  plaintifi^  in  similar  statutes  is  common  and  much  more 
frequent  than  in  the  restricted  sense.  Besides  in  the  states  be- 
fore referred  to,  it  is  so  used  in  the  Iowa  statutes.  (McLain's 
Statutes,  1277.)  In  California,  as  will  be  seen  by  San  Dran- 
CISCO  etc.  Soc.  V.  Story,  32  Cal.  65.  In  Massachusetts  there  is 
exempt  "the  personal  property  of  literary,  benevolent,  chari- 
table, and  scientific  institutions  incorporated  within  this  com- 
monwealth, and  the  real  estate  belonging  to  such  institutions 
occupied  by  them  or  their  officers  for  the  purpose  for  which 
they  were  incorporated."  (Pub.  Stats.,  c.  2,  §  5,  cl.  3.)  If 
the  contention  of  defendants  is  correct,  the  beneficent  provisions 
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of  the  first  part  of  the  foregoing  statute  are  beyond  the  reach 
of  the  legislature  of  Montana.  (See,  also,  MassachuseUs  £ba 
v.  BostoUy  142  Mass.  24.)  So  in  Illinois,  ^^all  property  of 
institutions  of  purely  public  charity  when  actually  used  for 
charitable  purposes,  not  leased  or  otherwise  used  with  a  view 
to  profit/'  is  exempt.  (Starr  and  Curtis'  Annotated  Statutes, 
2027.)  In  fact,  the  use  of  the  word  in  these  statutes  in  the 
sense  of  a  building  or  establishment  seems  to  be  comparatively 
rare.  If  the  institution  is  devoted  to  charity  by  the  very  fon* 
damental  law  of  its  existence,  and  is  free  from  the  elements 
of  private  or  corporate  profit,  it  is  an  institution  of  purely 
public  charity,  and  the  fact  that  tuition  tees  may  be  required 
to  make  up  part  of  the  expense  of  maintaining  the  college  or 
school  does  not  'deprive  it  of  that  character.  (Pkilciddpkia 
V.  WomenU  Chridian  Assn.,  125  Pa.  St.  672;  Humphries  v. 
Lme  Sisters  of  the  Poor,  29  Ohio.  St.  201;  Hennepin  County 
V.  Brotherhood  of  Oethsemane  Oiuroh,  27  Minn.  460,  38  Am. 
Rep.  298.)  The  plaintiff  has  devoted  the  one  tract  to  the 
purpose  of  a  coll^  or  university,  the  other  for  a  school.^  It 
proposes  to  erect  and  equip  these  establishments.  This  is  a 
charity.  These  institutions  of  learning  will  be  at  the  service 
of  the  public  generally.  That  makes  them  public  chariti^. 
There  is  no  intention  to  make  either  private  or  corporate  profit 
out  of  them.  That  makes  them  purely  public  charities.  And 
these  enterprises  characterize  the  work  for  which  the  plaintiff 
exists  and  was  incorporated. 

Henri  J.  Haskell,  attorney  general,  and  C  B.  Nolan,  for  Re- 
spondent. 

By  the  constitution  of  Montana  certain  classes  of  property 
are  absolutely  exempt  from  taxation,  and  other  enumerated 
classes  may  be  exempt  at  the  option  of  the  l^islature.  The 
constitutional  provision  regarding  taxation  has  reference  ^to 
property,  as  is  seen  by  the  language  used,  and  when  the  tax* 
gatherer  proceeds  in  his  official  mission,  he  taxes,  or  refrains 
from  taxing,  property,  and  not  corporate  entities. 

The  intent  of  the  l^islature  in  the  exercise  of  this  taring 
power  under  the  constitution  is  made  manifest  in  the  portion 
of  the  revenue  act  applicable,  and  in  view  of  appellant's  con- 
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t«ntioDy  the  followiDg  languoge  is  suggestive  ^^provided,  no 
more  land  than  is  necessary  for  said  purposes  shall  be  exempt/^ 
Id  this  instance  it  cannot  be  contended  that  the  land  in  ques- 
tion is  used  exclusively  for  the  purposes  for  ivhich  the  society 
was  incorporated^  for  the  admission  is  made  that  it  is  not  used 
at  all;  there  is  simply  an  expressed  intention  to  erect  establish- 
ments thereon  in  the  near  future;  but  it  is  the  use,  and  not  the 
ownership,  that  would  entitle  it  to  exemption.  The  intention 
to  exempt  property  from  taxation  must  be  expressed  in  clear, 
nnambiguous  terms;  taxation  is  the  rule,  and  exemption  is  the 
exception.  (Cooley  on  Taxation,  146,  and  authorities  cited  in 
note  1;  Desty  on  Taxation,  110,  118.) 

Exempting  clauses  similar  to  ours  are  incorporated  in  nearly 
all  the  state  constitutions,  and  the  courts  invaribly  hold  that 
some  actual  appropriation  of  the  land  for  the  purposes  intended 
must  be  shown  in  order  to  exempt  it  from  taxation,  and  the 
intent  to  so  appropriate  it  at  some  indefinite  time  in  the  future 
is  not  sufficient  {Ramsey  Co.  v.  Church  of  Good  ShepherdyA5 
Minn.  229;  Qreen  Bay  etc.  Canal  Co,  v.  Outagamie  County ^ 
76  Wis.  587;  People  v.  (ySrien,  53  Hun,  580;  MuUen  v.  Com- 
mimoners,  85  Pa.  St.  288;  27  Am.  Bep.  650;  Detroit  Young 
Men^s  Society  v.  MayoTj  3  Mich.  172;  Mulroy  v.  Oiurchman, 
60  Iowa,  717;  NorthtDestem  Vniveraiiy  v.  People,  80  111.  333; 
22  Am.  Rep.  187;  The  Vei-mont,  6  Ben.  115;  Redempiori^ 
Fathers  v.  Boston,  129  Mass.  178;  Morris  v.  Lone  Star  Chap^ 
ter,  68  Tex.  698;  Trustees  v.  -BoAZ«r,  80  Ga.  159;  Washbun^ 
College  v.  Commissioners,  8  Kan«  344.) 

Db  Witt,  J. — The  contention  of  appellant  is,  that  section 
2  of  article  XII  of  the  constitution  and  section  2  of  the  reve- 
nue act  of  1891  exempt  from  taxation  the  real  estate  described 
in  its  complaint.  It  is  fully  conceded  by  the  complaint  that 
the  real  estate  is  not  used  by  the  plaintiff  exclusively,  or  at  all, 
for  an  institution  of  purely  public  charity.  It  is  alleged  that 
it  is  intended  to  be  so  used.  For  the  purposes  of  this  decision 
it  may  be  considered  that  the  plaintiff  is  an  institution  of 
purely  public  charity. 

It  is  observed  that  the  section  of  the  constitution  cited 
describes  two  classes  of  property.    We  will  notice  the  distinc- 
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tioD  as  to  these  two  classes:  1.  It  names  the  United  States,  the 
state,  counties,  cities,  towns,  school  districts,  municipal  corpo- 
rations, and  public  libraries.  It  is  not  left  to  the  legislature 
to  say  whether  or  not  the  property  of  these  institutions  shall 
be  exempt.  The  constitution,  in  itself,  settles  that  it  shall  be. 
Nor  is  the  test  of  exclusive  use  mentioned.  The  constitution 
says,  simply^  ''the  property''  of  these  institutions  shall  be 
exempt. 

Then  the  section  of  the  constitution  advances  to  another 
class  of  property,  and  describes  it  as  "  property  as  may  be 
used  exclusively  for"  certain  purposes,  and  defines  the  pur- 
poses, and  among  them  names  "  institutions  of  purely  public 
charity."  This  class  of  property  is  not  exempt  from  taxation, 
under  the  constitution,  but  may  be  made  so  by  the  l^islature. 
The  legislature  has  acted.  (Revenue  Act,  1891,  §  2.)  It  has 
therein  declared  to  be  exempt  property  ad  is  used  exclusively 
for  the  purposes  mentioned  in  the  section  of  the  constitution, 
mpra,  and  redescribes  those  purposes  in  the  exact  language  of 
the  constitution,  making  only  the  appropriate  changes  in  the 
mood  of  the  verbs.  So,  with  the  constitution  and  the  law 
together,  we  have  this  condition:  Property  of  certain  entities, 
as  the  state,  cities,  etc.,  is  exempt;  and  pro})erty  exclusively 
used  for  certain  purposes  is  exempt.  The  proi)erty  in  ques- 
tion falls  within  the  second  class,  as  the  plaintiff  is  not  one  of 
the  institutions  mentioned  in  the  fii-st  class,  as  the  state  or  a 
city,  etc.,  but  is  an  "institution  of  purely  public  charity." 
And,  we  find  from  the  complaint,  that  the  pro])erty  is  not  used 
exclusively,  or  at  all,  by  such  "institution  of  purely  public 
charity."  The  most  that  the  complaint  alleges  is  that  the 
property  is  intended  to  be  so  used.  Such  intention  is  not  suf- 
ficient to  constitute  the  use  contemplated  by  the  constitution 
and  the  law.  {Green  Bay  etc  Co.  v.  Outagamie  Oounty,  76 
Wis.  587.) 

In  Pennsylvania  the  court  went  further  than  we  do,  or  need 
to,  and  held  that  the  exemption  would  not  apply  to  premises 
on  which  a  church  was  in  process  of  erection.  (Mullen  v.  Own- 
miasionera,  85  Pa.  St.  288;  27  Am.  Hep.  650.)  How  mudi 
stronger  against  the  appellant  is  the  fact,  that  in  its  case,  there 
is  not  even  a  commencement  of  the  alleged  intended  use. 
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(See,  also,  Detroit  Y.  M.  Soc  v.  Mayor j  3  Mich.  172;  Mulroy 
V.  Cku7'chmanj  60  Iowa,  717;  Bedemptorid  FcUliera  v.  Boston^ 
129  Mass.  178;  WaMum  College  v.  Oommiagionere,  8  Kan. 
344.) 

We  are  therefore  clearly  of  the  opinion  that,  as  the  property 
in  question  is  not  at  all  used  for  an  'institution  of  purely 
public  charity,'^  it  is  not  exempt  from  taxation. 

This  must  be  held  unless  a  construction  of  the  constitution, 
and  the  law,  which  appellant  urges,  and  which  we  will  now  ex- 
amine, is  to  be  adopted.  It  contends  that  the  language  does 
not  mean  that  the  property  used  by  such  institution  shall  be  ex- 
empt, bat  rather  that  the  institution  as  such  as  an  association 
or  corporation  shall  be  exempt  from  paying  taxes  on  its  prop- 
erty. The  conclusion  would  be  that  such  institution  is  ex- 
empt from  paying  taxes  upon  any  of  its  property.  Appellant 
contends  that  the  word  'Mnstitution,^'  used  in  the  statute,  means 
the  association,  the  corporation  or  the  concern,  whatever  it  may 
be.  Concede  that  such  is  the  meaning.  Still  we  are  of  opin- 
ion that  the  section  is  describing  property  that  is,  or  may  be, 
exempt,  and  not  the  institution  which  is  the  owner  of  property. 

The  whole  sense  of  the  section  is,  that  it  describes  property; 
the  proi)erty  of  the  United  States;  the  property  of  the  state,  of 

cities,  etc.;  property  used  exclusively  for ,  for  what?    For 

the  following  purposes,  then  setting  forth  the  purposes.  The 
word  "for**  is  not  repeated  before  each  described  purpose,  nor 
does  grammatical  construction  or  perspicuity  require  it.  Its 
sense  is  carried  over  to  each  mentioned  purpose.  The  intention 
is  just  as  clear  that  the  section  means  ^^uaed  exclusively  for  in- 
stitutions of  purely  public  charity,'^  as  it  is  that  it  means  '^  used 
exclusively  for  agricultural  societies.^'  We  adhere  to  the  view 
that  the  language  intends  to  describe  the  property  used,  and 
not  the  concern  using  it,  as  being  exempt.  This  view  is  in  ac- 
cord with  the  grammatical  construction  of  the  language,  with 
the  context  of  the  section,  and  the  general  intent  expressed 
therein. 

To  adopt  appellant's  construction  would  be  to  hold  that  if 
an  institution  were  simply  of  the  character  described  in  the 
constitution  and  law,  that,  as  far  as  the  revenue  laws  are  con- 
cerned, it  might  hold  exempt  from  taxation  all  property  of 
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any  character,  and  of  any  amount  in  value,  whether  it  used 
such  property  ezclusivelyi  or  at  all,  for  purely  public  charity. 

Against  tliis  view  are  the  decided  cases  supra,  reason,  the 
context  of  section  2  of  article  XII,  and  the  spirit  of  the  consti- 
tution on  the  subject  of  taxation.  That  instrument  provides: 
''All  property  shall  be  assessed  in  the  manner  prescribed  by 
law,  except  as  otherwise  provided  in  this  constitution.'^  (Art. 
XII,  §  16.)  So  appellant  seeks  to  bring  itself  within  an  ex- 
ception to  the  constitutional  rule  that  ''all  property  shall  be 
assessed." 

Uix>n  this  subject  Mr.  Justice  Brewer,  as  a  member  of  tlia 
supreme  court  of  Kansas,  appropriately  remarked :  "All  prop- 
erty receives  protection  from  the  state.  Every  man  is  secured 
in  the  enjoyments  of  his  own,  no  matter  to  what  use  he  devotes 
it.  This  security  and  protection  carry  with  them  the  corre- 
sponding obligation  to  support  It  is  an  obligation  which 
rests  equally  upon  all.  It  may  require  military  service  in 
time  of  war,  or  civil  service  in  time  of  peace.  It  always  re- 
quires pecuniary  support.  This  is  taxation.  The  obligation 
to  pay  taxes  is  coextensive  with  the  protection  received.  An 
exemption  from  taxation  is  a  release  from  this  obligation.  It 
is  the  receiving  of  protection  without  contributing  to  the  sup- 
port of  the  authority  which  protects.  It  is  an  exception  to  a 
rule,  and  is  justified  and  upheld  upon  the  theory  of  peculiar 
benefits  received  by  the  state  from  tlie  property  exempted. 
Nevertheless,  it  is  an  exception;  and  they  who  claim  under  an 
exception  must  show  themselves  within  its  terms."  {Wash" 
bum  College  v.  Oommissumers,  8  Kan.  344.) 

Appellant  herein  seeks  to  bring  itself  within  the  exception 
by  a  strained  and  unnatural  construction  of  the  constitution, 
as  above  shown.  The  district  court  held  against  it,  in  which 
that  court  was  correct    Its  judgment  is  therefore  affirmed. 

AffirmeiL 
Pemberton,  C.  J.,  concurs. 

Harwood,  J.  (concurring). — I  concur  in  the  foregoing 
conclusion  on  the  ground  that  the  legislature,  in  exercising 
the  power  delegated  to  it  by  the  constitution  of  providing, 
among  otiier  things,  exemption  from  taxation  of  property 
"used  exclusively"  for  "institutions  of  purely  public  charity," 
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has  especially  provided,  as  to  exemption  of  land,  that  '^no  more 
land  than  is  necessary  for  said  purpose  shall  be  exempt."  The 
contention  involved  in  this  case  relates  entirely  to  the  qaestion 
of  exempting  land,  and  it  seems  dear  to  me,  under  the  pro- 
visions of  the  law,  that  land,  although  held  by  such  institu- 
tions, but  not  in  use  for  the  purposes  of  such  charity,  cannot 
claim  exemption  from  taxation.  It  will  be  noticed  that  the 
legislature  made  the  clause  above  quoted  relate  specifically  to 
land,  and  the  observations  in  the  treatment  of  this  case  must 
be  confined  to  the  question  of  exemption  of  that  character  of 
property;  and  broader  implications^as  governing  the  construc- 
tion of  the  provisions  respecting  other  classes  of  property, 
should  not  be  indulged  to  determine  future  cases  involving 
the  question  of  exemption  of  other  classes  of  property  held  by 
such  institutions,  dedicated  irrevocably  to  the  use  upon  which 
the  exemption  is  declared,  although  not  actually  converted  into 
active  use  at  the  moment  it  was  sought  to  be  taxed* 
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I.  RECX)RD  OF  OFFICIA]L  COMMISSION  OF 
COURT  OFFICERS. 

The  official  commission  and  oath  of  the  justices  and  clerk  of 
this  court,  and  the  state's  attorney  general,  shall  be  recorded 
in  the  record  of  this  court. 

II.  RECORD  ON  APPEAL. 

Appellant  is  charged  with  the  duty  of  having  the  transcript 
perfected,  and  filed  with  the  clerk  of  the  supreme  court,  in  ac- 
cordance with  the  statute  and  these  rules.    Therefore: 

1.  Time  for  Filing  Record. 
(a)  In  Oriminal  CdseSy  the  record  on  ap|)eal,  comprising  the 
proper  matter,  prepared  and  authenticated  in  such  manner  as 
prescribed  by  statute  and  these  rules,  shall  be  filed  by  appel- 
lant with  the  clerk  of  this  court  within  thirty  clays  after  such 
appeal  is  perfected  (Crim.  Prac.  Act,  §  397),  or  the  same  is 
subject  to  dismissal. 

(669) 
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(6)  In  Civil  Oases,  the  record  on  appeal,  comprising  the 
proper  matter,  prepared  and  authenticated  in  such  manner  as 
prescribed  hy  the  Code  of  Civil  Procedure  and  these  rules, 
shall  be  filed  by  appellant  with  the  clerk  of  this  court  within 
sixty  days  after  such  appeal  is  perfected,  and  the  bill  of  excep- 
tions, or  statement,  if  any,  to  be  used  there!  o,  is  settled,  other- 
wise the  appeal  is  subject  to  dismissal.    But — 

Z,  Time  Extended  if  Delay  Is  Without  AppEiXANr'a 

Laches. 
If  it  appear  that  appellant  filed  his  proBoipe  with  the  derk 
of  the  trial  court  in  reasonable  time,  directing  the  preparation 
of  the  transcript,  specifying  the  proper  matter  to  be  included 
therein,  and  the  same  was  not  prepared  in  time  for  filing  in 
the  appellate  court,  as  required  by  these  rules;  and  such  delay 
has  been  without  laches  on  the  part  of  appellant,  his  |tppeal 
will  not  be  dismissed  for  such  delay  until  reasonable  time  is 
allowed  for  filing  the  record. 

3.  Dismissal  fob  Laches. 
But  if  it  appear  that  the  prcBcipe  requiring  the  preparation 
of  the  transcript  was  not  filed  in  time  to  allow  the  clerk  of  the 
trial  court  reasonable  opportunity  to  prepare  the  same  for  fil- 
ing in  this  court,  according  to  the  requirement  of  these  rnles; 
or  if  material  and  necessary  parts  of  the  record  are  not  called 
for  by  the  prascipe,  and  no  satisfactory  excuse  for  such  omis- 
sion appears,  the  appeal  may,  in  the  discretion  of  the  court,  be 
dismissed  for  such  delinquency. 

4.  Motion  to  Dismiss  fob  Laches. 
Motion  to  dismiss  an  appeal,  for  failure  to  file  the  record 
within  the  time  required,  shall  be  accompanied  by  a  certified 
copy  ,of  the  notice  of  apfieal,  and  prcBcipe,  if  one  were  filed ; 
and  a  certificate  of  the  clerk  of  the  trial  court,  showing  whether 
the  case  was  originally  instituted  in  the  district  court,  or  was 
there  on  appeal  from  an  inferior  court,  and  the  nature,  amount, 
and  date  of  judgment  or  order  appealed  from;  the  date  of  fil- 
ing notice  and  undertaking  on  appeal ;  the  date  of  service  of 
such  notice,  and  showing  whether  appellant  has  requested  or 
received  a  duly  certified  transcript,  and  the  lime  of  auoh  re- 
quest, or  delivery  thereof,  as  the  case  may  be. 
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5.  Suggestion  op  Diminution. 

Nor  sLall  the  appeal  be  dismissed  because  the  transcript  ia 
imperfect,  not  being  prepared  as  directed  by  the  prcBcipe;  but 
this  court  will,  on  suggestion  of  diminution,  order  the  clerk  of 
the  trial  court  to  correct  the  transcript,  or  supply  the  portions 
lacking,  as  the  case  may  require. 

(a)  Same.  Respondent  may  likewise  make  suggestion  of 
diminution  of  record  in  any  respect  he  may  deem  necessary; 
whereupon,  if  the  suggestion  appears  to  be  proper,  an  order 
will  be  made  requiring  such  parts  of  the  record  suggested  to  be 
certified  to  this  court. 

6.  CoRRECiioN  of  Error  in  Record. 

Either  party  may,  in  writing,  suggest  error  or  defect,  wherein 
the  transcript  does  not  conform  to  the  original,  and,  upon  no- 
tice to  the  adverse  party,  obtain  an  order  of  this  court  requir- 
ing the  clerk  of  the  trial  court  having  in  custody  the  original 
record,  to  either  compare  and  correct  the  transcript  on  file  in 
this  court,  or  certify  a  supplemental  transcript  of  such  parts  of 
the  record  as  may  be  thus  questioned.  If  such  error  or  defect 
be  disputed  by  the  adverse  party  the  suggestion  must  be  veri- 
fied in  the  manner  required  by  law  for  verification  of  pleadings. 

III.  MANNER  OF  PREPARING  RECORD. 

1.  How  Printed  and  Bound. 

The  record  on  appeal  containing  such  matter,  properly  au- 
thenticated, as  provided  by  the  Code  of  Civil  Procedure,  shall 
be  printed  or  typewritten,  on  pai)er  of  such  uniform  size  and 
quality,  and  having  such  margin,  and  bound  in  such  manner, 
as  will  be  designated  by  the  clerk  of  this  court  on  applica- 
tion. 

2.  Arrangement  and  Index. 

The  component  parts  of  the  record  on  appeal  shall  be 
chronologically  arranged,  and  contain  an  index,  showing  the 
page  of  each  pleading,  document,  exhibit,  order  and  proceed- 
ing, and  the  testimony  or  afiBdavit  of  each  witness  comprised 
therein. 
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3,  Testimony  to  be  in  Narrative  Form. 
The  evidence  to  be  used  on  a])peal^  wbetlier  testimoDy  of 
ix^itnefis  examined  on  the  trial  or  depositions,  shall  be  reduced 
to  narrative  form. 

4.  Identification  of  Matter  Referred  to  in  Excep- 
tions OR  Motions. 
Where  an  exception  refers  to  matter  in  pleadings  evidenced, 
or  other  proceedings,  which  the  court  struck  out,  or  refused  to 
strike  out,  on  motion,  such  exception  or  motion  must  dtber 
recite  the  matter  in  question  or  be  made  to  refer  to  the  same 
matter  by  page  and  line,  as  it  appears  in  the  transcript^  other* 
wise  such  exception  may  not  intelligibly  identify  the  matter  in 
question  in  the  transcript. 

6.  Formal  Parts  of  Papers  Omttted. 

Unless  some  question  is  predicated  upon  the  formal  parts  of 
pleadings,  motions,  depositions,  exhibits  or  other  papers  filed 
in  the  trial  court,  and  made  part  of  the  record  on  appeal,  the 
same  should  be  omitted  in  preparing  the  record,  after  once 
stating  the  venue  and  title,  giving  the  names  of  parties  in  full, 
and  thereafter  the  venue  and  title  may  be  indicated  by  the 
words  "  title  of  cause.*'    And  likewise — 

(a)  Formal  parts  of  deix>sitions,  i.  e.,  notices,  interrogatories, 
certificates  of  officers  taking  the  same,  signatures  of  witnesses, 
etc.,  may  be  omitted,  the  substance  of  the  testimony  contained 
in  the  depositions  being  reduced  to  narrative  form,  subject  to 
amendment  and  settlement  by  the  trial  judge,  as  in  the  case  of 
other  testimony. 

(6)  So  with  deeds,  mortgages,  contracts,  and  other  exhibits, 
the  endorsement  thereon  of  certificates  of  acknowledgment  and 
recording  may  be  omitted,  and  only  the  material  part  stated. 

(c)  All  endorsements  made  by  officers  may  be  omitted  in 
preparing  the  record,  except  the  date  of  the  filing  of  pap^v  in 
the  trial  court,  which  ought  to  appear  in  the  record  by  simply 
noting  "  filed  ,*'  giving  the  date  of  filing. 

6.  Incorporation   of  an   Original   Exhibit   in  the 

Record. 
Whenever  in  the  trial  of  an  action  or  other  proceeding 
finally  appealed  to  this  court,  an  exhibit  of  a  printed  book  or 
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pamphlet,  or  other  printed  or  engraved  matter,  or  of  a  model, 
drawing,  map,  trademark,  plans  or  illustrations,  or  other  mat- 
ter formed,  drawn,  printed  or  engraved,  is  introduced  or  offered 
in  evidence,  and  it  is  desired  by  either  party  to  use  the  same 
original  exhibit  as  part  of  a  statement  on  motion  for  new  trial, 
or  of  the  case  on  appeal,  or  in  a  bill  of  exceptions,  such  exhibit, 
authenticated  by  a  certificate  of  the  judge  of  tlie  trial  court 
thereon  or  attached  thereto  may  be  brought  to  this  court 
in  its  original  form  as  introduced  in  evidence,  either  bound  in 
the  transcript  of  the  record  on  appeal,  if  convenient  so  to  do, 
or  as  an  exhibit  accompanying  such  record  to  this  court  prop- 
erly authenticated  and  certified.  Any  such  exhibit  bound  in 
the  record  filed  in  this  court  shall  not  be  withdrawn;  but  any 
such  exhibit  not  bound  in  the  record  may  be  withdrawn  after 
determination  of  the  case  by  6rder  of  the  court  or  any  justice 
thereof. 

Whenever  the  record  contains  a  transcript  of  any  document, 
writing,  map,  drawing,  engraving,  or  printed  matter,  which 
was  introduced  in  evidence  in  a  cas6  brought  to  this  court  on 
appeal,  and  it  is  deemed  expedient  to  have  the  same  here  for 
examination  in  the  original  form,  an  order  will  be  made  re- 
quiring the  officer  or  party  having  the  same  in  custody  to  place 
such  original  exhibit  in  the  custody  of  the  clerk  of  this  court. 
Any  such  exhibit  may  be  withdrawn  by  the  party  entitled  to 
the  custody  thereof  after  determination  of  the  appeal,  by  appli- 
cation to  the  clerk  of  this  court. 

7.  Proof  of  Exception  Where  Trial  Court  Refused 
TO  Allow  the  Same. 

In  case  any  judge  of  the  district  court  fail  or  refuse,  upon 
proper  presentation  or  request,  to  allow,  settle,  and  certify  an 
exception  or  statement  of  the  case  in  accordance  with  the  facts 
and  the  law  and  practice  in  such  cases,  the  party  aggrieved 
may,  within  twenty  days  thereafter,  present  to  this  court,  or 
any  two  justices  thereof,  a  petition  verified  by  the  oath  of  the 
party  aggrieved  or  his  attorney,  setting  forth  the  facts  in  rela- 
tion to  such  failure  or  refusal;  and  thereupon  this  court,  or 
such  justices  thereof,  will,  if  sufficient  grounds  appear  there- 
for, issue  an  order  granting  leave  to  the  petitioner  to  prove  be- 
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fore  a  referee  to  be  named  in  such  order,  or  by  depositions  to 
be  taken  in  the  manner  prescribed  by  statute,  the  facts  in  rela- 
tion to  such  exception,  or  bill  of  exceptions,  or  statement  of 
the  case,  and  the  failure  or  refusal  to  allow,  certify,  or  settle 
the  same. 

A  copy  of  suet  order  shall  be  served  on  the  adverse  party 
to  the  action  or  proceeding  wherein  such  failure  or  refusal  is 
alleged  to  have  occurred,  or  his  attorney,  together  with  the 
notice  of  the  time  and  place  of  taking  such  testimony. 

IV.  AS  TO  PERMISSION  TO  TAKE  RECORD  FROM 

CLERK'S  OFFICE. 

1.  The  record  and  other  papers  filed  with  the  derk  of  this 
court  may  be  examined  in  the  clerk's  office  and  in  the  court- 
room  upon  the  hearing,  but  shall  not  be  taken  therefrom  ex- 
cept by  counsel  on  t)ermi68ion  of  the  clerk,  leaving  a  receipt 
with  the  clerk  therefor;  and  when  so  taken  shall  not  be  re- 
tained out  of  the  clerk's  office  more  than  ten  days  in  any  case, 
and  shall  be  returned  within  a  shorter  period  upon  notice. 

2.  If  permission  to  counsel  to  remove  a  paper  or  record  is 
refused,  application  may  be  made  to  the  court  or  any  justice. 

V.  PROCEDURE  IN  CASE  OF  DEATH,  DISABIL- 

ITY,  OR  TRANSFER  OF  INTEREST. 

In  event  of  the  death,  disability,  or  transfer  of  interest  of  a 
party  to  an  appeal  pending  in  this  court  such  fact  shall  be  in 
writing  suggested,  and  (unless  the  cause  of  action  abate)  the 
legal  representative  of  the  party  deceased  or  disabled,  or  suc- 
cessor to  the  party  transferring  his  interest,  shall,  on  motion, 
be  substituted|  whereupon  the  adjudication  will  proceed. 

VI.  BRIEFS. 
1.  Time  op  Filing  and  Service. 
Seven  copies  of  each  brief  printed,  and  bound  in  pamphlet 
form,  shall  be  filed  with  the  clerk  for  the  use  of  the  court  and 
its  officers.  Appellant's  brief  shall  be  filed  and  a  copy  thereof 
served  on  respondent's  counsel  within  ten  days  after  filing  the 
record  on  appeal,  and  within  ten  days  after  such  service  re- 
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spondeDt  shall  file  his  briefSi  and  serve  a  copy  thereof  on 
appellant 

2.  Reference  to  Record. 

References  in  the  brief  to  matters  in  the  transcript  shall 
indicate  the  page  referred  to. 

VII.  SUBMISSION  OP  CASES  ON  APPEAL. 
1,  Setting  Cases  for  Argument. 
This  court  will^  on  its  own  motion^set  appeal  cases  for  argu- 
ment, as  reached  for  determination  in  their  chronological  order, 
as  filed)  except  criminal  cases,  and  those  of  like  nature,  which 
shall  be  given  precedence;  and  counsel  or  parties  will  be  given 
ample  notice  of  such  setting  of  the  case  for  argument. 

2.  Stipulation  Fixing  Time  for  Argument. 
This  court  will  accommodate,  as  far  as  practicable,  stipula- 
tions fixing  time  for  argument,  however,  preserving  the  privi- 
lege of  the  parties  to  submit  appeals  for  determination  in 
chronological  order,  according  to  the  date  of  filing. 

3.  Submission  by  Failure  to  Appear  at  Time  Set  fob 

Argument. 
If  either  party  fail  to  appear  at  the  time  set  for  argument, 
the  case  will  be  deemed  submitted  on  his  behalf,  without  argu- 
ment.   Or — 

4.  Submission  on  Briefs  by  Stipulation. 
Cases  on  appeal  may  be  submitted  on  briefs  at  auy  time  by 
filing  stipulation  of  counsel  to  that  effect;  which  case  will  then 
be  considered  and  determined,  as  reached  in  chronological 
order.  However,  no  implication  of  discouragement  to  well- 
directed  argument,  expounding  the  facts  and  law  relied  upon, 
should  be  drawn  from  this  provision. 

VIII.  SUBMISSION  OF  ORIGINAL  PROCEEDINGS 
IN  THIS  COURT. 

Proceedings  originally  commenced  in  this  court,  such  as 
luibeaa  corpus^  certiorari^  mandamuBy  and  the  like,  will  be  de- 
termined immediately  upon  submission,  without  reference  to 
the  rules  governing  the  submission  of  cases  on  appeal. 
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IX.  MOTIONS  FOR  REHEARING. 

Motionc  for  rehearing^  statiog  the  grounds^  pointo  and 
authorities  relied  od,  shall  be  filed  within  fifteen  days  after 
the  determination  of  the  appeal.  If  prior  to  filing  such  motion 
remittitur  has  been  issued^  the  same  may  be  recalled  by  the 
court  or  any  justice  thereof.  The  motion  for  rehearing  will 
be  considered  without  argument;  and,  if  granted,  notice  will  be 
given,  and  such  appeal  reset  for  further  argument  and  con- 
sideration. 

X.  SUBMISSION  OF  MOTIONS 

1.  Motions  to  be  Filed  akd  Copy  Served. 
All  motions  in  this  court  shall  be  in  writing,  stating  the 
grounds  thereof,  and  filed,  and  copy  served  on  counsel  for  ad- 
verse party,  if  any  counsel  has  entered  an  appearance,  other- 
wise on  clerk  of  the  court  for  the  party  or  counsel 

2.  Motions  Generally  Determined  Without  Argu- 
ment. 
As  a  general  rule  motions  will  be  considered  and  disposed  of 
without  argument;  but  citation  of  authorities  may  accompany 
the  motion. 

3.  Motion  Affectino  the  Status  of  Appeaub. 
Motions  to  strike  out  parts  of  record,  or  to  dismiss  appeal, 
or  otherwise  afiect  the  standing  of  the  case  in  the  appellate 
court,  shall  be  stated  in  typewriting,  specifying  the  ground 
therefor;  accompanied  by  citation  of  authorities  relied  on,  and 
filed;  and  copy  thereof  served  on  adverse  party  at  least  ten 
days  before  the  case  is  set  for  hearing  on  the  merits.  There- 
upon the  adverse  party  may,  within  ten  days  after  the  service 
thereof,  file  and  serve  on  the  other  his  brief,  citing  authorities, 
and  explaining  the  record,  in  opposition  to  the  motion.  Such 
motion  will  then  be  considered  and  disposed  of  by  the  court 
without  further  argument;  or  reserved  for  argument  and  de- 
cision when  the  case  is  submitted  in  chronological  order  for 
final  determination  of  the  appeal. 

XI.  THE  TERM  CALENDAR. 

The  calendar  of  each  term  shall  consist  of  all  undetermined 
cases,  filed  two  days  prior  to  the  commencehlent  thereof,  and 
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ducli  other  cases  as  may,  on  motioU|  be  ordered  entered  upon 
the  calendar  of  that  term. 

XII.  ADVANCEMENT  OF  CASE  ON  CALENDAR. 

Any  case  may  be  advanced  on  the  calendar  for  hearing  and 

determination  on  suggestion  showing  sufficient  reason  therefor. 

XIII.  COSTS  ON  APPEAL, 

1.  To  Whom  Taxed. 

In  all  cases  the  costs  of  appeal  shall  be  taxed  against  the 

unsuccessful  party,  unless  otherwise  ordered  by  this  court,  and 

the  remittitur  shall  be  accompanied  by  an  itemized  statement 

of  such  costs  as  are  paid  to  the  clerk  of  this  court. 

2.  To  BE  Paid  Before  Remittitur  Issue. 
In  conformity  with  the  provisions  of  the  statute  requiring 
the  clerk  of  this  court  to  collect  fees  in  advance,  and  pay  the 
same  into  the  state  treasury,  the  remittitur  from  this  court  shall 
be  sent  to  the  trial  court,  or  pai*ty  applying  therefor,  only  when 
the  application  is  accompanied  with  payment  of  the  costs, 

XIV.  ASSESSMENT  OF  DAMAGES  FOR  APPEAL 
WITHOUT  MERIT. 
If  the  court  is  satisfied  from  the  record,  and  the  presenta- 
tion of  the  appeal,  that  the  same  was  taken  without  substantial 
or  reasonable  ground  of  error,  or  cause  for  relief,  but  appar- 
ently for  purposes  of  delay  only,  such  damage  will  be  assessed, 
on  determination  thereof,  as  from  the  circumstances  is  deemed 
proper,  to  discourage  the  taking  of  appeals  solely  for  unrea- 
sonable and  vexatious  delay. 

XV.  REMITTITUR,  WHEN  ISSUED. 

Remittitur  will,  in  cases  where  it  is  deemed  proper,  be  or- 
dered forthwith  on  determination  of  appeal;  otherwise  the 
same  will  be  issued  on  application  at  any  time  five  days  there- 
after, unless  motion  for  rehearing  or  modification  of  judgment 
is  then  pending.  If  such  motion  be  interposed  after  remittitur 
has  issued,  the  same  may  be  recalled  by  order  of  this  court,  or 
any  justice  thereof,  to  await  the  determination  of  the  motion. 
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,  A  copy  of  the  opinion  will  aocompauj  the  remittitur  when 
the  judgment  or  order  of  the  trial  court  is  reversed  or  moilified 
and  the  case  remanded  for  further  proceedings,  other  than  (he 
entry  of  a  final  judgment  or  order  determining  the  i>roceedings 
in  the  trial  court* 

XVI.    MANDATE    FROM    UNITED    STATES    SU- 
PREME  COURT— PROCEDURE  THEREON. 

Upon  the  receipt  by  the  clerk  of  this  court  of  a  mandate 
from  the  supreme  court  of  the  United  States  in  any  case  at 
law  or  in  equity,  theretofore  taken  from  this  court  by  writ  of 
error  or  appeal  to  said  supreme  court,  it  shall  be  the  duty  of 
said  clerk  forthwith  to  issue  under  his  hand  and  the  seal 
of  this  court  a  remittitur  to  the  district  court  of  the  district 
and  county  in  which  the  judgment  was  rendered,  commanding 
such  court  to  take  such  action  in  the  premises  as  by  the  man- 
date shall  be  proper,  and  said  remittitur  shall  also  contain 
therein  a  recital  in  Iubo  verba  of  the  said  mandate,  and  all  the 
costs  subsequent  to  the  appeal  from  said  district  court  shall  be 
taxed  in  such  remittitur. 

XVII.  ENROLLMENT  OF  ATTORNEYS. 
1.  Examination  op  Appi^icanto. 

The  examination  of  applicants  for  admission  to  practice  law 
in  tlie  courts  of  this  state,  other  than  those  who  present  proof 
of  admission  in  other  states,  shall  be  reduced  to  writing,  in 
the  presence  of  the  examining  committee,  either  by  steno^ 
graphic  record  thereof  or  by  submission  of  questions  and  re- 
plies in  writing,  which  shall  be  retained  in  the  custody  of  the 
chairman  of  the  committee;  and  if  admission  of  the  applicant 
is  recommended,  a  typewritten  copy  of  sucli  examination,  certi« 
fied  by  at  least  two  members  of  the  committee,  to  tlie  effect 
that  the  same  is  a  true  record  of  the  examination  of  such 
applicant,  taken  in  writing,  in  their  presence,  without  aid,  or 
opportunity  of  aid,  prompting  or  counsel,  of  applicant  while 
said  examination  proceede<1,  shall  be  transmitted  to  this  court 
-with  such  recommendation  of  the  committee. 


.Bulks  of  th£  Supbkmb  Coubt.  579 

2.  Pfioop  OF  Good  Chabacteb, 
The  recommeDdation  sball  be  aooompaDied  by  satisfactory 
proof  of  good  moral  character. 

3.  Admission  of  Attobnets  Fbom  Otheb  States. 

Application  for  license  to  practice  law  in  the  courts  of  this 
statCi  based  on  a  certificate  of  admission  to  practice  law  in  the 
courts  of  another  state  or  territory,  or  of  the  United  States, 
shall  be  accompanied  by  a  petition  in  writing,  verified  by  oath 
of  the  petitioner,  showing : 

j{a)  Where,  with  whom,  and  the  period  of  time  the  petitioner 
studied  law,  and  where  he  was  first  admitted  to  practice;  all 
places  in  which  and  the  period  of  time  he  has  practiced  as 
attorney  or  counselor  at  law  elsewhere  than  in  this  state,  and 
especially  the  place,  and  period  of  time,  and  the  courts  wherein 
he  last  practiced. 

(6)  Whether  or  not  any  proceedings  for  his  disbarment  or 
criminal  charges  have  been  instituted  or  prosecuted  against 
him  in  any  jurisdiction,  and  if  so,  a  statement  of  the  time, 
place,  circumstances,  and  result  thereof.    And, 

(o)  Such  petition  must  be  accompanied  by  a  certificate  of 
the  presiding  judge  of  the  highest  trial  court  of  record  in 
which  the  petitioner  last  practiced,  attested  nnder  the  seal  of 
said  court,  showing  that  the  petitioner  was  of  good  reputation 
and  trustworthy  in  the  practice  of  his  profession  as  attorney 
and  counselor  at  law  in  such  jurisdiction,  which  petition  and 
certificate  last  mentioned  shall  be  filed  and  preserved  in  the 
office  of  the  clerk  of  this  court 

4.  Oath. 
Before  enrollment,  every  attorney  and  counselor  at  law 
admitted  to  practice  in  the  courts  of  this  state  shall  take  and 
subscribe  to  the  oath  provided  by  law  for  other  officers  of 
court 

6.  Objections  to  Admission  of  Applicants. 

Objection  to  the  admission  of  an  applicant  to  practice  law  in 
the  courts  of  this  state  may  be  made  by  any  person  by  filing 
with  the  derk  of  this  court  a  statement  setting  forth  the 
grounds  thereof;  and  thereupon,  if  such  objection  is  deemed 
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of  Bufficieut  weight,  investigation  thereof  will  be  made  in  sack 
manner  as  the  oourt  deems  appropriate. 

The  forgoing  revised  rules  comprise  all  the  rules  of  the 
supreme  court  of  Montana  in  force  on  this  sixth  day  of  March, 
A.  D.  1894.  All  other  rules  existing  prior  hereto  are  revoked, 
except  in  so  far  as  the  same  affect  cases  already  appealed  to 
this  court  Records  in  cases  heretofore  appealed  may  be  pre- 
pared according  to  these  ruleSi  or  according  to  those  heretofore 
existing. 

State  of  Moktaka.  >s8. 

If  Benjamin  Webster,  clerk  of  the  supreme  oourt  of  the  state 
of  Montana,  hereby  certify  the  foregoing  to  be  a  correct  copy 
of  the  rules  adopted  to  date  by  said  court  for  the  government 
of  its  proceedbgSy  and  that  the  same  are  now  in  force. 

Attest  my  hand  and  official  seal  hereunto  affixed  the  sixth 
day  of  March|  A.  D.  1894, 

[8bal]  Benjamik  Websteb, 

Clerk  of  the  Supreme  Court  of  Montana. 
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AOOOUNTINO. 
ptrtnan,  when  proper,  see  PAsnmflBiP*  I. 

ADMINISTBATOiL 
Of  daeeaied  Uuidlofd,  nuy  estop  teneni,  see  Fobodu  Bmsi  4n>  VvLkwrn 

Dbtaimbb,8. 

ADYEB8B  CLAIM, 
liiliue  to  file,  efiBOt  of,  to  estop  tenant  in  oommon,  see  Ifmci  akd  Mxxan,  U 

ADYEBSE  P0SSBB8I0N. 
Bee  Flbaoimo,  7« 

ALIMOKT. 
Order  fbr  pATment  of,  appealable,  see  Ozbtiobabi;  1, 1, 

AMENDMENT. 
IHiere  eridenee  is  ezcloded  after  demurrer  ovemiled,  see  Tbzal,  L 
Where  evidence  discloses  party  to  be  a  minor,  see  Pabtdes,  2. 
Of  affidavit  for  attachment,  see  Attaohmsht,  1. 
To  pleading,  may  be  made  while  Jury  'u  being  impaneled,  see  'Tma*'^  C 

APPEAL. 
From  allowance  of  claim  against  county,  see  MANDAinm,  1. 
fieqnest  to  enter  Judgment  as  ailiacting  right  to,  see  Juogicbiits,  1. 
From  action  of  board  of  medical  examiners,  see  PnTszozAin  axd  Sxmoion,  1, 1. 
Motion  to  retax  costs,  revtewed  on,  see  Oostb,  8. 
Error  in  nonsuit,  how  reviewed  on,  see  Nokbitit,  5. 
Oosto  on  appeal  by  state,  see  Coeis,  ft. 
Modification  of  Judgment  on,  see  Costs,  6. 
Benrloe  of  statement  on  motion  for  new  trial,  see  New  Tbial,  4. 
By  the  state  from  order  granting  new  trial,  see  Nzw  Tbiai.,  7« 

1.  The  record  on  appeal  from  a  Judgment  of  nonsuit  where  proof  was  introduced 
by  defendant  should  oontein  all  of  plain tifl's  evidence,  and  if  the  defendant, 
by  the  proof  which  it  saw  fit  to  introduce,  aided  plaintiff  or  supplied  any  de- 
ficiencies in  his  proof,  plaintiff  would  be  entitled  to  have  such  testimony  of 
defendant  also  made  a  part  of  the  tecoTd,^McKay  v.  Montana  Union  By,,  15. 

S.  An  order  granting  a  motion  for  a  nonsuit,  if  erroneously  made,  is  an  error  in 
Uw  occurring  at  the  trial  under  section  296  of  the  Code  of  Civil  Procedure, 
and  is  subject  to  review  on  motion  for  a  new  trial,  as  well  as  on  direct  appeal 
and  a  bill  of  exceptions  is  available  to  bring  up  the  record  on  which  the 
motion  for  a  nonsuit  w^s  granted.— M 
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8.  Under  leetion  6  of  fbe  Act  of  September  14, 1887  (Extra  BeH.)>  ^le  adferae 
ptrtjis  entilled  to  notice  of  the  presentation  and  lettlement  of  a  bill  of  exer- 
tions prepared  from  the  stenographer's  notes  after  the  trial,  in  order  that  he 
may  have  an  opportunity  to  examine  the  proposed  bill  and  offer  or  sogKest 
amendments,  and  where  sooh  notice  is  not  given  the  testimony  contained  in 
snch  bill  of  exceptions  will  upon  motion  be  stricken  fh>m  the  record  on  appeaL 
Id. 

4.  Where  a  plaintiif  eleets  to  stand  on  his  complaint  after  demnrrer  sustained  it 
is  the  duty  of  the  court  to  render  Judgment  against  him  for  coats  so  as  to  place 
him  in  a  position  to  appeal;  and  where  the  plaintiff  is  compelled  to  ask  the  court 
to  enter  such  Judgment,  it  is  not  such  a  consent  to  the  Judgment  as  to  debar 
him  of  the  right  to  appeal.— iStevmson  t.  MaUe$on,  108. 

6.  A  Judgment  sustaining  a  demurrer,  and  dismissing  the  complaint  as  to  one  of 
several  defendants,  is  a  final  Judgment  from  which  an  appeal  will  lie.— iA 

t.  Neither  suiBoienoy  of  the  CTidence  to  support  a  Tordiot  nor  objections  to  in- 
struotions  will  be  considered  on  appeal  where  the  statement  on  motion  lor 
a  new  trial  contains  the  CTidenoe  in  the  form  of  a  transcript  of  tiw  itaBOf- 
rapher's  notes  by  question  and  answer,  with  no  attempt  to  reduce  it  to  narrsr 
ttw%  form  or  omit  immaterial  matter.— itodont  t.  LyU$,  188. 

7.  In  reviewing  a  Judgment  rendered  on  motion  for  a  nonsnit,  all  Ihets  will  b* 
considered  as  proved  which  the  evidence  tends  to  prove.  {Berberi  ▼•  JRn^  1 
Mont.  476;  Gan»  v.  Woolfotk,  9  Mont.  468,  cited.)-CrfleJip  r.  lieMamtM,  ISL 

8.  A  Judgment  will  be  afliimed  where  there  is  nothing  before  the  appellato  couri 
but  the  Judgment-roll,  upon  which  no  error  appears  or  is  suggested,  and  a 
bill  of  exceptions,  which  is  merely  a  skeleton  containing  a  direction  to  insert 
matter  therein,  which  is  neither  inserted  nor  in  the  record  by  refereoos^— 
Adam»  v.  £anken'  UJt  Aun,^  228. 

8.  When  an  appeal  is  taken  fh)m  the  entire  Judgment  and  order  of  the  trial  couri 
refusing  a  new  trial,  a  reversal  of  the  Judgment  and  order  requires  a  new  trial  of 
all  the  issues  as  if  the  case  had  never  been  tried.— Jfattoei;  r.  GouyAiMmr,  800. 

10.  The  ruling  of  the  trial  court  upon  a  motion  for  a  new  trial  will  not  be  dis> 
tnrbed  on  appeal  where  the  evidence  is  conflicting  and  no  abuse  of  Judicial  dlll- 
cretion  appears  upon  a  consideration  of  the  whole  record. — Id, 

11.  An  appeal  from  a  Justice  court,  after  a  decision  by  the  Justice,  brings  the 
case  into  the  district  court,  with  all  the  original  papers,  for  trial  de  mono  on 
the  merits,  and  therefore  alleged  errors  in  the  rulings  or  action  of  tiie  Justice 
in  the  adjudication  of  the  case  are  not  reviewable  on  such  appeaL  (Stele  v. 
jEtons,  anUt  page  889,  cited.)— ifustniZa  £Iecfrio  Ligid  Company  r.  Moryo% 
894. 

18.  Error  in  the  giving  or  refusal  of  instructions  will  not  be  reviewed  on  appeal 
where  the  instructions  are  not  made  a  part  of  the  Judgment-roll  or  incorpo- 
rated in  a  stotement  or  bill  of  exceptions.— Id. 

18.  On  appeal  from  Justices'  courts,  both  civil  and  criminal  cases  are  tried  in  the 
district  court  de  no90,  and  it  is  error  for  the  latter  court,  after  rendering 
Judgment  In  a  case  so  appealed,  to  grant  a  motion  in  arrest  of  Judgment  made 
upon  the  ground  that  the  Justice  had  no  Jurisdiction  to  render  the  Judgment 
appealed  f^om.  {State  r.  Evanit  ante,  page  839;  HUsouia  Sletirio  Light  Co. 
V.  Morgan,  ante,  page  394,  cited.)— iStote  v.  Deelauriee,  398. 

14.  The  filing  of  a  notice  and  undertaking  on  appeal  sUys  the  proceedings  of  Um 
tiial  court  upon  the  Judgment  or  order  appealed  fh)m,  but  does  not  divest 
the  court  of  power  to  settie  and  certify  such  stotoments  as  are  required  to 
present  matters  of  law  or  fact  to  the  appellate  eoxuL-'WHtiatn  MercanHle 
Company  v.  Fusay,  401. 

15.  A  motion  to  strike  fh>m  the  flies  a!  supplemental  transcript  showing  amend- 
mento  to  a  stetement  on  motion  for  a  new  trial,  filed  upon  the  granting  of  a 
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motion  for  an  order  to  inpply  amendmenti  alleged  to  baTo  been  omitted  from 
tbe  original  statement,  will  be  denied  where  there  is  a  dispute  as  to  whether  or 
not  sneh  amendments  are  contained  in  the  original  statement,  for,  if  they  are, 
the  appellant  oonld  not  be  prejudiced  by  their  dnplioation,  and  if  not,  tha 
respondent  is  entitled  to  their  benefit.^  J)oyte  t.  Oof,  471. 

APPEALABLE  OBDEB. 
Order  for  payment  of  ooonsel  fee  and  alimony,  see  Oibtiobasx,  1, 1. 

APPB0PBIATI0N8. 
Dor  vtwudsy  mondaimuM  to  compel  anditor  to  draw  warrant  against^  lee  Uan- 

ASSAULT  WITH  DEADLY  WEAPON. 
See  CBpmrAi.  Law,  18. 

ASSIGNMENT. 
Fob  BmsFiT  of  Cbbditob8. 

1.  In  an  aetlon  to  set  aside  an  assignment  for  the  benefit  of  creditors  as  fhmdn- 
knt,  both  ssslgnorsand  assignee  being  made  parties  defendant,  it  is  not  neoee- 
saiy  that  the  complaint  should  allege  knowledge  on  the  part  of  the  assignee 
of  the  matters  alleged  in  the  complaint  to  be  irandnlent.-*iSl09enson  t.  MaU 
ie$ont  108. 

S.  An  assignee,  1^  reason  of  having  possession  of  the  assigned  property  and 
goods,  and  by  reason  of  having  a  right  to  defend  the  assignment,  is  a  proper 
party  defendant  to  an  action  to  haTC  such  assignment  declared  Toid-^icL 

8.  It  is  the  duty  of  the  court  upon  the  filing  of  a  complaint  by  a  creditor  to  set 
aside  an  alleged  fhmdulent  assignment  to  make  such  orders  in  relation  to  the 
assigned  estate  as  may  be  necessary  to  preserre  it  for  the  benefit  of  rightful 
ereditors,  as  by  the  appointment  of  a  reoeiTcr,  so  as  to  render  available  any 
judgment  that  might  be  rendered  on  the  final  determination  of  the  action. 
ML 

ATTACHMENT. 
Parties  in  action  on  bond,  see  Pabtixs,  1. 
Uabillty  of  sureties  in  action  on  indemnity  bond  in,  see  Substzbb,  1. 

1.  An  afiidavit  for  attachment  setting  forth  in  the  language  of  the  statute  a  firandu- 
lent  disposition  by  defendant  of  its  property  as  ground  for  attachment  before 
the  maturity  of  the  debt,  may  be  amended  on  the  trial  by  setting  out  the  facts 
oonstituting  the  alleged  fraud.— JbsepAi  ▼.  Mady  CVoUiing  Company,  196. 

8.  Where  a  county  board  answers  to  a  garnishment  that  it  has  money  due  to  a 
firm  of  which  the  defendant  in  the  attachment  suit  is  a  member,  but  that  it 
does  not  know  to  which  member  it  may  be  due,  and  a  suit  is  afterwards 
brought  by  the  attachment  plaintiff  against  the  board  and  such  defendant, 
the  failure  of  the  board  to  uppear  or  answer  in  such  suit  does  not  entitle  the 
attachment  plaintiff  to  a  Judgment  against  it  where  it  is  determined  upon  the 
trial  that  the  board  when  garnished  had  no  funds  belonging  to  its  said  co-de- 
fendant.—.Wst  National  Bank  of  Belena  t.  NeiO,  877. 

8.  Defendant  in  attachment  is  not  entitled  to  serrice  of  the  writ  and  an  opportu- 
nity to  secure  the  payment  of  the  Judgment  by  giving  bond  or  depositing 
money  prior  to  a  levy  upon  his  property,  under  section  181  of  the  Oode  of 
Oivil  Procedure  allowing  the  plaintiff  to  have  the  property  of  the  defendant 
attached  as  security  for  the  satisfaction  of  any  Judgment  that  may  be  recov- 
ered, unless  the  defendant  give  good  and  sufficient  security  to  secure  the  pay- 
ment of  said  Judgment.— ifqlftiian  v.  Jm&t,  428. 
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attobnetb  fees. 

Ib  Aoiioii  upon  ln^nnotion  bond,  we  IwjuHonoK,  1,  S. 

FeM  of  ooonij  ftttorney  ai  ooiti  in  oriminil  ease,  aee  Oova,  9. 

In  aotlon  for  oontribation,  tee  Coxxbibutiov,  L 

BAIL  AND  BEOOGNIZANOE. 
Ibrfeltim  of  tMi]  by  JnatlM  in  miadAmeuior,  see  Jomci  ov  thi  Piao^  1^  ii 
Oiriiormri  to  zoTiew  order  forfoittng,  tee  Csbiioeab];  8. 

BILLS  OF  EZOEPTION. 
Advene  perty  entitted  to  nottoe  of  leUlsment  after  trial,  eee  Afpsal,  9. 

BONDS. 
Of  laoorporated  dff,  Taiidity  of  under  aot  of  ICaroh  6, 1891,  eee  GosarmnnMUii 

L4W,  L 
Indemnity  in  attaohment,  aee  Sqbsxib,  !• 

BUBGLABT. 
See  OnnavAL  Liw. 

OEBTIOBABL 
To  review  contempt  proceedingi,  aee  OoMnupT,  L 

L  An  order  for  payment  of  oonnael  feea  and  alimony  in  an  aotloB  fbr  dffOfse 
is  an  appealable  order,  and  therefore  certiorari  will  not  tie  to  leTiew  the  aetiott 
of  the  lower  oonrt  in  oommitting  defendant  for  oontempt  in  refoiing  to  obej 
ineh  order.— In  re  FinkteeUint  42fi. 

%  The  soope  of  the  writ  of  eertiorari  is  not  so  enlarged  by  section  S,  article 
ym,  of  the  constitation,  providing  that  "  each  of  the  jnstioea  of  the  sopremo 
oonrt  may  also  issne  and  hear  and  determine  writs  of  eerUorari  in  proceed, 
ings  for  oontempt  in  the  district  ooart,"  as  to  permit  a  review  by  this  oonrt 
of  an  order  for  the  payment  of  alimony,  where  imprisonment  for  contempt 
is  involved,  notwithstandiog  relator  had  a  remedy  by  appeal  from  snoh  order. 
{In  re  MacRnighi,  11  Mont.  132,  SB  Am.  St.  Bep.  461,  cited.)— /(<. 

8.  The  proceedings  of  a  Jostice  of  the  peace  in  declaring  the  bail  of  a  defendant 
forfeited  may  be  properly  reviewed  on  oeitioi*ari.— iSlato  ex  rel  Okim  t. 
Etons,  239. 

CHANGE  OF  VENUE. 
For  prejadioe  of  Jarors,  see  Cbduhal  Law,  4. 
In  Justice  court,  see  Jusncn  or  tbx  Pbaob,  1, 8. 

CHABITABLE  INBTITUTIONB. 
Exemotion  of  property  used  exclusively  for,  aee  TixiTioir,  I,  2. 

CHATTEL  MOBTOAOE. 

Ai  oonstitating  separate  property  list  of  married  woman,  see  HTraBAXD  km  fftrm,  1. 
Bill  of  sale  as  constituting,  see  Sales,  2. 

CLAIM  AND  DELITEBT. 
1.  Where  both  parties  in  an  action  of  claim  and  delivery  alleged  in  the  i 
and  replication  the  existence  of  an  agreement  concerning  the  cutting  of  | 
upon  plaintiiTs  land,  and  set  forth  the  terms  of  such  agreement  without  i 
stantial  differenee,  rabing  an  issue  only  as  to  whether  the  defendant  cut  the 
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I  within  a  reMonable  time,  an  ol];fectioB  by  plaintiff  to  the  reeeption  of 
proof  aa  to  any  agnement  whereby  defendant  elaimed  the  hay,  in  that  raoh 
agreement  was  not  tn  writing,  and  being  for  an  interest  in  land,  was  Toid  under 
the  statute  of  fiends,  was  properly  OTerruJed,  for  even  if  such  objection  were 
tenable  nndsr  pleadings  raising  an  issue  thereon,  it  oould  not  be  interposed 
by  plaintiff  after  admitting  the  agreement  by  perilled  replication.— ti'reyy  t. 
Oarrett,  10. 
S.  In  an  action  to  reeoTer  possession  of  horses,  wagon,  and  harness,  with  dam- 
ages for  wrongfU  detention,  whore  no  special  damage  is  alleged,  it  is  pier 
Judicial  error  to  instruct  the  Jury  that  ibe  measure  of  damagea  la  *'  (he 
reasonable  value  of  the  use  or  hire  of  the  property  while  in  the  possession  of 
the  defendant  from  the  time  of  the  demand,"  without  also  directing  the  atten- 
tion of  the  Jury  to  the  consideration  of  whether  the  plaintiff  oould  have  kept 
such  property  constantly  employed  at  a  given  rate,  either  by  hiring  to  others, 
or  by  employment  at  home,  or  whether  the  gross  earnings  would  have  been 
diminished  by  expenses  of  keeping.— ^i-ufietf  ▼•  Oook,  i07« 

CLEBK  OF  SUPREME  COURT. 
Xuat  ooUeot  docket  fee  in  advance,  see  Cons,  S. 

COLLATERAL  ATTACK. 
Dediioiis  of  secretary  of  interior  not  subject  to,  see  Nosihuw  Picirio  Obawt,  1. 

CONSTITUTIONAL  LAW. 
Oonstitotionality  of  act  allowing  appeal  from  Board  of  Medical  Ezaminfra,  seg 
PxnrsicuNS  ahd  Btjboboks,  1,  2. 
Construction  of  art.  Till,  ^  8,  see  Cutiobabi,  2. 
Construction  of  art  XII,  {  2,  see  Tazatioh,  2. 

1,  The  act  of  March  6, 1891  (2d  Sets.  Laws,  p.  245),  authorizing  certain  Incor- 
porated cities  to  incur  indebtedness  for  spedflo  purposes  by  the  issuance  of 
bonds  to  an  extent  not  exceeding  four  per  cent  of  their  assessed  valuation, 
instead  of  three  per  cent  as  limited  by  the  state  constitution  ({  6,  art..XIII), 
is  not  void  as  betaig  wholly  in  conflict  with  said  section  of  the  constitution, 
but  is  void  only  to  the  exteht  of  such  repugnancy ;  and  therefore  bonds  issued 
by  a  city  under  such  act  are  valid  where  the  amount  of  indebtedness  so  incur- 
red is  less  than  three  per  cent  of  the  assessed  valuation  of  such  city.— IHmn 
V.  CUy  of  Great  FaU$,  68. 

1.  Where  a  part  of  a  statute  is  unconstitutional  that  fact  does  not  authorin 
the  courts  to  declare  the  remainder  void,  unless  the  provisions  are  so  con- 
nected together  in  meaning  that  it  cannot  be  presumed  that  the  legisUttun 
would  have  passed  the  one  without  the  other.— id. 

8.  Constitutional  provisions  as  well  as  statutes  are  oonstrued  by  the  same  can- 
ons of  construction.    {Stale  v.  Kenney,  11  Mont  668,  eited.)— Id. 

CONTEMPT. 
In  refusing  to  obey  order  for  payment  of  alimony,  see  CnmoBABi,  1,  i. 

1.  Proceedings  to  punish  for  contempt  in  violating  an  injunction  are  reviewable 
by  this  court  on  oertiorari,  ( /n  re  McOvteheont  10  Mont  116;  In  re  SharmoHt 
11  Mont  67;  Jn  re  MacKnight,  11  Mont  126;  28  Am.  Bt  Rep.  i61,  cited.)— 
State  ex  rel  Simard  v.  Fourth  Judicial  DisMd  Court,  847. 

2.  One  who  has  been  ei^oined  ft-om  cutting  hay  upon  certain  land,  and  who,  /ifter 
the  service  of  the  Lijunction,  advises  and  procures  others  to  proceed  with  the 
otttting  and  removal  of  the  hay  is  punibhable  for  contempt.— id. 


.586  Costs 

CONTRACXi 
Of  Mto  of  promiwory  note,  lee  Nsootxabls  Ixwnanaanh  % 
To  doU?er  dead.  Me  Ybiipob  amp  Yxrdib,  1. 
To  ooavey  Unde,  eee  Ybsdob  axd  Yxiibxb,  9. 
lieoraptkm  of,  ralBoienoy  of  plotding,  lee  Puunao,  S* 
OoDcideration,  pUwdIng  of,  see  PidADma,  9. 

OONTBIBUnON. 

t.  AUoHMji*  feef  s hputoted  in  %  mortgage  to  be  paid  in  eaaa  of  nilt  ara  not  ra* 
ooTerable  by  a  mortgagor  in  an  aetion  against  bis  eo-mortgagor  to  enforoe  ooii> 
tribation  and  subject  the  laiter's  interest  in  the  common  propertj.bj  foreoloanra 
of  the  mortgage  to  its  proportion  of  the  mortgage  debt,  when  the  farmer, 
tliongh  being  obliged  to  take  np  the  mortgage  to  avoid  foredosoze,  bad  not 
been  compelled  to  pay  anch  feea.— Lan^  t.  OadunU,  458. 

-  S.  One  of  two  mortgagors  who,  upon  being  obliged  to  pay  the  mortgage  deb^  takea 
an  assignment  of  the  mortgage  to  himself  is  not  entitled  to  a  personal  Judg- 
ment against  the  grantee  of  his  co-mortgagor  in  an  action  to  enforoe  contribn- 
tton  and  for  the  foreoloaore  and  aale  of  the  lattor's  interaa  t,  where  the  conT^janca 
waa  made  anbjeet  by  ezprasa  pru?iaion  to  the  mortgage.  (Psndlalon  t.  Coid- 
Ung,  11  Mont.  88,  dted.)-M 

S.  The  payment  by  one  tenant  in  common  of  a  Usn  npon  the  common  psopaity 
doea  not  extingniah  the  debt,  but  enUtlea  him  to  contribution  from  his  ooten* 
ant  to  the  extent  of  the  Utter'a  interest.-~i(i. 

OORPORATIONS. 
Oommanial,  right  to  hold  mining  property,  aee  Mom  xkd  Mjamw,  €. 

COSTS. 
In  fiabeoi  eorpua  proceeding,  see  Habxab  Cobpus,  2, 8. 

1.  An  action  for  damagea  for  injory  to  land  caoaed  by  the  con  tain  iaaHon  of  a 
atream,  by  the  mixtore  of  deleterions  sabstanceathcffein  which  were  deposited 
npon  plaintiirs  land  and  destroyed  the  vegetation,  is  not  an  aotton  for  treapaaa, 
but  for  creating  and  maintaining  a  nuisance,  and  therefore  in  such  oaae,  where  a 
Terdict  for  one  dollar  is  retomed,  it  is  error  for  the  court  to  tax  tha  coate  against 
the  defendant  under  the  act  of  March  14. 1889  (Lawa,  Sd  Seas.,  p.  ISO),  allow- 
ing coste  in  aotiona  of  trespass  without  respect  to  the  amount  of  damagea 
reooTered,  aa  the  case  is  controlled  by  sections  196  and  498  of  the  Code  of  Givil 
Procedure,  proTiding  tliat  no  costs  shall  be  allowed  in  an  action  for  the  recov- 
ery of  money  or  damages  when  the  plaintiff  recovers  less  ttiSB  fifty  dollars.^ 
Durfee  v.  OranUe  Mountain  Mining  Company,  181. 

'%,  The  fees  allowed  a  county  attorney  by  the  act  of  March  14, 1888,  for  drawing 
an  information  and  for  tlie  trial  of  a  case  are  not  now  taxable  againat  a  defend- 
ant, such  fees  being  no  longer  payable  either  to  the  county  attorney,  by  reaaon 
of  tliat  officer's  compensation  being  limited  to  a  salary  by  the  act  of  March 
8, 1891,  or  to  the  county  treasurer,  by  reaaon  of  county  attomeya  being  omitted 
from  the  requirement  of  the  latter  act  that  fees  collected  by  dieriih  and  other 
named  officers  be  paid  into  the  county  treaaury. — ;Stale  v.  JMdleUm,  868. 

8.  The  action  of  the  trial  court  in  refusing  to  tax  a  docket  fee  upon  the  granting 
of  a  motion  to  retax  costs  may  be  reviewed  upon  appeal  from  the  Judgment— 
Fim  National  Bank  of  Helena  v.  A^eiU,  Vll, 

A.  The  provision  of  section  509  of  the  Code  of  Civil  Procedure,  that  where  the 
moving  party  prevails  npon  a  motion  to  retax  coste  improperly  included  in  a 
memorandum  of  disbursemente  *'  there  shall  be  taxed,"  as  a  part  of  tiie  oosti 
of  such  motion,  a  docket  fee  of  twenty-five  dollars,  is  mandatory,  and  the  taxa- 
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tion  of  sneh  fee  npoD  the  allowaiioe  of  a  motion  ii  not  a  matter  within  the  dii^ 
eretkm  of  the  eoart.^id. 

ft.  A  tenant  in  common  who  has  songfat  no  modification  of  a  judgment  obtained 
against  him  by  his  cotenant  in  an  action  to  enforce  contribation  where  such 
eotenant  had  paid  off  a  lien  npon  the  Joint  property,  nor  offered  to  reimburse 
him  to  the  extent  of  his  interest,  bat  has  sooght  to  defeat  all  relief  in  his  fkvor, 
both  in  the  trial  court  and  on  appeal,  will  not  be  allowed  costs  upon  obtaining 
amodiflcation  of  the  Judgment.— Xan^  t.  CadweU,  458. 

6.  The  clerk  of  the  supreme  court  is  not  required  to  file  the  transcript  on  an 
appeal  by  the  state  in  a  criminal  case  without  the  payment,  in  adyance,  of  the 
docket  fee  of  ten  dollars,  required  by  the  act  of  March  6, 1891,  to  be  collected 
in  advance,  from  an  appellant,  and  the  county  wherein  the  prosecution  was  had 
is  ehargeable  with  (he  payment  thereof.— ii^te  ▼.  Nortfarupt  424. 

COUNTIES. 
Appeal  by  taxpayer  from  allowance  of  claim,  see  Masdamub,  U 

GBEDITOBS. 
Duty  of  CO vt  as  to»  in  action  to  Tacate  fraudulent  assignment,  see  AsnonifSMT,  I. 

CBIMINAL  LAW. 
Costs  in  criminal  case,  see  Costs,  8. 

1«  The  bailee  of  a  horse,  who  oouTerts  it  wiUi  intent  to  steal,  and  is  tried  and  oon- 
Tioted  under  section  93  of  the  Criminal  Laws,  providing  that  if  any  bailee  of 
property  convert  the  same  to  his  own  use  with  intent  to  steal,  he  shall  be 
guilty  of  grand  or  petit  larceny  according  to  the  amount  or  value  of  the  property 
eonverted,  can  not  be  punished  for  grand  larceny  where  the  value  of  the  horse 
as  alleged  is  less  than  fifty  dollars,  although  section  78  of  the  Criminal  Laws 
makes  the  stealing  of  a  horse  of  whatever  value  grand  larceny.  Said  statutes 
being  highly  penal  the  rule  of  strict  construction  applies,  and,  in  the  absence 
of  any  qualifying  words  in  section  93  as  '* nature"  or  "character"  of  property, 
so  as  to  make  the  offense  and  punishment  the  same  under  both  sections,  said 
section  98  is  susceptible  of  no  construction  under  which  the  defendant  could  be 
oonvioied.—8tnte  v.  HayeSy  116. 

9»  In  a  prosecution  for  uttering  a  forged  instrument  which  was  mailed  in  one 
county  and  received  in  another,  the  venue  is  in  the  county  where  the  letter  oon- 
taining  the  forged  instrument  was  received  and  not  hi  the  county  where  it  was 
mailed.— 5t^te  v.  Hudson,  112. 

8.  The  mailing  of  the  instrument  is  not  an  act  requisite  to  the  consummation  of 
the  offense  of  uttering  a  forged  instrument,  there  being  no  uttering  in  such 
ease  until  the  receipt  of  the  letter,  and  therefore  the  above  rule  is  not  changed 
l^  section  82  of  the  Criminal  Practice  Act,  providing  that  when  a  crime  has 
been  committed  partly  in  one  county  and  partly  in  another,  or  the  acts  or 
effects  constituting  or  requisite  to  the  consummation  of  the  offense  occur  in 
two  or  more  counties  the  Jurisdiction  is  in  either.— id. 

4.  An  application  for  a  change  of  venue  in  a  criminal  case,  when  made  upon  the 
ground  that  a  large  number  of  jurors  who  were  examined  as  to  their  qualifica- 
tions stated  that  they  had  formed  opinions  as  to  the  guilt  or  innocence  of  the 
defendant;  that  such  statements  made  in  the  presence  of  jurors  who  had  been 
accepted  tended  to  prejudice  the  latter  against  the  defendant,  and  that  the  in* 
habitants  of  the  town  where  the  trial  was  being  held  were  particularly  preju- 
diced against  defendant,  and  were  likely  to  communicate  this  prejudice  to 
jurors  summoned  from  the  vicinity,  is  properly  denied  where  such  jurors  as 
had  been  accepted  stated,  under  examination  by  the  court,  that  they  had  not 
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been  prejndioed  by  the  ■Utemente  of  the  other  Jaron,  and  the  oonrt  offered  to 
exonse  from  the  box  jnron  who  resided  in  the  town.— iSlate  t.  IZkmeO,  164. 

6.  Dying  declantionB  are  admittible  in  evidenoe  when  all  the  ftcts  and  dream* 
■tancei  sarroundiog  the  declarant  at  the  time  of  making  the  declarations  show 
them  to  haye  been  made  nnder  the  sense  of  impending  death,  notwithstanding 
the  declarant  may  not  have  said  he  was  without  hope  of  recoTery,  or  was  dying, 
or  going  to  die.— i(2. 

ft.  Where  it  appeared  that  at  the  time  dying  declarations  were  made  deceased  wis 
mortally  wounded  and  in  a  dying  condition,  bat  was  rational,  and  appreciated 
his  condition,  and  stated  that  he  wanted  a  Ciiristian  burial,  and  where  ha 
wanted  to  be  buried,  and  that  he  wanted  a  headstone  at  his  grave;  told  where 
his  money  was,  and  by  whom  and  how  he  was  wonnded,  a  soAcient  foundation 
for  the  admission  of  the  declarations  is  shown. — Id, 

7.  It  is  not  error  for  the  coart  to  refuse  to  require  the  state  to  call  a  witness 
whose  name  was  indorsed  on  the  information  where  she  was  not  an  eyewitness 
and  was  not  present  at  the  time  of  the  shooting  and  the  materiality  of  her  en> 
denoe  was  not  shown.— Id 

8.  Evidence  in  the  case  at  bar  reviewed  and  held  to  amply  sustain  and  Justify  the 
Terdiotand  Judgment— /<f. 

9.  It  is  the  duty  of  the  court  upon  a  trial  for  murder,  where  all  flie  degrees 
of  homicide  are  submitted  to  the  jury  as  issues  to  be  passed  upon  and  detei^ 
mined,  to  clearly  define  in  its  instructions  each  degree  of  homioide  of  which 
the  defendant  could  be  convicted.— /S'(at«  v.  Jiaker,  160. 

10.  Where  no  other  defluition  of  murder  in  the  second  degree  is  given  by  tha 
court  in  its  instructions  than  that  which  is  found  in  the  words  of  the  statute 
attached  to  the  definition  of  murder  in  the  first  degree,  to  wit,  "all  otiier 
kinds  of  murder  shall  bo,  deemed  murder  in  the  second  degree**  the  oinisaioa 
is  error,  as  such  definition  does  not  distioguish  it  from  murder  in  the  first 
degree  and  manslaughter  so  that  the  Jury  oould  determine  from  the  evidence 
of  which  of  the  degrees  defendant  was  guilty.— id 

11.  An  instruction  that  **  if  the  jury  believe  from  the  evidence  that  the  defend- 
ant had  been  injured  or  received  provocation  from  the  person  killed,  what- 
ever that  injury  or  provocation  might  have  been,  yet  if,  after  receiving  sach 
injury  or  provocation,  there  should  have  been  an  interval  between  the  provo* 
cation  given  and  the  killing  sufficient  for  the  voice  of  reason  to  be  heard,  ^m 
Ulling  shall  be  attributed  to  deliberate  revenge,  and  shall  be  deemed  murder 
in  the  first  degree,"  while  not  fatally  defective  when  considered  with  the  whole 
charge,  ia  unnecessarily  narrowed  in  omiitiog  the  words  of  the  statute  quali^- 
ing  provocation,  and  also  all  reference  to  **  time  for  the  passions  to  cool "  in 
leferxing  to  the  interval  of  time  for  the  voice  of  reason  to  be  heard.— /d 

ISL  On  trial  for  burglary,  where  an  entry  with  intent  to  steal  an  overcoat  is 
charged  against  two  defendants,  an  instruction  that  the  state  must  prove  thai 
each  defendant  had  the  intent  to  steal  the  spedflc  coat  when  entering  the  store 
is  proper.  {TBrritory  v.  Duncan,  6  Mont  478;  TBrritory  v.  WUlard,  8  Mont 
828,  dted.)— 5lal«  v.  CarroU,  946. 

18.  Under  the  constitution  (art  in,  { 16)  and  the  Griminal  Practice  Act  (}  9)  the 
aeoused,  in  a  criminal  prosecution,  is  entitled  to  meet  the  witnesses  againat  him 
ftoe  to  face,  and  it  is  therefore  error  in  a  criminal  trial,  where  the  prosecuting 
witness  was  not  within  the  state,  to  admit  in  evidence  the  committing  magia- 
trate's  general  recollection  of  the  testimony  which  such  witness  gave  at  the 
piellminaiy  eaamination.— iStote  v.  JLe^,  248. 

li.  Granting  or  refusing  separate  trials  to  defendants  informed  against  Jointly  for 
misdemeanor  is  a  matter  within  the  discretion  of  the  trial  court  and  in  tbo 
absence  of  an  abuse  of  discretion  its  action  will  not  be  disturbed.— ^Stete  t. 
DavU,  884b 
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18.  Defesdanli  b^g  tried  Jointly,  and  being  represented  bj  diffiBrent  counpol,  are 
each  entitled  to  orosa-ezamine  the  witnessea  for  the  atate  through  the  medium 
of  their  reepectiTe  ooonael.— Jd. 

It,  An  appeal  by  the  state  fh>m  an  order  granting  the  defendant  a  new  trial  in  a 
eriminal  action  ii  not  anthoriaed  by  the  third  Bubdiriaion  of  section  896  of 
the  Criminal  Practice  Act,  allowing  an  appeal  npon  a  question  of  law  reserved 
by  the  state.  ( TtrrUory  y.  Laun,  8  Mont.  824,  roTxewed.  Habwood,  J.,  dia- 
•eniing,) —State  v.  Northrup,  522. 

17.  While  not  necessary  to  the  decision  of  the  case  at  bar  the  court  expressed  its 
Tiew  that  an  iufurmation  which  otherwise  properly  and  fuUy  charged  murder 
in  the  flnt  degree  should  not  be  held  bad  where  the  concluding  words  simply 
stated  that  defendant  had  committed  murder,  without  stating  the  acts  wbidh 
he  did  or  that  he  did  them  of  malice  aforethought.  {Territory  t.  Young,  5 
Moni  244,  cited.)-J<i. 

18.  A  oonyiction  in  a  prosecution  under  section  60  of  the  Crimlnsl  Laws,  msking 
an  assault  with  a  deadly  weapon  a  felony,  when  made  with  an  intent  to  inflict 
npon  the  person  of  anotlier  a  bodily  injury,  where  no  considerable  proTOca^ 
lion  appears,  or  where  the  circumstances  of  the  assault  show  an  abandoned 
and  maJignant  heart,  can  be  followed  only  by  punishment  for  misdemeanor 
where  the  Jury  found  the  defendant  guilty  **of  an  assault  with  a  deadly  wea- 
pon," as  such  Tcrdict  lacks  the  elements  required  to  constitute  the  felony. — 
State  y.  Efchbach,  899. 

19.  Where  a  defendant  has  been  twice  tried  before  the  expiration  of  the  second 
term  after  the  filing  of  tlie  information,  and  the  state  prosecutes  an  appeal 
tram  an  order  granting  him  a  new  trial  after  a  conviction  on  the  second  trial, 
which  appeal  was  finally  held  to  be  unauthorimd,  and  during  the  pendency  of 
•och  appeal  two  tei*ms  elapsed  without  another  trial,  this  is  not  a  denial  to 
the  accused  of  the  speedy  trial  guaranteed  him  by  the  constitution  (Art.  Ill, 
f  16),  nor  does  it  entitle  him  to  be  discharged  by  virtue  of  section  808  of  the 
Criminal  Practice  Act,  requiring  one  indicted  for  an  oflfense  and  committed  to 
priaon  to  be  brought  to  trial  before  the  end  of  the  second  term  of  the  court, 
having  jurisdiction  of  the  offense,  which  shall  be  held  after  the  indictment  ia 
found.     (Habwood,  J.,  dissenting.)— iStote  ez  reL  Northrup  y.  Conroxo,  652. 

DAMAGES. 
From  overflow  of  waters,  see  Nsouobxgx,  1. 
In  ejectment,  sufficiency  of  complaint,  see  Pleadino,  6. 
In  «laim  and  delivery,  measure  of,  see  Claim  A2n>  Deuvxbt,  2. 

DECISIONS  OF  SEOBETART  OF  THE  INTERIOR. 
See  NoBTBXBH  Pacific  Obakt. 

DECISIONS  OF  THE  UNITED  STATES  SUPREME  COURT. 
A  deoision  of  the  supi  eme  court  of  tlie  United  States  upon  a  statute  which  is  the 
same  in  effect  as  a  Montana  statute  is  controlling  upon  the  supreme  court  of 
ibis  state  in  passing  upon  the  latter  statute,  where  such  decision  was  rendered, 
and  the  acta  complained  of  occurred,  while  the  state  was  one  of  the  territories 
of  the  United  States.— C/ioafi;  v.  Spencer,  127. 

DEEDS. 
Consideration  in,  prima  facte  evidence,  see  EvmBKOB,  5. 
1.  It  is  not  an  absolutely  essential  requisite  to  the  validity  of  a  deed  that  there 
be  a  manual  delivery  to  the  grantee,  but  when  there  is  an  intention  manifested 
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by  aeti  or  by  words  on  the  part  of  the  i^ntor  to  mike  ttie  fnstnmMiit  Uf 
deed  the  deliTery  u  oomplete.— Jfariin  v.  FlaJieriy,  96» 

9,  Where  it  did  not  appear  that  the  grantor  of  lands  bad  OTer  made  a  manoal 
deliTery  of  the  deed  to  her  danghten  who  were  the  grantees,  bat  thftt  on  the  day 
the  deed  was  ezeonted  had  reoelTed  from  them  a  life  lease  of  the  same  fauids  as 
were  eonreyed  and  some  months  Later  in  company  with  one  of  the  grantees 
deposited  the  deed  and  lease  in  a  bank  with  a  written  direction  thereon  that  they 
be  deliTsred  to  her.  and,  in  case  of  her  death,  to  one  of  the  grantees,  after  which 
she  spoke  of  the  "  girl's  deed  "  ss  being  in  the  beak,  and  ocoapied  the  premises 
until  her  death,  snch  facts  show  a  dcUrery  of  the  deed  and  complete  oon- 
•ommation  thereof  before  the  death  of  the  grantor.— i((. 

t,  A  contract  by  the  Tender  of  land  to  make  and  dellTer  a  deed  io  the  vendee 
that  "shall  oonTcy  the  said  premises,"  is  not  complied  with  by  the  mere 
deliTery  of  a  warranty  deed  so  ss  to  preTent  the  recovery  of  the  purchase  money 
paid  under  the  contract  where  it  is  subsequently  determined  that  the  Tender 
had  no  title  to  oonTey.— Coi!&iini  t.  Iforihem  Fac^  Baitroad  Compamif,  476 

DEFAULT. 
Judgment  by,  power  of  Justice  to  Taeate,  see  JuDOMsmv,  4. 
Judgment  by,  motion  to  Taeate,  suflloienoy  of,  see  JunaiOBHii^  St 

DELIYERT. 
Of  deed,  sufficiency  of,  see  Dams,  1,  3. 
Of  goods  sold,  sufficiency,  see  Saijs,  S. 

DISTRICT  COURTS. 
Jurisdiotlou  to  appoint  reoeiTcr,  see  Bbositib,  1. 

DOCKET  FEE. 
'   8eeCo8n,8,  4. 

DTING  DECLARATIONS. 
See  Cbimzhal  Law,  5,  6. 

EJECTMENT. 
Buffloienoy  of  complaint  in  action  of,  see  PLUADXiro,  6. 
BeceiTer  in  action  of.  when  improper,  see  RaosrrBBS,  1. 
Orois-examination  of  witness  in  action  of,  see  WiTMaasis,  L 

ELECTIONS. 
Mandamui  to  compel  canTsss  of  election  returns,  see  MAKDAMoa,  4,  $. 
1,  The  duties  of  a  county  cauTassing  board  are  ministerial,  and  such  board  has 
no  authority  to  exclude  the  returns  of  an  election  precinct,  regularly  made, 
upon  the  ground  tliat  the  Toting  was  shown  by  affidaTits  to  be  illegal,  and 
haTing  done  so  may  be  compelled  by  mandamut  to  canyass  such  returns. 
(State ex  f»2  FigoU  ▼.  Jioard  of  Oanmeeen  of  Oasoade  County,  la  Monk  687; 
Ohumaeero  t.  /*oUf,  2  MoDt4270,  cited.)— iSloie  ez  rel  Leech  t.  Board  of  (7a»- 
vaeeers  of  Choteau  County,  28. 
S.  "Where  a  county  canTassing  board  issued  a  certificate  of  election  to  a  candidate 
for  the  legislatire  assembly  after  unlawfully  excluding  the  returns  of  a  particu- 
lar precinct,  and  then  adjoamed  sine  die,  such  board  may  be  compelled  by 
mandamue  to  reconTene  and  canyass  the  returns  so  excluded,  and  issue  a  oer- 
tiflcate  of  election  to  the  person  shown  by  a  complete  eaoTass  to  be  eatitlsd 
thereto.— id. 
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'.  Where  the  genuinencM  and  regularity  of  the  retums  of  an  election  precinct 
were  not  questioned  by  the  oonnty  eanrassing  board  at  the  time  of  making  the 
eanTais,  but  auch  returns,  having  been  received  through  the  proper  course  of 
the  mail,  were  treated  at  the  time  as  worthy  of  full  credit,  and  the  names  of 
tlie  candidates  for  members  of  the  legislative  assembly  and  the  number  of 
votes  received  by  each  at  such  precinct  could  be  readily  ascertained  by  such 
board  upon  an  inspection  of  the  poll-book,  but  which  returns  were  excluded 
by  such  board  for  a  reason  not  apparent  on  its  face,  it  is  no  defense  to  an 
alternative  writ  issued  in  a  mandnmua  proceeding  to  compel  the  board  to  can, 
Tsss  such  returns,  that  the  blank  return  in  such  poll-book  was  not  filled  in 
nor  the  certificate  thereto  properly  attested,  as  such  defects  would  not  have 
been  grounds  for  rejecting  the  returns.  Section  6  of  the  act  of  March  17, 
1891  (Laws,  2d  Bess.,  p.  801),  providing  in  substance  that  a  failure  to  fill  out 
all  the  certificates  in  a  poll-book  or  a  failure  to  perform  any  other  act  in  the 
making  up  of  returns  that  is  not  essential  to  determine  for  whom  the  votet 
were  cast,  is  not  such  an  irregularity  as  to  entitle  the  board  to  reject  the  same 
id. 

,  An  allegation  in  an  answer  to  an  alternative  writ  of  mandate,  issued  to  compel 
a  county  canvassing  board  to  canvass  the  returns  of  a  precinct  which  it  had 
excluded,  stating  that  it  appeared,  from  an  inspection  of  the  registration  list- 
and  of  the  list  of  persons  returned  as  voting  at  said  precinct,  that  sixteen  names 
of  persons,  naming  them,  appeared  upon  the  list  of  persons  returned  as  voting 
at  said  precinct,  which  said  sixteen  persons  did  not  appear  to  have  ever  been 
registered  as  voters  at  said  precinct,  and  no  surrendered  certificates  of  regis- 
tration were  transmitted  by  the  judges  of  election  to  the  clerk  of  the  board  of 
county  commissioners  in  connection  with,  or  as  a  part  of,  the  election  returns 
of  said  precinct,  or  in  any  manner  whatever,  and  it  appeared  from  said  returns 
that  said  sixteen  persons  were  not  entitled  to  vote  at  all  at  said  election,  pre 
aents  an  Issue  which  should  be  tried.— id. 

,  Although  no  check  lists  of  such  precmct  or  surrendered  certificates  were  ever 
sent  to  the  county  clerk  by  the  judges  of  election,  it  was  the  duty  of  the  board  of 
canvassers  to  have  procured  the  check  lists  and  such  certificates  before  reject- 
ing the  vote  of  the  precinct  as  returned  by  the  poll-book  alone.— /cf. 

,  No  illegal  votes  were  shown  by  the  returns  to  have  been  cast  at  such  precinct 
where  it  appeared  that  the  check  list  contained  the  names  of  forty-six  voters, 
five  of  whom  failed  to  vote;  that  five  electors  voted  upon  country  registry  cer- 
tificates, and  that  the  list  of  voters  returned  by  the  poll-book  consisted  of 
forty-six  names,  in  sixteen  of  which  there  occurred  some  difierence  in  the 
spelling  of  the  names  as  written  by  the  registry  agents  and  by  the  clerks  of 
election,  or  a  difference  occurring  by  way  of  using  initial  letters  for  the  Chris- 
tian name  in  one  caae  and  writing  it  at  length  in  the  other,  or  the  dropping  of 
an  initial,  but  each  of  which  names  could  be  iudentified  with  a  name  upon  the 
check  list.~Jd. 

A  certificate  of  nomination  to  an  office  by  a  political  party,  regular  on  ita 
face  and  filed  with  the  proper  officer  as  required  by  section  4  of  the  Montana 
ballot  law  (act  of  March  12, 1889),  is  a  prima  facie  evidence  of  the  nomin*- 
tion  of  the  person  whose  name  appears  upon  the  official  ballot  as  the  candidate 
of  that  TptLriy.^Siate  ex  rel,  PigoU  v.  Benton,  306. 

Where  a  political  convention  delegated  to  a  committee  the  power  to  nomi- 
nate a  candidate  for  an  office,  evidence  by  the  secretary  of  such  committee 
who  certified  such  nomination  to  the  proper  officer,  that  he  was  not  pres- 
ent at  any  meeting  of  the  committee  when  a  formal  resolution  was  Joffered 
and  a  vote  taken  for  the  nomination  of  a  candidate  for  such  office;  that  ho 
was  present  at  a  committee  meeting  when  such  candidate  received  the  nomi- 
nation, but  could  not  name  the  particular  meeting;  that  such  meeting  was  held 
V0L.X1IL— 38 
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■I  tereral  placeii,  M^enl  eomtnitteemen  being  present;  that  terem  meetiiigi 
vtre  held  afe  which  such  candidate's  name  was  decided  on,  but  no  written  min- 
QteB  were  kept,  is  insufficient  to  orerthrow  the  prima  facie  eridenoe  of  lbs 
oertiflcate  of  nomination.  (Habwood,  J.,  dissenting.) — Id, 
9.  The  Montana  ballot  law  does  not  forbid  a  political  convention  from  appoint* 
ing  and  delegating  to  a  committee  power  to  make  nominations  for  office,  and  a 
nomination  made  by  sach  committee  after  the  adjournment  of  the  conven- 
tion if  in  eflect  the  act  of  the  oonyenfion  and  thereforo  TaUd.  (Haswood^ 
J.,  dissenting.)— i<t. 

ESTOPPEL. 

By  Judgment,  must  be  pleaded,  see  FiAADiflO,  i. 

Of  husband  to  deny  authority  of  wife  to  purchase  goods  not  neoessariea,  see  Ht»> 

BAia>  AMD  WZFB,  4. 

As  to  tenant  in  common  of  mining  daim,  see  Mnm  AMD  Miniko,  1,  2. 

To  d0i^  right  of  corporation  to  hold  mining  propei*^,  see  Minsb  amd  Mzkho.  ^ 

EVIDENCE. 
Bin  of  sale  m»  in  oonyersion.  see  Balk,  !• 
Pying  declarations,  see  OBUmvAL  Law,  5,  6. 
Oertiflcate  of  nomination  as,  see  ELSonoMB,  7,  8. 

1.  A  notice  of  Ut  pendem  filed  on  the  commencement  of  an  action  to  compel  the 
reconveyance  of  land  is  admissible  on  the  trial  for  the  purpose  of  framing  a 
decree  should  the  plaintiff  prevaiL"J>^9a«  v.  Leggatt,  190l 

t»  In  an  action  to  compel  a  reconveyance  of  land,  alleged  to  have  been  pro* 
oared  through  fraud,  testimony  to  the  effect  that  defendant,  who  was  the  attor- 
ns in  fact  of  plaintiff  and  in  a  fiduciary  relation  to  her,  could  have  realised 
nA>re  for  her  land  by  selling  the  lots  separately  than  by  selling  them  all 
together,  is  admissible,  particularly  where  it  was  conceded  that  the  price  paid 
by  defendant  was  not  a  fair  or  just  price.~id^ 

i.  In  such  action  evidence  tending  to  show  the  value  of  the  land  at  the  time  of 
the  trial,  which  was  three  yean  after  the  conveyance  to  defendant,  was  prop> 
erly  excluded.— Id. 

Ii»  In  such  action,  testimony  as  to  the  value  of  the  land  several  years  before  the 
transaction  between  plaintiif  and  defendant,  and  that  it  had  not  depreciated, 
is  admissible  upon  the  question  of  the  value  of  the  land  at  the  time  of  such 
transaction.— id. 

Ik  In  such  action,  where  an  accounting  for  profits  is  sought,  the  considerations 
named  in  certain  deeds  made  by  the  defendant  after  obtaining  the  property 
may  be  properly  read  in  evidence,  for,  while  the  {urice  named  in  a  deed  is  not 
conclusive,  it  is  at  least  prima  facie  evidence  tending  to  show  what  the  con^ 
sideration  was.— /d. 

6.  Where  a  certain  portion  of  the  premises  bad  been  mentioned  by  defendant,  it 
was  a  matter  of  discretion  with  the  trial  court  to  permit  plaintiff  to  show  the 
value  of  such  premises  in  rebuttal,  and,  where  no  injury  results,the  action  of 
the  court  will  not  be  held  error. — Id, 

7.  Where  a  large  indebtedness  by  a  defendant  company  to  one  of  its  tiuuUws 
existing  after  the  company  had  been  in  business  but  a  few  months  is  sought 
to  be  proved  fraudulent,  a  declaration  by  such  trustee  to  a  third  party  mads 
at  the  time  the  company  was  incorporated,  that  the  company  had  started  with 
a  dean  balance  sheet,  is  admissible.— Jbsfp^i  v.  Mady  Clothing  Compamff,  196. 

ft  Under  the  constitution  (Art.  UI,  $  16)  and  the  Oriminal  Practice  Act  (^  9)|the 
accused,  in  a  criminal  prosecution,  is  entitied  to  meet  the  witnesses  sgainst 
bim  face  to  face,  and  it  is  therefore  error  in  a  criminal  trial,  where  the  pn)s»- 
eutiug  witness  was  not  within  the  state,  to  admit  in  evidence  the  committing 
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magistrate's  general  recollection  of  the  testimony  which  snch  witness  gave  at 
the  preliminary  examination.— iStato  t.  2>0,  248. 

9.  In  an  action  for  personal  injuries  a  witness  who  has  testified  to  facts  contemp* 
oraneoos  with  the  injnry  and  closely  connected  with  the  main  fact  may  be 
eroes-examined  as  to  the  entire  case,  especially  where  sooh  witness  was  a  cola- 
borer  to  whose  inoompetenpy  plaintilV  attributed  his  injury.— Jbr^^nson  r. 
BuUe  and  MorUafM  Commercial  Company,  288. 

10.  Parol  evidence  of  an  agreement  that  the  acceptance  of  a  bill  of  exchange  should 
not  be  a  waiver  of  counterclaims  which  the  acceptor  then  held  against  the 
drawer  is  admissible  in  an  action  on  the  bill,  as  such  evidence  contradicts  not 
the  instrument,  but  merely  the  presumption  of  waiver  which  arises  from  the 
fact  of  its  acceptanoe.—^oAn  ManufacUaing  Comttany  t.  Harrison,  298. 

EXECUTIONS. 
Exemption  of  homestead  in  partnership  property,  see  Homsstkad. 

The  fact  that  an  execution  issued  upon  a  Judgment  within  five  years  after  its  rendi- 
tion was  never  returned  will  not  prevent  the  granting  of  leave  to  issue  an  execu- 
tion after  that  time,  under  section  849  of  the  Code  of  Civil  Procedure,  providing, 
that  after  five  years  from  the  entry  of  Judgment,  execution  can  only  issue  by 
leave  of  the  court  upon  motion  with  proof  that  the  Judgment  of  some  part 
thereof  remains  unsatisfied,  but  the  leave  shall  not  be  necessary  when  the  exe- 
cution has  been  issued  on  the  judgment  within  five  years,  and>eturned  unsatis- 
fied in  whole  or  in  part.— i^oit/i<>m  Pacific  Railroad  v.  Bender,  482. 

FORCIBLE  ENTBT  AND  UNLAWFUL  DETAINER. 

1  A  Judgment  in  an  action  for  forcible  entry  and  detainer  for  the  restitution  of 
the  possession  of  the  land  and  the  recovery  of  three  dollars,  being  treble  its 
rental  value,  is  in  conformity  with  a  verdict  finding  the  defendant  guilty  and 
fining  him  one  dollar,  and  ftirther  finding  the  monthly  rental  value  of  prem- 
ises to  be  one  dollar,  there  being  special  findings  that  plaintiff  was  in  actual 
possession  at  the  time  defendant  entered  forcibly  and  detained*  possession. — 
MiMOxda  Electric  Light  Company  v.  Morgan,  394. 

2.  A  Justice  of  the  peace  has  Jurisdiction  of  an  action  by  a  landlord  against  a 
tenant  holding  after  default  in  payment  of  rent  both  under  the  forcible  entry 
and  unlawful  detainer  act  (Code  of  Civil  Procedure,  $  716  et  seq.)*  and  by 
virtue  of  section  21,  article  VIII,  of  the  constitation,  clothing  such  courts  with 
concurrent  jnrisdiction  with  the  district  courts  in  cases  of  forcible  entry{and 
unlawful  detainer.— iS((z(e  ex  rel.  Carter  v.  Votatc,  403. 

8.  The  rule  that  a  tenant  cannot  dispute  his  landlord's  title  may  be  invoked  by 
the  administrator  of  a  deceased  landlord  under  section  727,  Code  of  Civil 
Procedure,  authorizing  the  heirs,  executors,  administrators,  assigns,  agent,  or 
attorney  of  the  lessor  to  proceed  against  the  tenant  on  a  breach  of  the  lease 
the  same  aA  the  lessor  might  have  done.— J<i. 

4.  In  an  action  for  the  possession  of  leased  premises  against  a  tenant  holding 
over  after  default  in  rent.  Judgment  may  be  rendered  on  the  pleadings  for  the 
plaintiff  when  the  tenant's  aiiHwer  admits  having  leased  the  premises  from 
plaintiff's  intestate,  and  being  in  default  for  rent,  although  he  may  have 
denied  plaintiff's  right  of  possession. — Id. 

6.  Entering  upon  premises  and  procuring  the  possession  thereof  from  the  agent 
and  servant  of  the  party  in  poesessiou  by  threats  of  arrest  if  he  does  not  sur- 
render them  within  two  hours  is  a  forcible  entry  and  detainer  witliin  section 
716  of  the  Code  of  Civil  Procedure  defining  such  offense  to  be  constituted, 
inter  alia,  by  a  peaceable  entry  and  the  turning  out  by  force,  or  frightening  by 
threats,  or  other  circumstances  of  terror,  the  parties  out  of  possession,  and 
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detaining  and  holding  Uie  same.    (Sheehy  t.  Flaherty,  8  Mont  S65;  A5ef  r. 
Tietfuan,  1  Mont  179.  citod.)— HVUt  t.  Dai-bif,  604. 

FRAUD. 
In  procuring  conTeyanoe  of  land,  aoe  EyiDKiron,  %  9,  4,  6 ,6, 7. 

HABEA8  GOBPUS. 

1.  It  U  a  proper  exeroiBo  of  discretion  on  habeas  corpus  to  award  to  a  mother 
the  cuafeody  of  a  child  between  nine  and  ten  months  old,  and  not  of  robust 
health,  where  no  attempt  is  made  to  sLuw  that  she  is  immoral  or  in  any  way 
unfit  to  care  for  the  infant,  and  her  parents  are  willing  to  provide  for  it— 
State  ex  rel.  NeweU  t.  JfrnoeU,  802. 

9.  A  kaheas  corpus  proceeeding  is  a  special  proceeding  in  the  nature  of  an  action, 
the  disposition  of  the  writ  if  a  Judgment,  and  the  relator  a  plaintiff;  within  the 
meaning  of  section  496  of  the  Code  of  Ciril  Procedure,  allowing  ootts  to  the 
plaintiff  upon  a  judgment  in  his  favor  in  special  proceedings  in  the  nature  of 
an  action.— id. 

8*  One  who  invokes  the  writ  of  habeas  corpus,  without  meritorious  cause,  may 
be  properly  taxed  with  the  costs  of  the  proceedings  under  f  506  of  the  Code 
of  Civil  Procedure.  {StaU  ex  reU  Neuted  v.  NewM,  ante,  page  802,  oiled.) ^ 
State  ex  reZ.  67iannon  v.  Reynolds,  423. 

HOMESTEAD. 
Not  exempt  from  sale  to  satisfy  lien  of  materialman,  see  Mkcbavio's  Lnor,  11. 
A  partner  is  entitled  as  against  the  creditors  of  the  firm  to  claim  and  hold  a 
homstead  in  the  partnership  estate,  under  section  822  of  the  Code  of  Oiril 
Procedure  exempting  a  homestead,  to  be  selected  by  the  owner,  from  forced 
sale  on  execution  or  other  final  process.  {LuuUey  v.  Davis,  7  Mont  206, 
reviewed.)  -^Ferguson  v.  Speith,  487. 

HUSBAND  AND  WIFE. 

1.  A  chattel  mortgage  containing  a  complete  description  of  the  separata  prop 
erty  of  a  married  woman,  execnted  by  her  and  filed  and  properly  indexed  in 
the  county  recorder's  office,  is  a  snfllcient  list  and  record  within  section  1482, 
fifth  division,  of  the  Compiled  Statutes  (act  of  1872),  exempting  the  property 
of  a  married  woman  from  her  husband's  debts  when  mentioned  in  a  list  thereof 
on  record  in  such  office,  no  particular  form  of  the  list  or  method  of  record 
being  provided  for.  (GrUnoold  t.  Boley,  1  Mont  666,  cited. )—£eaey  v. 
Jtfferis,  170. 

1  Section  1439.  fifth  division,  of  the  Compiled  Statutes  (act  of  1887),  declaring 
in  eflect  that  women  shall  retain  the  same  legal  existence  after  marriage  as 
before,  and  receive  the  same  protection  of  her  rights  as  a  woman  as  her  hus- 
band does  as  a  man,  and  shall  have  the  same  right  as  her  husband  to  appeal  to 
the  courts  for  redress  for  injuries  to  her  person  or  property,  so  modifies  the 
act  of  1872  ($  1482)  as  to  enable  a  married  woman  to  hold  her  separate  prop- 
erty as  against  her  husband's  creditors  without  having  a  list  thereof  on  rec- 
ord, on  showing  facts  establishing  her  individual  title  thereto.— Jci. 

8.  The  said  act  of  1887  is  a  legislative  directiou  to  the  courts  of  this  state,  where 
a  united  Jurispnidence  of  equity  and  law  is  administered,  to  disregard  the 
ancient  common-law  fiction  of  the  merger  of  a  wife's  legal  personality  in  that 
of  her  husband,  and  to  enforce  and  protect  the  rights  of  a  married  woman 
according  to  the  doctrines  of  equity  which  considered  her  a  feme  sole  as  to  her 
separate  property.— /cZ. 

4.  A  husband  who  has  notified  a  merchant  not  to  let  his  wife  nm  any  bills  unlen 
accompanied  by  hiw  order  is  estopped  to  deny  the  right  of  his  wife  to  purchase 
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certain  good«  not  neocsiariefl,  ^here  it  appeared  tbat  at  the  time  of  their  pnr- 
ohaae  he  was  preaeni  and  examined  some  of  the  gooda  and  offered  no  proteat 
or  objection,  giving  her  a  check  in  the  presence  of  the  merchant  to  apply  on 
the  piirehaee,  and  tliat  the  goods  were  deliyered  at  a  residence  of  the  hnsband 
where  his  wife  resided  and  he  part  of  the  time,  and  where  he  saw  some  of  the 
goods,  bnt  which  he  did  not  oiler  to  return  after  knowing  they  had  been  charged 
to  him — Kreiger  t.  Smith,  2S5. 
5.  One  indebted  to  a  married  woman  for  board  and  lodging  famished  by  ber 
and  apon  a  debt  dne  her  husband  which  he  had  assigned  to  her,  cannot  ques- 
tion her  eompetenoe  to  maintain  an  action  upon  such  indebtedness  because 
•he  had  not  first  complied  with  the  sole  traders'  act  or  the  provisions  for  filing 
a  separate  property  liit>  as  such  considerations  reUte  to  the  rights  of  the  hns^ 
Uukd  and  creditors.— iStrayer  t.  Xeonofd,  4SA. 

INFANCY. 
Of  party,  disclosed  on  trial,  seelPAsms,  3,  8. 
Oustody  of  infant  on  Kabeaa  corpus,  see  Habjus  Cobpds. 

INJUNCTION. 
In  aetion  between  parties  for  an  accounting,  when  improper,  see  PASTNXBaHtP,  3. 

1.  Attorney's  fees  paid  to  procure  the  dissolution  of  an  injunction  arerecoTcrable 
as  an  item  of  damages  in  an  action  on  the  bond  given  in  the  injunction  suit. 
^Crtek  T.  MoManuM,  153. 

2.  In  an  action  upon  an  injunction  bond  where  attorney's  fees  paid  to  procure  a 
dissolution  of  the  injunction  are  sought  to  be  recovered  as  damages,  testimony 
by  the  plaintiff  that  she  paid  a  certain  fee  to  an  attorney  for  "  dissolving  the 
temporary  injunction,"  and  '*  to  resist  the  perpetual  mjunotion,"  tends  to  prove 
such  item  of  damages  without  apportioning  the  fee  between  the  two  services, 
where  the  right  to  an  injunction  was  the  only  cause  of  aetion  set  up  in  the  suit 
in  which  such  bond  was  giren,  and  the  only  service  that  was  or  could  have  been 
rendered  by  the  defendant's  attorney  in  the  injunction  suit  was  confined  to 
defeating  tlie  injunction,  whether  by  motion  or  by  a  trial  of  the  case.  ( Mile9  r. 
Edwards,  6  Mont.  180,  cited;  CampbeUv,  MfteaJf,  1  Mont.  378;  Mpori  v.  KtUey, 
a  Mont.  848;  ParAcer  t.  Borut,  5  Mont.  14,  distinguished.)— /(i 

8.  Injunction  will  lie  at  the  suit  of  a  contractor,  having  a  valid  contract  with  a 
dty  to  pave  and  curb  a  street,  and  who  is  liable  to  penalties  for  its  nonperfoim- 
ance,  to  enjoin  trespassers  who  obstruct  and  delay  the  performance  of  the  work 
and  threaten  to  continue  such  acts,  where  the  injury  is  continuous  and  repeated, 
and  actions  at  law  for  damages  against  such  trespasser  would  involve  a  multi- 
plicity of  suits.— PoZtn^'  V.  I$T(ul,  209. 
4.  An  iuj unction  will  lie  to  restrain  a  water  company  from  shutting  off  the  entire 
water  supply  of  a  brewery  in  violation  of  a  conti'act  which  it  had  assumed, 
when  such  act  would  stop  the  brewing,  and  involve  the  destruction  of  large 
quantities  of  malt,  and  loss  of  trade.— JTbrsifcy  t.  Helena  Corudlidated  Water 
Company,  229. 

INSTRUCTIONa 

Beview  on  appeal,  see  Appeai.,  6, 12. 

Dirocting  verdict,  see  NoNSurr,  1,  2,  3. 

Upon  trial  for  murder,  duty  of  court,  see  Cbimzhal  Law,  9. 

Upon  trial  for  murder,  sufficiency  of,  see  Cbdonal  Law,  10,  11. 

In  aetion  for  damages  from  overflow,  see  NBOuoEifCB,  1. 

As  to  measure  of  damages  in  claim  and  delivery,  see  Claim  akb  Dblxvzbt,  2, 

As  to  possession  and  repreaentation  of  mining  claim,  see  Mihbs  amd  Muvimo,  6,  7, 
8,  9, 10. 
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judgment. 

On  demurrer  in  foreolosnre  of  lien,  lee  Mkchanic's  Lisn,  IQL 
Validity,  on  defecUre  ■ummons,  see  Bumxoks,  ^,  2,  8,  4. 

Form  of,  in  forcible  antrj,  eee  Fobcibijb  Ehtbx  amd  UaruLwruL  DsTAmB,  1. 
Estoppel  by,  must  be  pleaded,  see  'Peaas>tjsq,  4. 
Mortgagor  not  entitled  to  personal,  against  oo-mortgagor,  see  GoimiBunov,  t. 

On  the  pleadings,  see  Plkadivo,  8,  7. 

On  the  pleadings,  see  Fo&cibls  EirrBr  Aim  Uklawful  Dradub,  i. 

1.  Wliere  a  plaintiff  eleots  to  stand  on  his  complaint  after  demurrer  sostained,  it 
is  the  duty  of  the  ooart  to  render  judgment  sgainst  him  for  costs  so  as  to  place 
him  in  a  poiution  to  appeal;  and  where  the  plaintiff  is  compelled  to  ask  the 
court  to  enter  such  Judgment,  it  is  not  such  a  consent  to  the  judgment  as  to 
debar  him  of  the  right  to  appeal.— S(«^pnson  ▼.  McUtewn^  108. 

%  A  judgment  sustaining  a  demurrer,  and  dismissing  the  complaint  as  to  one  of 
seyeral  defendants,  is  a  final  judgment  from  which  an  appeal  will  Ue.>-/(t<. 

8.  The  proTision  of  section  119  of  the  Code  of  Civil  Procedure,  that  the  court 
shall,  in  every  stsge  of  an  action,  disregard  any  error  or  defect  in  the  plead- 
ings or  proceedings  which  shall  not  affect  the  substantial  rights  of  the  pap- 
ties;  and  no  judgment  shall  be  reversed  or  affected  by  reason  of  such  error  or 
defect,  does  not  apply  to  an  action  where  jurisdiction  haj  not  been  properly 
acquired— C'^ate  ▼.  Spencer^  127. 

i.  A  justice  of  the  peace  upon  a  proper  showing  has  power  to  set  aside  a  de&uU 
and  judgment  entered  thereon,  and  allow  a  defense  to  be  interposed  nnder  seo- 
tion  804,  title  XVIII,  of  the  Code  of  Civil  Procedure,  relating  to  prooednie  in 
justices'  courts,  which  provides  that  the  provisions  of  the  Code  of  Civil  Pro* 
cedure  relatiTS  to  practice,  pleading,  and  trial  in  the  district  courts  shall,  so 
far  as  applicable,  be  observed  in  justices'  courts,  section  116  of  such  code  per- 
mitting default  Judgments  to  be  vacated  in  the  district  court  in  certain  esses. 
(Gagey.  Maryati,  9  Muut  266;  Fincus  v.  Doted,  11  Mont  88,  ciiedD—Schvdbe 
V.  LiSMner,  214. 

6.  It  is  not  an  abuse  of  discretion  to  refuse  to  open  a  default  when  it  appears 
that  defendant's  counsel  was  present  in  court  when  his  motion  to  strike  out 
was  denied,  and  an  order  made  to  answer  in  ten  days;  where  such  counsel 
asserted  that,  after  filing  such  motion  he  had  no  further  notice  of  the  proceed- 
ings, or  of  any  action  of  the  court  in  said  cause  for  more  than  a  month  after 
the  Judgment  was  rendered;  tliat  for  several  months  prior  to  the  rendition  of 
the  Judgment,  and  at  the  time  thereof,  he  wss  ill,  and  during  such  time  had 
an  understanding  with  all  attorneys  practicing  at  that  bar  that  none  of  his 
oases  should  beset  for  trial  without  notice  to  him,  or  until  other  counsel  oould 
be  employed,  in  which  arrangement  he  believed  plaintiff's  attorney  was  in- 
eluded,  but  which  plaintiff's  attorney  denied,  there  having  been  ample  time 
for  the  substitution  of  counsel  had  it  been  necessary,  and  it  not  appearing 
that  defendant's  counsel  wss  not  so  far  disabled  as  to  prevent  his  being  about 
to  a  considerable  extent  during  the  period  mentioned,  and  counseling  wifli 
defendant.— l/a<7^  v.  LorenU,  406. 

6.  A  court  of  general  jurisdiction  has  inherent  power  to  supply  a  missing  reootd 
in  a  cause  within  its  jurisdiction,  and  therefore,  where  a  Judgment  was  ren- 
dered  in  a  territorial  court,  while  sitting  as  a  federal  court,  and  the  record  book 
in  which  such  judgment  was  entered  wss  transferred  to  the  United  States  cir- 
cuit court  upon  the  admission  of  the  state  into  the  union,  it  is  proper  for  the 
district  court,  which,  under  the  enabling  act  had  succeeded  in  Jurisdiction  of 
the  case,  to  cause  such  judgment  to  be  entered  in  its  Judgment  book.—  Witrk  v. 
Aort/tem  Pacific  Bailroad  Company,  438. 
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jurisdiction. 

Of  rapreme  oonrt  to  issne  writ  of  mandate,  see  Mandamus,  2,  8. 

Id  proMontion  for  uttering  forged  inBtrament,  see  Cbouiial  Law,  S. 

To  appoint  receiver,  aee  Bscuyxb,  1« 

JUB0R8. 
Challenge  to  In  equity  case,  see  Tbial,  2. 
An  agreement  by  a  Jury  to  return  a  "quotient  Tcrdiot."  whereby  each  member  waf 
to  indicate  the  amount  for  which  he  thought  the  Terdict  should  be,  and  the 
sum  of  such  amounts  divided  by  twelve  should  be  the  verdict,  with  an  agree- 
ment to  abide  by  such  quotient,  shown  by  the  affidavits  of  Jurymen  who  were 
induo(:d  to  assent  to  a  verdict  so  reached  on  account  of  such  agreement,  is  a 
resort  to  the  determination  of  chance,  and  within  section  296,  subdivision  2. 
of  the  Code  of  Civil  Procednre,  allowing  a  new  trial  for  such  misoondnot  on 
the  part  of  the  Jury.— C/ordon  v.  Irevarthant  887. 

JUSTICE  OP  THE  PEACE. 
Power  to  racate  default  Judgment,  see  JuDomarrs,  4. 
Errors  of,  not  reviewable  on  appeal,  see  Appeal,  11. 
Jurisdiction  of,  not  reviewable  on  appeal,  see  Appbal,  13. 
Jurisdiction  of,  in  forcible  entry  and  unlawful  detainer,  see  Fobgibli  Ebtbt  ahd 

UniiAWful  DBTAnrKB,  2. 
Order  by,  forfeiting  bail,  how  reviewed,  see  Cxbtiobabi,  3. 

1.  An  application  for  a  change  of  venue  in  a  Justice  court,  supported  by  an  afll 
davit  making  a  proper  showing,  terminates  the  Jurisdiction  of  the  Justice  for 
farther  action  other  than  transferring  the  cause  to  another  justice. —5tat0  «x 

rel.  Gleim  v.  Evans,  289. 

2.  An  application  for  a  change  of  venue  in  a  Justice  court  is  made  in  time  when 
made  upon  the  day  to  which  a  case  has  been  continued  after  a  plea  of  not 
guilty,  but  before  the  trial  has  commenced.— id. 

3.  The  forfeiture  of  a  defendant's  bail  in  a  misdemeanor  oase  before  a  Justice  of 
the  peace  for  failure  to  be  present  at  the  time  of  trial,  when  represented  1^ 
counsel  present,  is  unwarranted  under  section  478  of  the  Criminal  Practice  Act, 
providing  that  the  defendant  must  be  personally  present  before  the  trial  can 
prooeed,  as  such  provision  is  intended  for  the  protection  of  the  accused,  and 
does  not  control  section  200  of  the  Criminal  Practice  Act,  providing  that  if  the 
defendant  is  charged  with  a  misdemeanor,  his  personal  presence  is  not  neoee- 
sary,  and  he  may  appear,  be  arraigned,  and  plead  by  counsel.— /d. 

i.  A  Justice  of  the  peace  has  no  authority  upon  declaring  a  defendant's  bail  for- 
feited to  turn  over  to  the  county  attorney  money  which  had  been  deposited  by 
the  defendant  in  lieu  of  a  bail  bond,  but  he  should  certify  and  return  the 
same  to  the  district  court,  as  required  by  section  604  of  the  Criminal  Practice 
Act,  in  case  of  the  breach  of  any  recognizance.— /cf. 

LANDLORD  AND  TENANT. 

Administrator  of  deceased  landlord  may  estop  tenant  disputing  title,  see  Vobodui 
Ehtbt  axd  Umlawfxtl  DsTAixnEB,  3. 

LABCENT. 
By  bailee,  see  Cbiminal  Law,  1. 

LIS  PENDENS. 
Bee  Evxdxmob. 
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lost  instrument. 

Tender  of  indemnity  before  suife  npon,  see  Neootiabli  iNSTBumaRI* 
Power  of  court  to  supply  miwuug  record,  see  Judumsmt,  6k 

MANDAMUS. 

To  compel  caoTaas  of  election  returns,  see  Elbotionb,  1,  S,  8,  4. 

To  compel  trustees  to  restore  school,  see  Sghoou,  2. 

To  compel  district  conrt  to  reinstate  appeal,  see  Didtuct  Goubt. 
1.  Where  a  taxpayer  has  taken  an  appeal  to  the  district  conrt  from  an  allowaiiot 
by  a  board  of  county  oommissiouers  of  a  claim  against  a  county,  as  permitted 
1^  sections  76i,  766,  fifth  dlTislon  of  the  Compiled  Statutes,  and  thereafter  a 
Judgment  by  default  is  rendered  by  such  court  upon  the  failure  of  the  board 
to  appear,  adjudging  such  claim  illegal  and  setting  aside  the  allowance  of  the 
same,  without  a  trial  or  inquiry  of  any  character  respecting  its  merits,  such 
Judgment  is  unanthorixed,  and  constitutes  no  defense  to  an  application  for  a 
writ  of  mandatnuB  to  compel  the  payment  by  the  county  treasurer  of  a  war. 
rant  issued  in  payment  of  such  claim,  as  the  statute  relating  to  appeals  in  such 
eases,  not  requiring  notice  of  the  appeal  to  be  giyen  to  the  holder  of  the  war- 
rant, contemplates  that  the  district  court  will  roTiew  the  proceedings  of  the 
board  of  county  commissioners.  Habwood.  J.,  cononzs  in  the  issuance  of  the 
writ,  holding  that  the  Judgment  declaring  the  claim  Toid  solely  for  the  default 
of  the  board  of  county  commissioners  was  unwarranted,  as  such  board,  haTing 
no  interest  in  supporting  the  claim,  was  not  the  real  party  in  interest  or  Oie 
proper  party  respondent  or  defendant.  Db  Witt,  J.,  concurs  in  the  issuance 
of  the  writ,  holding  that  the  district  court  acquired  no  Jurisdiction  of  the 
I4»peal,  in  that  the  notice  of  appeal  required  to  be  served  upon  the  clerk  of  the 
board  was  only  filed  with  him,  and  that  such  filing  was  not  a  service.  (Cit- 
ing Territory  v.  Harma,  6  Mont  246;  State  v.  Oibbi,  10  Mont.  2lO.)'~8iate  ex 
rei.  Cope  v.  Jftnor,  1, 
S.  An  alternative  writ  of  mandate  may  be  issued  in  vacation  upon  the  order  of 
the  preeiding  Justice  of  the  supreme  court— jStale  ex  reL  Leech  v.  Board  of 
Canvaeeern  of  Chateau  County,  28. 

5.  The  supreme  court  has  original  Jurisdiction  to  issue  a  writ  of  mandate. 
(State  ex  rel,  TKompeou  v.  Kenney,  9  Mont.  223;  In  re  MacKnighi,  11  Mont- 
126,  cited.)— M 

4.  Under  the  act  of  March  7, 1892  (2d  Sees.,  p.  209),  the  members  of  a  county 
board  of  canvassers  do  not  necessarily  embrace  the  same  oflBcers,  but  are  sub- 
ject to  changes  which  depend  upon  circumstances,  and  therefore  a  writ  of 
mandate  issued  to  compel  such  board  to  reconvene  and  canvass  the  retuma 
from  an  election  precinct  which  they  had  excluded  is  properly  directed  to  the 
particular  individuals  comprising  the  board,  describing  them  by  name,  and  aa 
conatitnting  the  board  of  county  canvassers  of  election  returns  for  a  certain 
county  and  state,  the  particular  members  of  such  board  at  the  time  in  quee- 
tion  being  the  pei'sons  against  whom  obedience  must,  if  neoeseaiy  be  en- 
forced.>-M 

6.  Alternative  writ  of  mandate  which  states  generally  the  aeto  which  the  parties 
have  omitted  to  do,  and  which  they  are  required  to  perform,  is  sufficient  under 
section  686.  of  the  Code  of  Civil  Procedure,  providing  that  the  writ  shall  state 
generally  the  allegation  against  tlie  party  to  whom  it  is  directed.  The  word 
*'  generally"  having  the  same  meaning  as  the  word  **  general "  in  section  68  of 
the  Code  of  Civil  Proojedure,  requiring  the  summons  to  contain  the  "  general 
nature  of  the  action."— /rf. 

6.  A  county  canvassing  board  in  its  answer  to  an  alternative  writ  of  mandate 
issued  to  compel  such  board  to  canvass  the  returns  of  a  particular  precinct 
which  it  had  excluded  is  not  confined  to  the  reauou  incorporated  in  the  oflSdal 
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record  of  iti  prooeedingi  ai  ground  iot  exelading  raeh  retorofli  but  maj 
specify  other  defeng6t.^i<l. 

9.  Vhe  state  auditor  cannot  be  compelled  b7  mandamtti  to  draw  his  warrant  on 
the  fdnd  appropriated  for  rewards  for  a  giren  fiscal  year  in  faror  of  a  person 
entitled  to  saoh  reward  where  the  oonviction  of  the  criminals  for  whom  the 
reward  was  offered  was  not  had  until  after  the  expiration  of  such  fiscal  year, 
when  such  fond  had  been  transferred  to  the  general  fnnd  by  the  state  trear 
nrer  as  reqaired  by  la.w.—State  ex  reL  Byvoater  t.  Oook^  4d6. 

••  MandaxMU  is  the  proper  remedy  to  reinstate  in  the  district  court  an  appeal 
properly  brought  witljin  ita  Jurisdiction,  but  which  it  dismissed  on  the  ground 
of  want  of  jurisdiction.— 5tais  ex  ret.  Kdlogg  t.  J>tsftict  Court  €f  Fint 
Judioidl  J)i9lnct,  870. 

MARRIED  WOMEN. 
Bee  Husband  and  Yfjwm. 

MASTER  AND  SERVANT. 
See  NxGUOSNOB,  2. 

MECHANIC'S  LIEN. 

1.  In  the  trial  of  an  action  to  foreclose  a  mechanic's  lien  it  is  not  neoessary  to 
prove  the  filing  of  the  lien  before  evidence  can  be  offered  that  the  materials 
entered  into  the  construction  of  the  building.—BarrficeS  t.  Andenon^  ffl, 

%  A  complaint  on  foreclosure  of  a  mechanic's  lien  which  alleges  that  the  defend* 
ant  contractor  entered  into  an  agreement  with  the  defendant  owners  whereby 
the  former  furnished  materials  and  erected  a  building  upon  certain  described 
land  of  the  latter  and  bouglit  of  plain tilf's  aflbignor  certain  materials  of  an 
agreed  value,  "and  wLich  wereu^ed  in  and  vnicrcd  into  the  construction  of 
said  brick  building  aforesaid,"  sufiiciently  shows  that  the  material  was  fur- 
nished for  the  building  upon  which  the  lien  was  cUimed.~/c(. 

8.  It  is  no  objection  to  a  lien  account  that  the  price  of  each  item  is  not  shown 
where  the  aggregate  price  is  given  and  the  account  is  otherw^Be  itemized  with 
great  particularity  as  to  the  various  materials  furnished  so  that  it  can  be  readily 
ascertained  whether  such  materials  were  used  in  the  structure  and  whether  tfao 
prices  charged  therefor  were  reasonable.— id. 

A.  An  objection  to  the  introduction  in  evidence  of  a  lien  account  "  that.the  paper 
purporting  to  be  a  lien  is  in  nowise  a  charge  upon  the  property  described  in 
the  complaint  and  in  the  lien"  will  be  disregarded  on  appeal  as  specifying  no 
giound.— id. 

&  An  objection  that  the  statute  does  not  provide  a  lien  for  a  subcontractor  unless 
that  subcontractor  has  a  contract  relation  with  the  owner  of  the  property, 
made  to  the  introduction  in  evidence  of  a  lien  account,  tendered  by  copy 
attached  to  the  answer,  presents  the  question  whether  the  evidence  offered  by 
plaintifrs  is  sufficient  in  law  to  sustain  a  Judgment  in  their  favor  which  is  a 
question  that  should  be  raised  by  demurrer  or  upon  tbe  summing  up  of  the 
esse  and  not  while  plaintiffs  were  attempting  to  prove  tbe  allegations  of  their 
complaint  by  competent  evidence.— id. 

6.  An  objection  to  the  introduction  in  evidence  of  a  lien  account,  which  was 
made  a  part  of  the  complaint,  that  there  is  nothing  in  said  lien  or  account 
therewith  filed  which  in  any  manner  operates  as  a  notice  tf>  the  defendanta,  of 
the  materials  or  the  value  thereof  which  are  alleged  to  have  been  faniiHljed  for 
said  building,  presents  questions  which  should  have  been  raised  by  demurrer, 
or  not  having  been  so  raised,  should  not  be  cousidered  until  the  evidence  in  in, 
and  tlie  court  applies  the  law  to  the  facts  shown.— id. 

7.  There  is  no  inconsistency  between  the  lien  account  and  the  complaint  where  the 
lien  account  stated  a  certain  amount  as  per  agreement  and  another  amount  as 
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the  retfonable  rt^ue,  tod  th«  oomp]«int  alleged  ttie  prioe  of  the  goode  for- 
nished  m  being  both  the  tgreed  priee  and  the  reaaODable  Talae.— icL 

S.  A  notioe  of  lien  which  deacribee  the  propertj  aa  lot  U  in  a  certain  block  and 
dtj  plat  cannot  austain  a  lien  for  materlala  naed  in  the  erection  of  a  bnilding 
on  lot  18,  aa  such  deicription,  being  neither  uncertain,  defectiTC,  or  ambigocnia, 
cannot  be  aided  or  explained  bj  oral  eyidenoe,  and  is  therefore  not  within 
icotion  1871  of  the  fifth  diTiaion  of  the  Compiled  Statutea.  proTiding  thai 
any  error  or  mistake  in  the  description  shall  not  afSsot  the  Talidity  of  the  lien, 
provided  the  property  may  be  identified  by  such  deacription.— &oodrM  Lum- 
ber Co,  T.  Dame,  76. 

9.  The  description  of  the  buildings  upon  the  lands  sought  to  be  charged  with  a 
lien  as  "  that  a  certain  frame  building  and  outhouses  "  ia  insuiBcient  to  iden- 
tify the  property,  aa  such  description  would  apply  to  many  other  premiaea  in  a 
large  city  upon  which  such  buildings  stood,  particularly  where  the  lienor  doea 
not  depend  upon  such  description  but  gives  a  "  more  particular  description' 
by  lot,  block,  and  ofllcial  plat— id. 

10.  Where  the  action  is  upon  an  account  and  to  foreclose  a  lien  for  materials 
furniahed  by  the  plain  dfT,  the  owner,  contractor,  and  a  mortgagee  being  made 
defendants,  it  is  error  for  the  court  upon  sustaining  demurrers  of  the  owner 
and  morgtagee  to  the  complaint,  to  render  Judgment  that  the  plaintiff  take 
nothing  by  its  complaint,  as  a  cause  of  action  was  stated  against  the  contractor 
on  the  account  for  materials,  and  aoch  judgment  will  be  modified  accord- 
ingly.— /d. 

11.  A  homestead  ia  not  exempt  firom  foreclosure  and  sale  to  satisfy  a  lien  for 
materials  used  by  the  owner  in  the  improvement  thereof,  such  lien  being 
a  "  Mechanic's  Lien"  within  the  meaning  of  section  828  of  the  Code  of  Civil 
Procedure  providing  that  the  exemption  of  homesteads  from  forced  sale  shall 
not  affect  any  laborer's  or  mechanic's  lien.  (Da  Witt,  J.,  dissenting.)— 
Sonner  v.  Minnifr,  269. 

MEDICAL  EXAHINEB3. 
Appeal  firom,  see  Phtbiciaiis  and  SuBOiom,  1, 3. 


MINES  AND  MINING. 
Partnership  in  respect  to,  how  created,  see  Pastnbbsrxp,  1. 

FaUnre  to  file  an  adverse  claim  to  an  application  for  patent  to  a  mining  claim 
doea  not  eatop  a  tenant  in  common  from  maintaining  an  action  to  quiet  title  to 
an  interest  in  such  claim  against  his  ootenants,  who  had  obtaned  the  patent, 
and  their  grantee,  where  it  waa  not  pleaded  or  shown  that  plaintiff  was  an 
owner  or  claimant  when  application  for  patent  was  made,  or  that  hia  gran  tore 
had  an  intereat  upon  which  they  (ailed  to  adverse.^Sutte  Hardware  Con^ 
pany  v.  Cobban,  851. 

Where  the  patenteea  of  a  mining  claim  do  not  controvert  the  existence  of  a 
trust  in  favor  of  a  tliird  peraon  aa  to  an  undivided  intereat  in  auch  claim, 
their  grantee  who  obtained  quitclaim  deeds  for  a  grossly  Inadequate  consider- 
ation, and  with  notioe  that  his  grantors  claimed  no  title  to  auch  intersst 
ia  not  an  innocent  purchaser  for  value,  and  therefore  not  entitled  to  an  estop- 
pel of  the  equitable  owner  of  such  interest,  and  the  patenteea  will  be  decreed 
to  convey  to  their  cestui  que  trueL-^ld, 

In  an  action  to  quiet  titie  and  remove  a  cloud  upon  an  undivided  intefest 
in  a  mining  claim,  a  finding  that  defendant  had  built  a  foundation  for  a  hooso 
which  waa  partly  upon  a  portion  of  said  premises  is  not  a  finding  that  h»  waa 
in  possession  of  plaintiif'a  undivided  intereat  in  the  claim,  or  that  phiintifl 
waa  not  in  such  possession.— id. 
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4.  A  party  oUiming  title  to  a  mine  throngh  a  oommeroial  corporation  is  estopped 
to  qnesUon  the  right  of  such  oorporfttion  to  take  and  hold  title  to  miliixig 
property.    (FirBt  national  Bank  y.  Roberts,  9  Hont.  8S1,  cited.)— /d. 

5b  In  an  action  InHtitnted  under  section  2326,  Beyised  Statutes  of  the  United 
States,  to  determine  the  right  of  poraession  to  a  quartz  mining  claim,  wherein 
it  was  determined  that  neither  party  had  established  a  title,  a  reyeraal  of  the 
Judgment  on  defendaiu's  appeal,  upon  the  ground  that  a  demurrer  to  the 
complaint  should  haye  been  sustained,  yacates  it  entirely,  together  with  all 
proceedings  subsequent  to  the  demurrer,  and  therefore  an  amended  complaint 
liled  after  such  reyersal  will  not  be  stricken  out  upon  the  theory  that  the 
judgment  still  stood  in  force  as  an  adjudication  of  plaintiff's  rights.— ifat- 
tingly  y.  Lewitohn,  508. 

6.  In  an  action  to  determine  the  right  of  possession  to  a  mining  claim,  it  is 
proper  to  instruct  the  jury  that  the  declaratory  statement  required  to  be  filed 
by  the  locator  of  a  mining  claim,  and  recorded  in  the  office  of  the  recorder  of 
the  county  in  which  the  claim  is  located,  must  be  on  oath.  {MetoalfY,  Pre*- 
cott,  10  Mont.  283,  cited.)— /d. 

7.  In  such  ease  an  instrnction,  in  effect,  that  it  was  not  necessary  for  the  plain- 
tiflk  to  proye  annual  representation  of  their  claim,  is  proper,  where  there  was 
no  issue  raised  by  the  pleadings  in  respect  thereto.— Id. 

8.  lu  such  case  an  instruction  upon  the  issue  of  annual  representation  is  not  preju- 
dicial to  defendant  which  states  that  there  is  no  dispute  that  seyenty-fiye  dol- 
lars' worth  of  work  was  done  on  defendant's  claim,  but  that  as  to  the  remaining 
twenty-fiye  dollars  the  fact  is  disputed,  and  the  eyidence  conflicting,  where  the 
actual  amount  in  dispute  was  but  a  few  dollars  less.— /d. 

9.  An  instruction  which  correctly  states  the  requirements  of  the  law  in  respect 
to  annual  representation  cannot  be  held  erroneous  in  that  it  exacts  too  rigid  a 
compliance  with  the  letter  of  the  mining  laws.— i(<. 

10.  In  such  case  an  instruction  upon  the  question  of  annual  representation,  that, 
in  estimating  the  amount  of  work  or  improyements,  the  test  is  not  what  was 
paid  for  it,  but  depends  entirely  upon  whether  or  not  said  work  or  improyo- 
ments  were  reasonably  worth  the  sum  of  one  hundred  dollars,  is  proper,  and 
is  not  susceptible  to  the  .construction  that  the  yalue  of  the  claim  must  haye 
been  enhanced  by  such  work.— icC 

MORTGAGES. 
Bight  of  mortgagor  to  oontribution,  see  GoirrBiBirnoK,  1,  2, 8. 

MOTION  IN  ABBEST  OF  JUDGMENT. 
Jorisdiotion  of  a  justice  not  reyiewable  on,  see  Appkal,  18. 

NEGLIGENCE. 

1.  A  person  engaged  in  a  legitimate  business  is  only  liable  to  another  for  such 
injuries  as  result  ft'om  negligence  or  the  want  of  ordinary  care  and  prudence  in 
the  management  thereof,  and  therefore,  in  an  action  for  damages  for  causing 
an  oyerflow  of  plaintiff's  land  by  floating  logs  down  a  stream  it  is  error  to 
oharge  that  though  the  defendant's  business  was  legitimate  it  must  so  conduct 
it  as  not  to  cause  injury  to  the  plaintiff,  and  if  the  defendant's  logs  had  jammed, 
forming  a  gorge  wiiich  retarded  the  natural  flow  of  the  stream,  and  the  gorge 
was  suddenly  released,  causing  plaintiff's  lands  to  be  submerged,  he  was  entitled 
to  recoyer,  as  such  charge  practically  ignores  the  question  of  negligence. 
{Bielt^erg  y.  Montana  Union  By.  Co.,  8  Mont.  271,  cited.)  -AopMns  y.  BuXIb 
and  Montana  Commercial  Company,  228. 

9.  An  instruction  to  find  for  the  defendant  upon  the  conclusion  of  plaintiff's  testi- 
mony is  proper  in  an  action  by  an  employee  for  personal  injories  alleged  to 
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-  hiTO  beon  euifed  hj  the  ioeompetency  of  &  ooUborer  and  onakillfnl  treataeBi 
of  the  woand  by  turgeoDB  employed  by  defendant,  where  the  eyidenoe  tends  to 
■how  that  plaintiff  oontribnted  to  hii  own  lujorieB  by  disobedience  of  inatmc- 
tiont;  that  the  oolaborer  wm  not  working  with  plaintiff  at  the  time;  that  plain- 
tiff, after  being  hurt,  stated  that  he  alone  was  to  blame,  and  the  evidence  fails  *o 
discloae  any  requirement  of  particular  skill  on  the  part  of  the  oolaborer  or  lack 
of  skill  if  required,  or  knowledge  by  defendant  of  any  such  incompetency  of 
which  plaintiff  was  ignorant,  or  that  the  surgeons  were  negligent  or  unskillfuL 
^^orgmison  t.  SuUe  and  Montana  Commercial  Company,  288. 

3.  In  an  action  for  personal  injuries  by  an  employee  agunst  a  mining  oompaay, 
where  it  appeared  tliat  plaintiff  was  injured  by  an  explosion,  which  oocurred 
while  he  was  at  work  in  clearing  up  the  debris  from  exploded  blasts  which  had 
been  fired  by  his  fellow-senrauls,  having  knowledge  that  two  blasts  put  in  at 
the  same  time  had  not  exploded,  and  it  being  shown  on  the  trial  to  be  the  duty 
of  plaintiff  and  his  feUow-senrants  to  see  that  eTei7  blast  exploded,  and  the 
evidence  being  conflicting  as  to  whether  this  was  the  foreman's  duty,  it  is  proper 
to  instruct  the  Jury  that  one  of  the  risks  which  a  servant  takes  upon  himaelf  is 
the  negligence  of  his  fellow'^ervants  in  the  same  common  employment,  and  if 
the  injury  was  occasioned  by  the  negligence  of  the  men  engaged  in  bleating, 
who,  in  law,  were  plaintiff's  fellow-servants,  and  defendant  had  no  reason  to 
believe  such  men  incompetent  or  careless,  then  the  verdict  should  be  fior 
defendant  unlecis  it  was  the  duty  of  the  foreman  to  superintend  the  blasting  and 
warn  plaintiff  of  unexploded  blasts.— feSy  v.  CabU  Company,  411. 

4.  An  instruction  that  plaintiff  did  not  claim  that  defendant's  employees  were 
incompetent  is  proper  when  the  complaint  only  charged  that  tbey^were  negli- 
gent and  oareleas.— i((. 

NEGOTIABLE  INSTRUMENTS. 
Note  as  evidence  of  debt,  see  Pleadino,  1. 
Sufficiency  of  answer  in  action  on,  see  PiXAonro,  8. 
Bafflciency  of  complaint  in  action  on,  see  PuiADnia,  5. 
Parol  evidence  of  agreement  affiBOting  acceptance  of  bill  of  ezehange,  see  Evr 

DXVOS,  10. 

1.  Tender  of  indemnity  before  suit  is  not  necessary  to  entitle  a  plaintiff  to  Judg- 
ment iu  an  action  upon  a  lost  negotiable  inBtrument.^£H2/^tiltier  v.  King,  SS6. 
2.  Where  the  payee  of  plaintiff's  note  accepted  the  defendant's  offer  to  buy  it 
for  a  oertAin  sum,  but,  after  receiving  defendant's  check  for  such  amount, 
returned  it  without  having  retracted  his  offer  to  sell,  or  objecting  to  the  mode 
of  payment,  and  defendant,  after  sending  the  check,  instituted  suit  on  the 
note,  which  suit  plaintiff  settled  on  the  same  day  by  payment  in  full  and  on 
the  following  day,  the  note  having  been  sent  for  collection  to  a  bank  in  the 
town  where  the  plaintiff  and  defendant  resided,  the  plaintiff  voluntarily  paid  it 
in  full  a  second  time,  withoat  any  request  from  the  bank,  and  against  the 
advice  of  defendant,  who  offered  to  indemnify  him,  he  will  be  limited  in  his 
recovery  in  an  action  against  defendant  for  money  had  and  received,  to  the 
amoant  of  tlie  uncollected  check  so  given  by  defendant  to  purchase  the  note. 
^Wttzxteiti  V.  Joy,  444. 

NEW  TRIAL. 
See  Appeal. 
Error  in  nonsuit,  reviewable  on  motion  for,  see  Appbai.,  2. 
Resort  to  chance  by  Jurors,  see  Jubobs. 
1.  Where  a  notice  of  intention  to  move  for  a  new  trial  fails  to  state  whether  the 
motion  will  be  made  upon  affidavits,  or  the  minutes  of  the  court,  or  a  bill  of 
exceptions,  or  a  statement  of  the  case,  as  required  by  section  298  of  the  Code  of 
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Clril  Proce<lnr«,  an  tppetl  from  an  order  denying  fhe  motion  will  bedinnined 
in  the  abeenoe  of  a  wairer  of  tuoh  defect  bj  the  edTene  ytLrij.-^Oregg  t. 
Garrt-U,  10. 

2.  The  mere  appearance  of  reapondent'a  oonneel  wben  a  motion  for  a  new  trial 
baaed  npon  a  defective  notice  ia  beard  doee  not  amount  to  a  waiter  ^of  tha 
defeota  apparent  in  the  notice,  and,  in  the  abaenoe  of  any  thing  in  the  record 
showing  a  waiter  thereof,  an  appeal  from  an  order  denying  the  motion  will 
be  diamiased. — Id, 

8.  It  is  an  abase  of  discretion  for  the  trial  ooart  to  set  aside  a  Terdiet  for  plaintiff 
and  grant  a  new  trial  for  iusaffloiency  of  eyidenoe  in  a  suit  to  reoover  a  bal- 
ance of  an  aooonnt,  where  it  appared  that  the  account  had  been  running  OTer 
a  year,  during  which  time  numerous  payments  were  made;  that  defendant  was 
a  sole  trader,  and  that  the  goods  were  delivered  to  and  consumed  by  her 
employees  at  her  placea  of  business,  which  facts  were  not  disputed,  except  that 
the  payments  were  by  her  husband,  who  appeared  from  the  eridenoe  to  beacting 
as  her  agent.— ^aUc  t.  Proton,  126. 

4.  A  statement  on  motion  for  a  new  trial  which  is  served  more  than  thirty  days 
after  an  order  extending  the  time  of  eerrice,  although  within  the  period  of 
a  subsequent  extension  which  was  granted  without  the  consent  of  the  adverse 
party,  will  be  stricken  from  the  flies  under  section  696  of  the  Code  of  Civil 
Procedure,  prohibitiug  the  extension  of  the  atatuiory  time  for  the  preparation 
of  a  statement  on  motion  for  a  new  trial  to  a  greater  period  than  thirty  days 
without  the  conaent  of  the  adverse  party.— i>oy/e  v.  Gore^  471. 

5,  Upon  a  motion  for  a  new  trial  the  notice  of  intention  to  move  is  the  founda- 
tion of  the  proceeding,  and  a  formal  written  motion  is  not  esftential;  therefore, 
where  a  written  motion  has  been  made,  its  withdrawal  and  the  substitution  of 
another  after  the  time  for  filing  a  notice  had  expired  does  not  constitute,  in 
efiect,  a  withdrawal  of  the  notice  of  intention  to  move  so  as  to  operate  as  an 
abandonment  of  the  proceeding.  ( Wallace  v.  Letris,  9  Mont.  899;  Fabian  v. 
CoUint,  a  Mont.  610,  cited,)— WasU  v.  Montana  Union  Jiy.  Co,,  600. 

4.  The  submission  of  a  motion  for  a  new  trial  by  consent,  without  argument, 
accompanied  by  a^statement  by  the  moving  party  that  the  court  might  pass 
upon  said  motion  then  and  there  without  taking  time  to  consider  the  same, 
and  that  so  far  as  defendant  was  concerned  the  motion  might  then  and  there 
be  overruled,  is  not  such  a  conaent  to  the  order  overruling  the  motion  as  would 
Justify  this  court  in  refusing  to  review  the  order  aa  one  entered  by  consent  of 
the  party  aflected  thereby,  where  it  appeared  that  the  remarks  were  made  in 
view  of  the  fact  that  the  questions  involved  had  theretofore  been  argued  and 
considered,  and  appellant  understood  his  time  for  appealing  was  about  to 
expire.— id. 

7.  An  appeal  by  the  state  from  an  order  granting  the  defendant  a  new  trial  in  a 
criminal  action  is  not  authorized  by  the  third  subdivision  of  section  896  of  the 
Criminal  Practice  Act,  allowing  an  appeal  upon  a  question  of  law  reserved  hj 
the  state.— ^'tote  t.  ^orUtiup,  622. 

NONSUIT. 

1.  A  judgment  entered  upon  a  verdict  which  was  directed  for  defendant  npoB 
motion  at  the  close  of  the  introduction  of  both  plain tiiTs  and  defendant's  testi- 
mony, npon  the  ground  of  want  of  sufficient  proof  on  the  part  of  plaintiff  to 
support  the  material  allegations  of  his  complaint,  is  in  effect  a  Judgment  of 
nonsuit,  and  will  be  reviewed  as  such  on  appeaL —IfoiTay  v.  Montana  Uvion 
Railway  Company ^  15. 

H.  Where  a  defendant,  upon  the  failure  of  the  plaintiff  to  prove  a  sufficient  case 
for  the  jury,  exercises  his  option  to  leave  the  case  with  the  jury  or  the  court 
for  Judgment  on  the  merits,  relying  as  well  upon  the  proofi)  oilbred  for  tha 
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defense  at  well  m  upon  the  weaknew  of  plain  tifTs  eaae.  the  deelalon  In  each 

•rent  ahonld  not  eome  from  the  Jury,  if  there  be  one,  by  podtiTe  direction  of 

the  court*  as  snch  direction  would  leaTe  the  Jnry  no  power  to  render  a  rerdict 

on  the  merits.— Jd. 
8.  An  instraction  to  the  Jury  to  find  for  the  defendant,  giren  on  motion  in  a 

eiYil  action  at  the  dose  ol  plaintifi's  case  upon  the  ground  of  fiulnre  of  proof, 

is  in  effect  a  nonsuit.    {McKay  t.  Montana  Union  By,  Co,,  ante,  p.  16, 

cited.)  ~(7re0ik  t.  McManut,  162. 
4.  In  reyiewing  a  Judgment  rendered  on  motion  for  a  nonsuit  all  facts  will  be 

considered  as  proTed  which  the  evidence  tends  to  prove.— i((. 
ft.  Error  in  nonsuit  may  be  reriewed  by  a  statement  on  appeal. — WUHam  ifer- 

Mfittie  Co.  ▼.  .FVisfy,  401. 
6.  Upon  a  motion  for  a  nonsuit  that  which  the  evidence  tends  to  prov«  will  be 

considered  as  proved.— State  ex  rtL  PigoU  t.  BtnUm,  806. 

NORTHERN  PACIFIO  GRANT. 
31ie  decision  of  the  secretary  of  the  interior  that  certain  land  was  not  Included 
within  a  grant  to  the  defendant  corporation  is  conclusive  until  reversed  In  a 
direct  proceeding  for  that  pnrpose,  and  cannot  be  ooUaterally  attacked  in  an 
action  to  recover  the  purchase  price  of  the  land  by  one  to  whom  it  bad  been 
conveyed  by  the  defendant.— CoOwm  v.  NorViem  Pacific  H.  R,  Oo„  478. 

PARTIES. 
In  an  action  to  vacate  fhiudnlunt  assignment,  see  AssioimiiT,  2. 

1.  In  an  action  upon  an  attachment  bond,  which  was  eigned  only  by  the  Bor»- 
ties,  the  plaintifb  in  the  attachment  suit  are  parties  having  an  interest  in  the 
controversy  adverse  to  the  plaintiff,  and  therefore  may  be  properly  Joined 
with  the  sureties  as  parties  defendant  (McJntogh  v.  Hunt,  6  Mont.  S87; 
Pisrse  V.  MUes,  5  Mont.  649,  cited.)— £rosHfU  v.  White,  70. 

3.  Where  it  hi  disclosed  by  proof  upon  the  trial  of  a  cause  that  the  plaintiff  is  a 
minor,  and  the  complaint  is  then  amended  to  show  the  minority  and  emanci- 
pation of  plaintiff,  it  is  error  for  the  court  to  sustain  a  demurrer  to  the  com- 
plaint on  the  ground  of  want  of  legal  capacity  to  sue,  but  the  oonrt,  upon 
the  suggestion  of  plain  tifTs  minority,  should  clotlie  him  with  capacity  to  sua 
by  the  appointment  of  a  guardian,  and  allow  amendment  of  his  complaint  by 
inserting  the  name  of  such  guardian.— /d. 

8.  The  emancipation  of  a  minor  by  his  parents  does  not  clothe  him  with  c^ao- 
ity  to  sue  in  his  own  name  without  the  appointment  of  a  guardian.— id. 

PARTNERSHIP. 
Right  of  partner  to  homestead  in  partnership  estate,  see  Homxstxad,  1. 

1.  Where  conveyances  were  made  by  the  plaintiff,  who  was  the  owner  of  min- 
ing property,  of  so  undivided  two-thirds  interest  therein  to  defendant,  who,  in 
consideration  tliereof,  agreed  to  canse  snob  development  work  to  be  done  as  to 
put  the  property  into  a  marketable  condition  and  to  urn  his  beet  endeavors 
to  sell  the  property  at  the  highest  price  obtainable,  bearing  all  expense  of 
dcTolopment  and  of  negotiating  a  sale,  and  to  pay  the  plaintiff  one-third  of  the 
gross  proceeds  upon  making  a  sale,  a  partnership  relation  is  created  between 
the  plaintiff  and  defendant  in  respect  to  the  property  which  is  the  subject  of 
the  enterprise.— Jfc/ntes^v.  Perkins,  148. 

8.  An  action  in  eqnity  by  one  of  such  partners  against  the  other  for  an  account* 
ing  is  proper  where  the  plaintiff  had  done  the  development  work  under  employ- 
ment by  the  defendant,  who,  having  sold  the  property  after  obtaining  plain  tifTs 
nmaining  one-third  for  that  purpose,  refused  upon  demand  to  pay  over  to  the 
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plftiotiff  his  share  of  the  prooeeds  of  the  sale  and  the  reasonable  Talne  of  the 
development  work. — Id, 

Z.  The  granting  of  an  injunction  in  such  case  restraining  the  bank,  in  which 
were  deposited  the  proceeds  of  the  sale  of  the  property,  irom  paying  it  over 
to  the  defendant  and  restraining  the  yendee  from  paying  to  the  defendant  a 
balance  owing  on  the  parchase  price  of  the  .property  is  irregular,  for  if  the 
facts  warranted  the  placing  of  the  partnership  funds  in  custodia  legis  it  should 
haye  been  accomplished  through  the  appointMent  of  a  receiyer. — Id, 

4.  A  proper  case  for  the  appointment  of  a  receiver  is  not  shown  where  it  appeared 
from  the  complaint  that  all  the  Joint  operations  in  respect  to  the  partnership 
property  had  been  consummated  except  the  collection  of  the  balance  of  the 
price  for  which  it  bad  been  sold,  and  there  remained  simply  a  dispute  between 
plaintifi  and  defendant  as  to  the  proper  apportionment  of  the  fund  arising 
firom  the  sale  of  the  property,  there  being  no  averment  that  the  defendant 
was  insolvent  or  that  the  partnership  fund  was  in  danger  of  being  loet,  squan- 
dered, or  removed  from  the  jurisdiction. — id. 

PHYSICIANS  AND  BURGEONS. 

1.  While  the  Jurisdiction  bestowed  upon  the  district  court  by  the  constitution  can- 
not be  abridged  by  the  legislature,  it  may  invest  such  court  with  additional 
Jurisdiction  in  harmony  with  its  character  and  not  a  usurpation  of  the  oonsti- 
tntional  powers  of  any  other  court,  and  therefore  the  provision  of  the  act  to 
regulate  the  practice  of  medicine  (Bess.  Laws  1889,  p.  175)  allowing  an  appeal 
to  the  district  court  by  the  aggrieved  party  in  case  of  the  revocation  or  refusal 
by  the  board  of  medical  examiners  of  a  license  to  practice  medicine  cannot  be 
held  to  contravene  article  YIII,  section  11  of  the  constitution  providing  that 
the  district  court  shall  have  appellate  Jurisdiction  in  all  oases  arising  in  Jus- 
tices' and  other  inferior  courts,  the  latter  provision  not  being  prohibitory  in 
form.— 5tote  ex  rel.  KeUogg  v.  District  Court  of  First  Judicicd  District,  870. 

%  An  appeal  by  a  physician  to  the  district  court  Arom  the  action  of  the  board  of 
medical  examiners  in  revoking  his  license  to  practice  his  profession  is  not 
nugatory  in  that  the  act  allowing  such  appeals  prescribes  no  rules  to  guide  the 
district  court  in  adjudicating  that  class  of  cases.— Jd. 

PJ.EADING. 

See  Olaix  akd  Deuvxbt,  1* 

Bufficieuey  of  complaint  on  foreclosure  of  mechanic's  lien,  see  Meohakio's  Lixh,  2. 

Sufficiency  of  complaint  in  action  to  vacate  fraudulent  assignment,  see  Asbign- 


A  promissory  note  is  not  itself  the  payment  of  a  debt,  but  is  the  written  evi- 
denoe  of  the  debt,  and  therefore.  In  an  action  to  recover  money  due  on  a  non- 
negotiable  instrument,  where  the  answer  averred  facts  showing  an  indebtedness 
from  plaintiff's  assignor  to  defendant  for  money  loaned,  the  fact  that  such 
indebtedness  was  proved  to  be  evidenced  by  a  note  does  not  create  a  variance 
between  the  pleadingpi  and  TpToot,-~Kleinschmidt  v.  Kleinschmidtt  64. 
Section  ].01  of  the  Code  of  Civil  Procedure  providing  that  sham  and  irrelevant 
answers  and  irrelevant  and  redundant  matter  inserted  in  a  pleading  may  be 
stricken  out,  contemplates  that  the  sham  pleading  is  such  as  appears  manifestly 
and  inherently  sham  or  appears  to  be  false  by  comparison  with  other  declara- 
tions of  the  pleadings,  which  conditions  should  appear  upon  the  face  of  the 
pleading  alone  and  not  by  the  consideration  of  affidavits  contradicting  such 
allegations.— ircI>ona2d  v.  Pincus,  88. 

Where  an  answer  to  a  complaint  on  a  promissory  note  alleged  a  failure  of  the 
payee  to  perform  an  agreement  for  labor  which. was  the  consideration  for  the 


606  Promissory  Notes. 

note  withoQt  alldginff  th«  termi  of  the  agreement  or  the  eondlUoiis  or  eflbel 
thereof,  no  ground  of  defense  is  itated,  and  the  defendanti  fasving  (kiled  te 
amend  their  umwer,  the  plaintiff  is  entitled  to  Judgment  on  the  pleadisge.— Jtf. 

i,  An  estoppel  by  Judgment  to  be  avoidable  an  a  bar  must  be  pleaded.— JosepM  t. 
Mady  Clothing  Company,  196. 

f  •  ▲  complaint  in  an  action  on  a  promissoty  note  which  avers  the  exeontioo  and 
deUvery  of  the  note  for  a  valuable  consideration,  stating  the  date,  consideration, 
parties,  principal  sum,  rats  of  interest,  the  amount  due  and  unpaid,  and  that 
the  plaintiffs  are  now  the  owners  thereof  and  entitled  to  receive  the  money  due 
and  unpaid  thereon,  and  have  not  indorsed  or  ti*an8ferred  said  note,  but  that 
the  same  since  its  maturity  has  been  lost,  states  a  cause  of  action,  and  is  not 
open  to  the  objection  tliat  it  does  not  show  by  any  averment  any  promise  in 
fact  or  by  implication  to  pay  any  sum  of  money,  or  to  pay  the  plaintifls  any 
mouey,  nor  when,  according  to  defendant's  promise,  payment  should  be  made. 
^Sehuttler  v.  King,  216. 

t,  ▲  general  allegation  in  a  complaint  that  plaintiff  has  suflbred  damage  in  the 
sum  of  five  hundred  dollars,  by  reason  of.  defendant's  wrongful  ouster  and 
withholdiog  possession,  will  admit  evidence  of  some  damage,  and  an  objeciiim 
that  the  complaint  is  iusufflcient  to  sustain  a  Judgment  for  damages,  will  not 
be  sustained  on  appeal  where  the  Judgment-roll  alone  is  before  the  court  for 
review,  and  there  is  nothing  ftx>m  which  the  court  can  Judge  whether  the  proof 
received  was  germane  to  the  allegation  and  the  damages  provable  thereunder 
— Haggin  v.  LorentM,  406. 

7.  Plaintiff  is  not  entitled  to  Judgment  on  the  pleadings  in  an  action  to  quiet  title 
to  a  fractional  piece  of  laud  diiioovered  by  a  later  surrey  to  lie  between  lots, 
which  by  the  survey  under  which  he  i>urchaeed  were  coutigoous,  where  the 
complaiut,  while  alleging  adverse  possoBsion  of  certain  land  from  the  time  of 
his  purchase,  leaves  it  obscure  as  to  whether  such  fractional  piece  was  included, 
and  to  determine  which  would  reqnire  the  construction  of  oertain  deeds;  and  the 
answer,  while  admitting  that  the  land  occupied  by  plaintiff  had  been  so  oooii- 
pied  for  more  than  five  years,  denied  that  his  possession  of  the  fractional  piece 
was  adverse  or  was  taken  under  the  deeds  of  his  predecessors  in  interest  or  in 
any  manner  except  in  subordination  to  the  legal  title  which  was  in  the  prpbato 
Judge  in  trust  for  defendant.— i7ors/ey  v.  MoraUj  250. 

.8.  The  assumption  and  acceptance,  by  the  defendant  water  company,  of  a  con- 
tract to  furnish  water,  made  between  plaintiff  and  another  water  company,  is 
sufficiently  shown  where  the  complaint  alleges  that  the  defendant  oompany 
assamed  said  contract,  substituted  itself  for  the  old  company,  and  performed 
acts  only  consistent  with  an  adoption  of  the  contract.— ITorsiby  v.  Helena  Cot^ 
9olidated  Water  Co,,  229. 

9.  A  valuable  consideration  for  the  assumption  of  a  contract  to  furnish  water  is 
sufficiently  shown  by  aa  allegation  in  tlie  complaint  that  defendant,  for  » 
oonsiderable  time,  oolleoted  the  prioe  and  ratee  therein  mentioned.—/!^ 

PRACTICE. 
Directing  verdict  upon  trial,  see  Nohbuxt,  1,  % 
Notioe  of  settlement  of  bill  of  exception,  see  AptSA^  S. 

PREJUDICE. 
Of  Jurors,  see  Cbiunal  Law,  i. 

PR0MIB80RT  NOTES. 
Bee  NcooTXABLi  Ihstbumsmtb. 
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QUIET  TITLE. 
Tenant  in  common  of  mining  claim,  when  not  estopped  to  maint&in  action  against 

cotenant,  see  Mikes  akd  Mining,  1. 
Findings  by  conrt  in  action  to,  see  Mineb  and  MiNiNOi  $• 
Judgment  on  pleadings  in  action  to,  see  Pleadino,  7. 

RECEIVERS. 
In  action  between  partners  for  an  accounting,  see  Pabtnebship,  3,  4. 
Tlie  district  oonrt  has  not  Jurisdiction  in  an  action  for  recovery  of  the  possession 
of  real  property,  with  rents  and  profits,  and  damages  for  withholding  posses- 
sion, to  dispossess  tlie  defendant  on  the  commencement  of  the  action,  and 
before  trial  and  judgment  through  the  appointment  of  a  receiver,  upon  a  mere 
showing  that  the  property  was  mortgaged,  and  that  the  defendant  was  insol- 
vent, and  was  collecting  the  rents  which  plaintiff  needed  to  pay  the  interest 
upon  the  mortgage  debt.— State  ex  reh  Greenland  v.  District  CouH  of  Second 
Judicial  District,  416. 

SALES. 
Of  promissory  note  without  delivery,  see  Neootiablb  Instbxtmekts,  2. 

1.  In  an  action  against  a  constable  for  conversion  of  personal  property  taken  by 
him  under  an  attachment  against  plain tififs  vendor,  a  written  bill  of  sale 
from  such  yendor  to  plaintiit,  although  alone  it  may  not  have  fully  pioved 

.   the  sale  and  del.vei7  was  competent  evidence,  tending,  as  far  as  it  went,  to 
prove  a  sale,  and  was  tlierefore  admissible. — liodoni  v.  Lytte,  123. 

2.  A  bill  of  sale  of  personal  property,  ab'#olute  on  its  face,  which  is  accompanied 
by  an  agreement  that  if  the  debt  for  w'hich  it  was  given  be  paid  within  a  stated 
period  the  bill  of  sale  should  be  canceled,  is  in  effect  a  chattel  mortgage, 
and,  not  being  accompanied  by  an  affidavit  of  good  faith  as  required  by  sec- 
tion 1538,  fifth  division  of  the  Compiled  Statutes,  where  mortgaged  chattels 
remain  in  the  possesHion  of  the  mortgagor,  or  acknowledged  and  filed,  is  void 
as  against  third  parties.— 6*(ur^  v.  CordeU,  20A. 

S.  The  marking  of  barrels  of  whisky  with  a  cross  and  the  vendee's  name  and 
removing  them  from  the  back  of  a  store,  and  placing  them  in  the  center  of 
the  room,  is  not  a  suflicieut  delivery  of  possession  aa  to  third  parties.— it/. 

SCHOOLS. 

1.  The  term  "schoolhouse,"  as  used  in  section  1885,  fifth  division  of  the  Compiled 
Statutes,  empowering  school  trustees  to  remove  schoolhouses  when  the  trus- 
tees may  be  directed  by  a  vote  of  the  district  so  to  do,  does  not  mean  simply 
the  house,  but  refers  ratlier  to  the  school  plant,  including  the  general  equip- 
ment, pupils  and  teacher,  and  therefore  a  board  of  trustees  has  no  authority 
to  remove  the  school  properties  and  equipment  from  the  established  school- 
house  to  a  house  in  another  part  of  the  district  without  being  directed  so  to 
do  by  a  vote  of  the  district,— State  ex  reL  Jay  v.  MarsfuiU,  136. 

2.  An  application  for  a  writ  of  ninndamus  to  compel  a  board  of  school  trustees 
to  restore  a  school  to  the  old  schoolhon«ie,  from  which  such  board  had  removed 
it  without  authority,  should  have  been  denied  where  it  appeared  that  after  the 
relator  had  demurred  to  the  appellants'  answer  tlie  court  continued  the  hear- 
ing, and  ordered  a  school  election  to  determine  the  question  whether  the  action 
of  the  board  in  removing  the  school  should  be  ratified,  which  resulted  in  the 
approval  of  the  action  of  the  board,  which  facts  were  presented  to  the  conrt  in 
a  supplemental  answer,  altliough  the  court  may  not  have  had  authority  to 
order  the  electiou.~ic2. 

SEAL. 

Absence  of,  on  snmmous.  see  Suuvonb,  1,  2. 
Vol.  Xm,— 89 
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state  audftob. 

Mandamus  a^ost,  we  Mamdaxus,  8. 

STATUTE  OF  FRAUDS. 
See  Claim  aud  Dbutxbt,  1« 

STATUTORY  CONSTRUCTION. 

See  Cbimiiial  Law,  1. 

Of  tUtnto  defining  property  rights  of  married  women,  see  Hubbaud  amd  Wivx,!. 

Of  utAiute  in  respect  to  taxation  of  docket  fee,  see  Cobts,  4. 

Of  statute  exempting  fh)m  taxation  .property  naed  for  charitable  porpoieB,  eee 

Taxation,  2, 

SUMMONS. 

1.  A  district  oonrt  summons  is  void  if  issaed  without  the  seal  of  the  oonrt,  wher« 
the  statute  provides  that  it  '^must  be  issaed  under  the  seal  of  the  court,"  and 
no  jurisdiction  of  the  defendant  is  acquired  by  the  serrice  thereof.— CAontc;  v. 
-Sp  ncer,  127. 

2.  A  Judgment  entered  upon  a  default,  after  service  of  a  summons  issued  without 
tlie  seal  of  tlie  court,  is  Toid,  as  well  as  the  execution  and  all  other  proceed- 
ings tiiei-eunder.— /(f. 

S.  An  affidaTit  on  which  an  order  of  publication  of  summons  is  made,  which 
merely  states  that  the  defendant  has  departed  from  the  state,  and  caunut  be 
found  therein,  without  stating  that  due  or  any  diligence  had  been  used  to  aecer 
tain  his  whereabouts,  or  that  any  efibrt  had  been  made  to  obtain  pei-sonal  Merv- 
ice,  and  no  reason  is  giren  for  not  stating  his  residence,  is  insuificieut  to 
authorize  the  Issuance  of  the  order,  and  a  Judgment  taken  in  such  case  is  void. 
—Palmer  v.  McMtt»ter,  184. 

4.  It  is  not  sufficient  to  state,  in  an  affidavit  for  the  publication  of  a  summons, 
that  the  defendant  has  departed  from  the  state,  or  cannot,  after  due  diligence 
be  found  within  the  state,  following  the  language  of  the  statute,  but  the  pro- 
batory  facts  constituting  the  diligence  of  the  plaintifi  to  find  the  defendant 
should  be  stated  in  order  to  enable  the  court  to  Judicially  determine  the  ulti- 
mate fact  that  due  diligence  was  exercised.— icf. 

SURETIES. 
In  an  action  brought  by  an  otlicer  upon  an  indemnity  bond  given  Mm  to  maintain 
an  attachment  it  is  no  defense  on  behalf  of  the  sureties  that  they  signed  such 
bond  only  on  the  condition  and  understanding  that  their  principal  should  sign 
it  before  its  delivery,  which  was  not  done,  and  of  which  condition  the  officer 
was  ignorant,  as  such  bond  would  be  a  valid  obligation  of  the  sureties  with- 
out the  signature  of  the  principal  procuring  and  delivering  it,  and  his  failure 
to  sii^n  would  affect  no  substantial  right  of  the  sureties.  (Boskins  v.  White, 
ante,  page  70;  Wibaux  v.  GriimeU  Livestock  Co.,  9  Mont.  154;  Ney  v.  Orr,  3 
Mont.  5o9;  Fierse  v.  Miles,  5  Mont.  548;  Eedderick  ▼.  ForUet,  6  Mont.  S48, 
ciU'd.)—  Woodman  v.  Calkins,  363. 

TAXATION. 
1.  The  intention  of  an  institution  of  purely  public  charity,  to  use  certain  of  its 
lauds  for  the  purpose  of  erecting  buildings  for  charitable  purposes  .is  not 
sufficient  to  exempt  snch  lands  from  taxation  under  the  oonstitntion  (Art. 
XII,  g  2)  and  the  revenue  act  (Laws,  1891,  {  2),  exempting  from  taxation  such 
property  as  is  used  exclusively  for  institutions  of  piirely  public  charity. — Mon^ 
tana  OaUtolio  itistions,  S.  J„  v.  County  of  Lewis  and  Clarke,  559. 
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2.  Section  2  of  article  XII  of  the  conBtitntlon,  and  section  2  of  tbe  rerenne  act 
of  1891,  enacted  puriiuant  thereto,  exempting  from  taxation  certain  property, 
"and  snch  other  property  an  is  used  exclusively"  for  certain  societies,  "for 
educational  purposes,  places  of  religious  worship,  hospitals,  ....  and  insti« 
tutions  of  purely  public  charity,"  do  not  exempt  a  charitable  institution  as  an 
association  or  corporate  body,  from  the  payment  of  taxes,  but  only  such  prop- 
erty of  the  institution  as  is  used  exclnsively  for  charitable  pui'poses.—id. 

TENANTS  IN  COMMON. 
Of  mining  claim,  actions  between,  see  Miitzs  and  liiKnva,  !• 
Contribution  between,  see  Comtbibution,  1,  2,  3; 

THREATS. 
Of  arrest,  procuring  possession  by,  see  Foboiblb  Entbt  ajxd  Vvlawtul 

DXTAIMBB,  5» 

TRESPASS. 
Injunction  to  restrain,  see  Imjunctxov,  8. 

TRIAL, 
Right  to  speedy,  see  Cbiuinal  Law,  19. 
Right  to  separate,  see  Criminal  Law,  14. 
Right  to  crosa-examine  on,  see  Okihinal  Law,  15. 
Order  of  proof  on  foreclosure  mechanic's  lien,  see  Mechanic's  Ldbn,  1« 
Objections  to  eyidence,  sufficiency  of,  see  Mechanic's  Lien,  4,  5,  6. 
Rebutting  testimony,  see  Evidence,  6. 
Quotient  verdict,  see  Jubobb,  1. 

1.  Where  a  demurrer  to  a  complaint  has  been  ovorraled,  it  is  error  for  the  court 
to  exclude  evidence  offered  to  prove  the  allegations  at  which  the  demurrer  had 
been  directed,  upon  the  ground  that  such  allegations  were  insufficient  to  admit 
the  proof,  without  first  giving  the  plaintiff  an  oppurtnnity  to  amend  the  com- 
plaint.—6V«eX;  V.  MeManuSt  152. 

2.  In  an  equity  case,  where  the  findings  of  the  Jury  are  advisory,  error,  if  any,  in 
not  sustaining  a  challenge  to  a  Jnror,  is  immaterial  where  the  findings  wera 
adopted  and  are  not  attacked  on  appeal.~Z«^9a/(  v.  Leggatt,  190. 

8.  A  verdict  in  favor  of  plaintiff  is  sufficient  without  stating  the  amount  awarded, 
where  the  answer  admitted  the  indebtedness  and  amount  thereof,  and  the  only 
denial  was  that  the  debt  was  not  yet  due.--t7bsfp/(i  v.  Mady  Clothing  Co.,  195. 

4.  It  is  not  error  to  permit  a  defendant  to  amend  his  answer  while  the  Jury 
is  being  impaneled  where  the  amendment  does  not  surprise,  injure,  or  incon- 
venience the  plaintiff,  and  no  continuance  is  rendered  necessary  or  demanded 
on  account  thereof.— «/or^etuon  v.  Butte  and  Motitana  Com,  Co.,  288. 

5.  Upon  motion  for  a  nonsuit  tliat  which  the  evidence  tends  to  prove  will  be  con- 
sidered as  proved.— ^'to^e  ex  reL  Pigott  v.  Bi-nto/i,  806. 

VARIANCE. 
Between  pleading  and  proof,  see  PLSADiNa.  1. 

VENDOR  AND  VENDEE. 
A  vendee  who  has  accepted  a  deed  from  a  vendor,  who  is  afterwards  found 'to  have 
had  no  title  to  convey,  is  not  compelled  to  await  an  ouster  and  then  sue  on  the 
covenants  of  the  deed,  but  may  sue  to  recover  the  money  paid  on  a  contract  for 
the  purchase  of  the  land.— Co^m  v.  Noiihem  Fac^  BaUroad  Oompanyt 
476. 
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VENUE. 

Bee  Ghanob  or  Venttb. 

In  proseontion  for  uttering  forged  instraxnenU,  see  Cbdcinal  Law,  8. 

VERDICT. 
Sufficiency  of,  see  Trial,  S. 
Directing,  see  NoNaurr,  1,  2. 

WAIVER. 
Appearance  by  ootmsel,  see  New  Tbial,  2. 

WATERS. 
Damages  from  OYerflow,  see  Nsouobhcb,  I. 

WITNESSES. 
Testimony  of  absent,  see  Cboonal  Law,  18. 
Cross-examination  of,  in  action  for  damages,  see  Evidence.  9. 
In  an  action  for  the  recovery  of  the  possession  of  land,  and  the  valne  of  rents  and 
profits  during  the  period  of  wrongfal  detention,  plaintiff  cannot  properly  be 
cross-examined  as  to  information  concerning  the  use  which  had  been  made  of 
the  premises,  where  the  direct  examination  related  only  to  the  stipnlations  of 
an  agreement  whereby  the  premises  were  leased.— JfcCormtcJ;  t.  Gleim,  469. 
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